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Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Re: Docket 110200-WU Application for mcrease m water rates ill Franklin County by Water 
Management Services, Inc. 

Dear Ms. Cole: 

Enclosed for electronic filing is a REDACTED copy the Citizens' witness Helmut W. Schultz 
direct testimony and exhibits. Please note that a single electronic copy of Mr. Schultz's testimony and 
exhibits is being filed separately on a confidential basis with the appropriate request fo r Confidential 
Classification being submitted by the Utility at some later date. (See attached transmittal letter for the 
confidential testimony and exhibits). A small portion of Mr. Schultz' s testimony and three exhibits 
contain Uti lity discovery responses which are currently subject to the Utility's October 25, 2012, motion 
for temporary protective order, and as such are being filed as confidential. 

.....". Once the Utility reviews the confidential version of testimony and exhibits, and makes a 
c., designation of confidentiality, if any, Citizens' will file at that time a redacted or fu lly public version of 

COM Mr Schultz' s testimony and exhibits as warranted. 
AFD 
AI'A ..., _ The Citizens are utilizing this process as matter of expedience, understanding that the Commission 
~CO [ 'Staff needs to begin reviewing Mr. Schultz's testimony and exhibits immediately. In doing so, we do not 
~NG ~ any objections we may have to any claim of confidentiality that the Utility may assert. 
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If you have any questions or concerns, please do not hesitate to contact , Please indicate the 
time and date ofreceipt on the enclosed duplicate of this letter and return it t 0 office. Thank you for 
your assistance. 

ELS:bsr 
Enclosure 
cc: (letter only) Parties of Record 
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DIRECT TESTIMONY 1 

Of 2 

DENISE N. VANDIVER, CPA 3 

On Behalf of the Office of Public Counsel 4 

Before the 5 

Florida Public Service Commission 6 

Docket No. 110200-WU 7 

 8 

INTRODUCTION 9 

Q. PLEASE STATE YOUR NAME AND BUSINESS ADDRESS. 10 

A. My name is Denise N. Vandiver. My business address is 111 West Madison Street, 11 

Room 812, Tallahassee, FL 32399-1400. 12 

   13 

Q. BY WHOM ARE YOU EMPLOYED AND WHAT IS YOUR POSITION? 14 

A. I am a Certified Public Accountant licensed in the State of Florida and employed as a 15 

Legislative Analyst with the Office of Public Counsel (OPC).  I began my 16 

employment with OPC in May 2009. 17 

 18 

Q. PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND 19 

PROFESSIONAL EXPERIENCE. 20 

A. I received a Bachelor of Science degree from Jacksonville University in 1978 with a 21 

major in accounting. I received a Master of Accountancy degree from the University 22 

of North Florida in 1982.  Previous to my work at OPC, I worked at the Florida 23 

Public Service Commission (FPSC) from March 1983 until May 2009.  I worked six 24 

and a half years in the Division of Water and Wastewater as a Regulatory Analyst 25 



 

 2 

performing accounting analyses of water and wastewater utilities.  I then spent three 1 

years in the Economic Regulatory Standards Control Section and the Division of 2 

Research and Regulatory Review as an Economic Analyst and supervisor performing 3 

various reviews in all industries regulated by the FPSC.  I was appointed as Bureau 4 

Chief of Auditing Services in January 1993, with the responsibility of managing all 5 

the financial audits performed by the Commission's four district offices.  Prior to my 6 

work at the Commission, I worked at the City of Jacksonville Beach and Memorial 7 

Medical Center in Savannah, Georgia.  8 

 9 

Q. HAVE YOU PREVIOUSLY TESTIFIED BEFORE THE FLORIDA PUBLIC 10 

SERVICE COMMISSION (FPSC)? 11 

A. Yes.  On behalf of the FPSC, I have testified in two rate cases:  the Spring Hill 12 

Utilities, a division of Deltona Utilities, Inc., rate case, Docket No. 830059-WS and 13 

the Martin Downs Utilities, Inc. rate case, Docket No. 840315-WS.  I have also 14 

testified before the Division of Administrative Hearings in Case No: 97-002485RU; 15 

Aloha Utilities, Inc., and Florida Waterworks Association, Inc., Petitioners, vs. 16 

Florida Public Service Commission, Respondent, and Citizens of the State of Florida, 17 

Office of Public Counsel, Intervenors.  On behalf of the Office of Public Counsel, I 18 

have testified in the Aqua Utilities Florida, Inc. rate case, Docket No. 100330-WS.  A 19 

summary of my experience is attached as DNV-1. 20 

 21 

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 22 

A. The purpose of my testimony is to discuss three issues.  First, I discuss whether the 23 

Commission should continue to allow Water Management Services, Inc. (WMSI or 24 

Utility) to recover rate case expense approved in the last rate case.  Second, I discuss 25 
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the appropriate amount of post-PAA protest rate case expense for recovery in the 1 

current rate case.  And lastly, I discuss the service availability charges that were 2 

approved by the Commission’s Proposed Agency Action Order No. PSC-12-0435-3 

PAA-WU, issued August 22, 2012 (hereinafter, PAA Order).  4 

 5 

Q. PLEASE PROVIDE A SUMMARY OF YOUR TESTIMONY. 6 

A. First, the Commission should continue to allow the Utility to recover only a portion 7 

of the rate case expense approved in the last rate case.  The Utility has already 8 

demonstrated a willingness to cease making payments to its attorneys from its prior 9 

rate case and there are no assurances the Utility will make full payment once this 10 

PAA protest proceeding concludes.  Second, the Commission should disallow all rate 11 

case expense incurred that is not reasonably necessary in the pursuit of the post-PAA 12 

protest hearing process.  Third, I recommend that the increase in service availability 13 

charges should be subject to the same escrow requirements and true-up provisions for 14 

pro forma plant items that were required by the Commission’s PAA Order. 15 

  16 

PRIOR RATE CASE EXPENSE 17 

Q. HOW MUCH RATE CASE EXPENSE IS CURRENTLY INCLUDED IN 18 

RATES FROM THE PRIOR RATE CASE? 19 

A. The Commission authorized $229,180 in rate case expense by Order No. PSC-11-20 

0010-SC-WU, issued January 3, 2011.  The order included $114,590 of deferred rate 21 

case expense in the working capital allowance as well as $57,295 for the amortization 22 

of this expense in the determination of customers' rates.  The last order approved rate 23 

case expense in the following amounts: 24 
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 Radey, Thomas, Yon & Clark, PA (Radey) $150,423 1 

 M & R Consultants, Inc.   $ 65,428 2 

 Post, Buckley, Schuh, & Jernigan, Inc. $  2,879 3 

 Barbara Withers    $  2,700 4 

 Other      $  7,750 5 

 Total      $229,180 6 

 7 

Q. WHY DO YOU DISPUTE WHETHER THIS EXPENSE SHOULD CONTINUE 8 

TO BE RECOVERED? 9 

A. Given the Utility’s history of withholding payments to its attorneys from its prior rate 10 

case and the lack of full payment to other rate case consultants, my primary concern 11 

is whether the previously approved rate case expense being collected from customers 12 

will actually be paid.  13 

 14 

Q. IS THE UTILITY CURRENT IN MAKING PAYMENTS ON RATE CASE 15 

EXPENSE PREVIOUSLY AUTHORIZED? 16 

A. No, it appears that the Utility is significantly behind on paying the Radey firm, and 17 

somewhat behind on making payments to two other consultants.  Attached to my 18 

testimony is Exhibit DNV-2, which is the Utility’s response to OPC’s First Set of 19 

Interrogatories.  As you can see in Exhibit A attached to the response to Interrogatory 20 

No. 13, the Utility has only paid $30,000 to the Radey law firm (or 20% of the 21 

amount approved by the Commission) since the order was issued on January 3, 2011.  22 

In addition, the Utility has only paid $30,507.05 to M & R Consultants (or 47% of the 23 

amount approved in the order) and $1,500 to Post Buckley (or 52% of the amount 24 

approved in the order.).  Exhibit A reflects that the Utility has paid out approximately 25 
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32% of its previously approved rate case expense.  By the time of this hearing, it will 1 

be a full two years after the order was issued in the last rate case.  Nearly half of the 2 

previously approved rate case expense will have been collected from customers, yet 3 

more than half the rate case expense remains to be paid out.  Over 75% of the unpaid 4 

rate case expense is due and payable to the Radey firm. 5 

 6 

Q. HOW DID YOU DETERMINE THE UTILITY HAD STOPPED MAKING 7 

PAYMENTS TO THE RADEY LAW FIRM? 8 

A. On March 14, 2012, OPC served discovery, requesting that the Utility provide copies 9 

of receipts, canceled checks, bank transfers, or other proof of payment for the rate 10 

case expense approved in the last rate case.  I have attached to my testimony as 11 

Exhibit DNV-3, a summary schedule I created of the invoices from the Radey firm 12 

that were provided in the Utility’s response to OPC’s March 14, 2012 Request for 13 

Production of Documents No. 40.  This exhibit also includes a copy of the invoices 14 

provided.  The last page of this exhibit is an invoice from the Radey firm showing a 15 

balance of $146,399.78 due as of March 7, 2012.  Attached to my testimony as 16 

Exhibit DNV-4 is the first page of the Utility’s response to OPC’s October 5, 2012 17 

First Request for Production of Documents No. 30 that shows the Utility’s payment 18 

history from January 2010 through October 2012.  According to this response, the 19 

Utility stopped making payments to its law firm after its last payment dated 20 

November 30, 2010 during the pendency of the last rate case.  The Utility appears to 21 

have only resumed making payments to the Radey law firm on April 16, 2012, just 22 

one month after OPC requested that the Utility provide documentary proof it was 23 

making its required rate case expense payments. 24 
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Q. BESIDES THIS RESPONSE TO OPC DISCOVERY, DO YOU HAVE ANY 1 

OTHER EVIDENCE THAT THE UTILITY HAD STOPPED MAKING 2 

PAYMENTS TO THE RADEY FIRM? 3 

A. Yes.  In response to OPC’s First Request for Production of Documents No. 31, which 4 

was provided after an order by the Prehearing officer compelling the Utility’s 5 

response, the Utility provided some but not all invoices from the Radey firm, a letter 6 

from the Radey firm dated March 19, 2012 and WMSI’s response to the Radey letter 7 

dated March 30, 2012.  I have attached to my testimony as Exhibit DNV-5 a copy of 8 

the Utility’s response to Request No. 31.  These documents clearly indicate that the 9 

Utility had stopped making payments to the Radey firm during the pendency of the 10 

last rate case and that there was a billing dispute. 11 

  According to the March 19, 2012 letter, the Radey firm had sent WMSI 12 

periodic reminders about the amount due and held at least one in-person meeting to 13 

discuss the WMSI outstanding balance owed the firm.  The letter also discussed 14 

establishing a payment plan, but if an amicable payment arrangement could not 15 

reached, it discussed having to consider alternatives as outlined in the firm’s 16 

representation letter and agreement with WMSI.  This representation letter and 17 

agreement was provided in response to OPC’s First Request for Production of 18 

Documents No. 32 and is attached to my testimony as Exhibit DNV-6.  19 

WMSI’s March 30, 2012 response to the Radey firm indicated that it intended 20 

to “negotiate a reasonable settlement of your bill” once the current rate case was 21 

concluded.  It went on to state:  22 

 23 

The new case is basically a replay of the case your firm handled, 24 

except that we now have an adverse final order to overcome.  In 25 

working with our new lawyers on the appeal, I have come to recognize 26 

that several costly mistakes were made by RTCY [Radey firm] in the 27 
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handling of our case.  Those mistakes and the horrible result that we 1 

suffered will have to be taken into account when we talk about a 2 

settlement of your bill. . . .  Having said all that, I really do want to 3 

work all this out to our mutual benefit so that WMSI can survive and 4 

your firm can be paid a reasonable fee under these adverse 5 

circumstances.  6 

A review of WMSI’s response in no way indicates that WMSI intended to 7 

repay the Radey firm the full balance for services due.  WMSI plainly sought a 8 

negotiated reduction in the outstanding balance.  Moreover, this letter from WMSI to 9 

the Radey firm contradicts statements made by the Utility’s Response to Staff’s Sixth 10 

Data Request, dated May 31, 2012.   11 

Staff’s Sixth Data Request, dated May 16, 2012, sought information on 12 

whether the Utility disputed some or all of the approximately $146,400 due to the 13 

Radey firm for services billed during the last rate case.  Attached to my testimony as 14 

DNV-7 is the Utility’s response to Staff’s Sixth data request, filed in the docket file 15 

on May 31, 2012.  Staff’s first question asked:  “Does WMSI dispute this amount or 16 

any part of it?  If so, what portion does it dispute and on what basis?”  To which the 17 

Utility simply responded, “No.”  This is only two months after WMSI sent the letter 18 

to the Radey firm referencing a settlement of their bill.  19 

 20 

Q. DOES THE UTILITY HAVE A WRITTEN AGREEMENT TO PAY THE 21 

AMOUNT OWED? 22 

A. No, it does not.   In response to Question 3 of Staff’s Sixth data request, the Utility 23 

stated that it had “entered into an agreement with Radey, Thomas, Yon and Clark to 24 

pay the bill in full with installment payments.” OPC’s First Request for Production of 25 

Documents No. 33 requested a copy of this agreement to repay the Radey firm in full.  26 

The Utility’s response to No. 33, stated: “There is no written agreement except as 27 
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noted under No. 32 above.”  (I have attached to my testimony as Exhibit DNV-8, a 1 

copy of the Response to No. 33.)  The response to No. 32 referenced a copy of the six 2 

page representation letter and agreement between WMSI and the Radey firm which I 3 

referenced earlier in my testimony as Exhibit DNV-6.  Paragraph 3 of the 4 

representation letter and agreement states as follows:  5 

 6 

The agreement contemplates the various types of professional 7 

fee arrangements. In this instance, we understand that our firm will be 8 

paid on an hourly basis at the rates indicated above.  Our 9 

representation will require the payment of a $4,000 deposit to be 10 

applied to the first invoice and a minimum payment of $2,000 per 11 

month for services rendered.  Hourly fees in excess of the monthly 12 

payments will accumulate and be payable no later than 10 days 13 

following the grant of any rate increase by the Florida Public Service 14 

Commission (interim or permanent) or the obtaining of an additional 15 

loan by Water Management Services, Inc., whichever occurs first.  Mr. 16 

Gene D. Brown, President of Water Management Services, Inc. further 17 

agrees to be personally liable for any fees remaining unpaid by Water 18 

Management Services. Fees and costs are due regardless of the 19 

outcome of the rate case and regardless of whether the commission 20 

allows recovery of such fees and costs in rates. 21 

Section 5 of the agreement addresses payment of invoices and collection activities 22 

such as legal proceedings and arbitration. 23 

 24 

Q. DO YOU HAVE ANY COMMENTS CONCERNING THE CURRENT 25 

PAYMENT ARRANGEMENTS BETWEEN WMSI AND THE RADEY FIRM? 26 

A. Yes.  As noted in the Utility’s response to OPC’s Production Request No. 30, the 27 

Utility resumed making $1,000 monthly payments to the law firm in April 2012, and 28 

recently increased the amount to $2,000 per month starting on September 17, 2012.  29 

See Exhibit DNV-4.  Assuming that the Utility continues making the $2,000 per 30 

month payment, it will take the Utility approximately five years to repay the Radey 31 

law firm the remaining balance due, which is well after the amortization period for 32 



 

 9 

prior rate case expense concludes and rates are automatically reduced.  Once this 1 

contested proceeding concludes, my concern is whether the Utility will continue 2 

making its payments. 3 

 4 

Q. SHOULD THE UTILITY HAVE DISCRETION HOW IT SPENDS THE 5 

EXPENSE INCLUDED IN THE ORDER AS RATE CASE EXPENSE? 6 

A. No, I believe that rate case expense is different from other Operating Expenses, in 7 

that Florida law specifically addresses how it shall be recovered.  Section 367.0816, 8 

Florida Statutes, states that the “. . . amount of rate case expense determined by the 9 

commission pursuant to the provisions of this chapter to be recovered through a 10 

public utilities rate shall be apportioned for recovery over a period of 4 years.  At the 11 

conclusion of the recovery period, the rate of the public utility shall be reduced 12 

immediately by the amount of rate case expense previously included in rates.”  I am 13 

concerned that previously authorized rate case expense currently being collected from 14 

WMSI’s customers is not being used for its authorized and statutorily intended 15 

purpose.  The action by the Utility to stop and start making rate case expense 16 

payments at its discretion is contrary to the statutory intent of Sections 367.081(7) 17 

and 367.0816, Florida Statutes.  I believe that if a utility knowingly chooses not to 18 

make rate case expense payments, and fails to provide some evidence to the 19 

Commission supporting that full payment will be made, then the remaining 20 

unamortized amount of the authorized rate case expense should not remain in rates.    21 

 22 

Q. WHAT DO YOU RECOMMEND THE COMMISSION SHOULD ADJUST 23 

FOR THE PRIOR RATE CASE EXPENSE? 24 

A. I have two recommendations.  First, I believe that the Utility has not provided 25 
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sufficient evidence that it will continue to make payment in full for the rate case 1 

expense incurred in the prior case.  At a minimum, I recommend that the rate case 2 

expense embedded in current rates be removed and no longer collected from 3 

ratepayers to reflect the amount of nonpayment and/or slow payment by the Utility.  4 

My second recommendation may be a moot point, as the PAA Order
1
 did not 5 

allow any working capital allowance.  However, if the Commission determines that a 6 

working capital allowance should be included in rate base, I recommend that there be 7 

no allowance made for the rate case expense from the prior case.  Deferred rate case 8 

expense is normally included in working capital to allow for the fact that a Utility has 9 

paid the expense and is recovering it over the next four years.  In this case, the Utility 10 

has not paid the expense; therefore, there should be no deferred asset to include in 11 

working capital.  12 

 13 

Q. ARE YOU AWARE OF ANY COMMISSION PRECEDENT TO DISALLOW 14 

PREVIOUSLY APPROVED RATE CASE EXPENSE? 15 

A. No.  I believe this is the first time the Commission has been required to address this 16 

issue.  In my nearly thirty years of working for the Commission and now Office of 17 

Public Counsel, I do not think there has been a similar case where a utility filed back-18 

to-back rate cases, hired new consultants and attorneys for the second case, and 19 

during the pendency of the second rate case it was discovered that the utility had 20 

stopped making payments to its first attorneys, all the while collecting rate case 21 

expense in rates from its customers.  Rates which continue to recover expenses which 22 

may never be expended would not meet the statutory directive under Section 367.081 23 

to set reasonable and compensatory rates.  In my opinion, there is more than enough 24 

                                                 
1
 PSC-12-0435-PAA-WU, issued August 22, 2012, pg. 16. 
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competent substantial evidence to support such an adjustment should the Commission 1 

exercise its statutory discretion to do so.       2 

 3 

CURRENT RATE CASE EXPENSE 4 

Q. WHAT COMMENTS DO YOU HAVE ON POST-PAA PROTEST RATE 5 

CASE EXPENSE? 6 

A. Neither OPC nor the Utility protested the amount of the rate case expense included in 7 

the PAA Order.  However, the Utility requested “additional rate case expense 8 

necessitated by OPC’s Protest.”
2
  It is still very early in the hearing process and there 9 

has been minimal discovery provided to document any rate case expense incurred 10 

after the PAA Order.  I have a few issues that I believe should be considered as the 11 

Commission determines the reasonable and prudent rate case expense to complete 12 

this docket.  13 

  14 

Q. DO YOU HAVE ANY INITIAL COMMENTS REGARDING POST-PAA 15 

PROTEST RATE CASE EXPENSE? 16 

A. Yes.  The Commission typically reviews rate case expense for costs that are 17 

adequately documented as to the tasks performed, the amount of time spent on the 18 

task, and the hourly rate charged.  The Commission has consistently held that it is the 19 

Utility’s burden to support its case.
3
  The Commission has stated that “in those cases 20 

where rate case expense has not been supported by detailed documentation, our 21 

practice has been to disallow some portion or remove all unsupported amounts.”
4
  I 22 

                                                 
2
 Docket No. 110200-WU, In re: Application for increase in water rates in Franklin County by Water 

Management Services, Inc., Cross-petition for a formal administrative hearing, pg. 3.  
3
 See Florida Power Corp. v. Cresse 413 So. 2d 1187, 1191 (Fla. 1982). 

4
 Docket No. 090392-WS, In re: Application for increase in water and wastewater rates in Lake County by 

Utilities Inc. of Pennbrooke, Order No. PSC-10-0400-PAA-WS, issued June 18, 2010, p. 22. 
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recommend that the Commission continue its detailed review and disallow any post-1 

PAA protest costs that the Utility fails to document consistent with past Commission 2 

precedent.  3 

Because of the issue regarding unpaid rate case expense from the prior rate 4 

case, I recommend that the Commission should not only review the invoices 5 

supporting the work performed in this rate case, but also the cancelled checks to 6 

prove that the Utility is current for services rendered for the PAA portion of the rate 7 

case through the start of the hearing in January 2013.  8 

 9 

Q. DO YOU HAVE ANY CONCERNS ABOUT THE AMOUNT OF POST-PAA 10 

PROTEST RATE CASE EXPENSE? 11 

A. Yes.  I am concerned that the amount of post-PAA protest rate case expense in this 12 

case will be unusually high due to the litigation strategy which the Utility has 13 

apparently undertaken to thwart OPC’s participation in the post-PAA protest 14 

proceeding.  The Utility has filed numerous objections to legitimate requests for 15 

discovery served by OPC which in turn necessitated OPC’s filing two motions to 16 

compel, as well as the Utility’s motion to dismiss OPC’s petition protesting portions 17 

of the PAA order.   18 

My first concern is with the objections and motions that have been filed in this 19 

case as a result of the Utility’s refusal to respond to discovery.  The OPC served its 20 

First Set of Discovery on October 5, 2012, and on October 15, 2012, the utility filed 21 

its Objections to this discovery.  The OPC served its Second Set of Discovery on 22 

October 12, 2012 and the utility filed its Objections to this discovery on October 22, 23 

2012.  In my view the objections raised by the utility were made simply to avoid 24 

providing responses to legitimate discovery.  Many of the discovery questions that 25 
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were objected to were designed to determine the reasonableness of the Utility’s 1 

advancing approximately $1.2 million to Mr. Brown and Associated Companies 2 

through Account 123.  While the Utility continues to argue that the $1.2 million 3 

amount of the Account is not at issue, I disagree.  The numerous transactions and 4 

specific amounts of those transactions which resulted in $1.2 million advanced is a 5 

critical and important issue in this case as well as whether the decisions to advance 6 

this money was a prudent utility management decision.  The discovery questions were 7 

designed to determine among other things: 8 

 how did the payments to the various entities relate to the value of BMG   9 

 what was the value of BMG at the time of the stock transfer; and   10 

 how were the payments used to benefit the Utility.   11 

In addition to objecting to discovery regarding the $1.2 million advanced to 12 

the WMSI president and associated companies, the Utility further added to the 13 

litigious nature of this case, and quite likely to the Utility’s post-PAA protest rate 14 

case expense, by objecting to discovery that was drafted to discern the nature of the 15 

issues that were included in the Utility’s cross petition, such as salary expense, 16 

accounting expense, miscellaneous expenses, and transportation expenses.   17 

 18 

Q. WHAT DO YOU RECOMMEND FOR THE RATE CASE EXPENSE 19 

INCURRED FOR WMSI’S OBJECTIONS TO OPC’S DISCOVERY? 20 

A. By Order No. PSC-12-0624-PCO-WU, issued November 20, 2012, the Commission 21 

granted in part OPC’s motions to compel responses to its first two sets of discovery.  22 

Because the Utility succeeded in part in opposing OPC’s motions to compel, I 23 

recommend that the Utility should only be allowed to recover a pro rata amount of the 24 

rate case expense incurred for its objections.  An adjustment should be made to 25 
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remove expenses for filing objections to legitimate discovery as well as a pro rata 1 

amount for its responses to OPC’s motions to compel discovery.  I recommend that a 2 

pro rata adjustment be made to the extent that the Utility successfully opposed OPC’s 3 

request to compel specific responses.  4 

The Commission has previously disallowed similar costs saying that the 5 

ratepayers should not have to bear these costs
5
 and has removed legal costs related to 6 

a utility motion that was denied.
6
  Thus, the Commission should follow its own 7 

precedent and disallow costs related to Utility motions that were denied.  By my 8 

count, OPC succeeded in compelling 34 of 60 discovery responses to which the 9 

Utility objected.  That is a 57% success rate.  Therefore, the Utility should only be 10 

allowed 43% of its rate case expense associated with objecting to OPC discovery and 11 

opposing OPC’s motions to compel.  12 

 13 

Q. WHAT DO YOU RECOMMEND FOR THE RATE CASE EXPENSE 14 

RELATED TO THE UTILITY’S MOTION TO DISMISS OPC’S PROTEST 15 

OF PORTIONS OF THE PAA ORDER? 16 

A. I recommend that no rate case expense related to this motion be allowed.  After filing 17 

its objections to OPC’s first two sets of discovery, on October 30, 2012, the Utility 18 

filed a motion to dismiss OPC’s petition protesting portions of the PAA Order.  This 19 

motion was filed after the parties agreed to have depositions for two Utility fact 20 

witnesses, Mr. Brown and Mr. Mitchell, WMSI’s controller, on November 6 and 7, 21 

                                                 
5
 Docket No. 070293-SU, In re: Application for increase in wastewater rates in Monroe County by K W Resort 

Utilities Corp., Order No. PSC-09-0057-FOF-SU, issued January 27, 2009, p. 39. 
6
 Docket No. 100330-WS, In re: Application for increase in water/wastewater rates in Alachua, Brevard, 

DeSoto, Hardee, Highlands, Lake, Lee, Marion, Orange, Palm Beach, Pasco, Polk, Putnam, Seminole, Sumter, 

Volusia, and Washington Counties by Aqua Utilities Florida, Inc., Order No. PSC-12-0102-FOF-WS, issued 

March 5, 2012, p. 129. 
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2012.   1 

Because the Commission flatly denied the Utility’s motion to dismiss, all rate 2 

case expense associated with the Utility’s motion to dismiss should be disallowed.  3 

Because the Utility’s motion to dismiss was without merit, this serves as further 4 

grounds for disallowing any rate case expense associated with this motion.   5 

 6 

Q. ARE YOU RECOMMENDING ANY DISALLOWANCE OF RATE CASE 7 

EXPENSE RELATED TO THE COMPANY’S MOTION TO WITHDRAW 8 

FUNDS FROM ESCROW SINCE NEITHER THE COMPANY NOR OPC 9 

PROTESTED THIS? 10 

A. Yes.  On September 21, 2012, the Utility filed a motion to allow withdrawals from 11 

the interim escrow account or in the alternative from the PAA ordered escrow 12 

account.  On October 11, 2012, the Utility withdrew the portion of its original petition 13 

that pertains to the interim escrow account.  This Commission has previously 14 

disallowed “legal costs associated with withdrawing a motion that was initially 15 

presented by the Utility.”
7
  Therefore, the Commission should continue to disallow all 16 

costs associated with this and any similar withdrawals.  17 

Because neither the Utility or OPC protested the PAA Order escrow account 18 

requirements, the Commission should disallow any costs that the Utility may seek to 19 

recover as post-PAA protest rate case expense associated with filing its September 20 

21, 2012 motion, as well as any travel expenses related to attending the November 27, 21 

2012 Commission Conference where the Utility addressed the Commission 22 

concerning the escrow account.  At this time, it is unknown whether the Utility will 23 

attempt to seek any rate case expense associated with the PAA Order escrow account. 24 

                                                 
7
 ibid. p. 128. 
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However, any costs associated with non-protested portions of the PAA Order should 1 

not be attributed to the PAA-protest or recovered from customers. 2 

 3 

Q. ARE YOU RECOMMENDING ANY DISALLOWANCE OF POST-PAA 4 

PROTEST RATE CASE EXPENSE RELATED TO WITHDRAWN 5 

TESTIMONY?  6 

A. Yes.  In a related issue, the Utility filed its MFRs and testimony of three individuals 7 

(Gene Brown, Jeanne Allen, and Les Thomas) on November 7, 2011.  On June 14, 8 

2012, the Utility filed a Notice of withdrawal of testimony and exhibits of Gene D. 9 

Brown.  After the OPC protested the PAA Order, on September 13, 2012, the Utility 10 

filed a Notice of withdrawal of testimony and exhibits of Jeanne Allen and Les 11 

Thomas.  On October 15, 2012, the Utility filed testimony in this case for Jeanne 12 

Allen and John Guastella.  I do not think that the Utility should be allowed to recover 13 

the cost of filing testimony two separate times.  If the Utility chooses to withdraw its 14 

originally filed testimony and substitute a revised testimony, the ratepayers should not 15 

have to pay twice for testimony on the same issues.  16 

 17 

Q. ARE YOU RECOMMENDING ANY DISALLOWANCE OF POST-PAA 18 

PROTEST RATE CASE EXPENSE RELATED TO POTENTIALLY 19 

DUPLICATIVE TESTIMONY?  20 

A. Yes.  I am also concerned with the Utility’s decision to file testimony for the two 21 

witnesses on the same two issues: Jeanne Allen and John Guastella.  OPC asked in its 22 

Third Set of Interrogatories No. 27, why the utility deemed it necessary for the 23 

Company to have both witnesses address the payroll adjustment and the working 24 

capital adjustment.  The Utility’s response to this is attached to my testimony as 25 



 

 17 

Exhibit DNV-9.  In this response, the Utility stated the following: 1 

 2 

Commission staff and the Commission did not accept the expert 3 

accounting testimony of Jeanne Allen with regard to the protested 4 

items, and the utility has no reason to believe that her testimony will 5 

be any more persuasive at the final hearing than it was prior to the 6 

PAA Order.  Accordingly, the utility decided that it was prudent to 7 

obtain the services of John Guastella, who has more expertise and 8 

unquestioned credibility regarding the protested items, and other rate 9 

setting questions.  10 

I am concerned why the Utility filed testimony from a witness that it does not 11 

appear to believe is competent to provide expert testimony.  I do not believe that the 12 

ratepayers should be required to pay rate case expense for both witnesses.  13 

 14 

Q. ARE YOU RECOMMENDING THAT ANY OTHER PORTION OF POST-15 

PAA RATE CASE EXPENSE BE DISALLOWED? 16 

A. Yes, in addition to the overall amount of rate case expense, I am concerned with the 17 

rate case expense associated with the Utility’s protest of issues.  OPC protested four 18 

discrete issues and WMSI cross protested eight issues of its own.  The Utility in its 19 

cross petition raised eight issues, six of which total approximately $50,000 (or less 20 

than three percent of the Revenue Requirement included in the PAA Order).  The 21 

remaining two issues are for an unstated amount of post-PAA protest rate case 22 

expense to pursue this case through the hearing process and the increased level of 23 

service availability charges.  In my opinion, WMSI should only be awarded rate case 24 

expense associated with the four issues protested by OPC and rate case expense 25 

associated with Utility protested issues where it succeeds in securing an adjustment 26 

which is better than what was approved in the PAA order.   27 
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Q. WHY DO YOU RECOMMEND RATE CASE EXPENSE FOR ISSUES THAT 1 

THE UTILITY PROTESTED AND WINS AS WELL AS THOSE THAT OPC 2 

PROTESTED? 3 

A. A utility cannot help but defend its substantial interests if it is drawn into a protest by 4 

another party.  It would be unfair to disallow reasonable rate case expense for 5 

defending issues and positions which the utility did not protest.  However, there is no 6 

requirement that a utility cross protest additional issues simply because another party 7 

initiates a protest.  If the utility succeeds on the issues it cross protested, then 8 

reasonable rate case expense should be allowed.  However, if a utility fails on one or 9 

more of its cross protested issues, then a pro rata portion of rate case expense related 10 

to those failed cross protested issues should be disallowed as unreasonable.   11 

  As a ratemaking policy matter, a utility should have some incentive to 12 

minimize costs as it relates to issues it cross protests.  To automatically allow rate 13 

case expense for any and all utility cross protested issues whether or not those issues 14 

have any merit would serve to encourage a utility to unreasonably incur additional 15 

rate case expense for less than meritorious issues.   16 

 17 

Q. WHAT IS YOUR BASIS FOR RECOMMENDING THAT THE UTILITY NOT 18 

BE AWARDED RATE CASE EXPENSE FOR ITS ISSUES IT FAILS TO 19 

SUCCEED?  20 

A. I would like to reference Order No. PSC-94-0738-FOF-WU, issued June 15, 1994.
8
  21 

In this case, the Commission addressed the utility’s entitlement to rate case expense 22 

associated with the cost of a partially successful appeal of a Commission decision. 23 

                                                 
8
 Order No. PSC-94-0738-FOF-WU, issued June 15, 1994, in Docket No. 900386-WU, In re: Application for a 

rate increase in Marion County by Sunshine Utilities of Central Florida, Inc. 
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The utility raised five issues on appeal and succeeded on three.  Id.  In determining 1 

what amount of rate case expense to award the utility, the Commission addressed this 2 

question, “. . . is [a utility] entitled to recover all expenses related to any such 3 

appeal?”  Id.  The Commission answered, stating “we do not believe that a utility has 4 

a right to recover all rate case expenses associated with every appeal.”  Id.  The 5 

Commission further stated:  6 

 7 

. . . all such expenses are not inherently reasonable.  Some appeals are 8 

a prudent cost of doing business and some are not.  In addition, and 9 

perhaps most importantly, if the Commission took the position that 10 

any appeal taken by a utility is inherently reasonable, then utilities 11 

would be encouraged to appeal all orders as a matter of course to the 12 

ultimate detriment of the ratepayers who would be paying the bill for 13 

their lack of discrimination as to issues that truly should be appealed.
9
  14 

After much discussion on determining how to calculate the amount of 15 

reasonable rate case expense for the partially successful appeal, the Commission 16 

concluded “. . . since Sunshine appealed five issues and was successful on at least 17 

three of those issues, or sixty percent of its appeal, the appropriate reduction using the 18 

loadstar method is forty percent.”  Id. at 16. 19 

While a cross petition may be different than an appeal of a Commission order, 20 

I believe that the Commission’s reasoning, ratemaking policy decision, and 21 

calculation of reasonable rate case expense is applicable to this case.  Consistent with 22 

the Commission’s decision in that case, a utility should not expect to recover rate case 23 

expense on any and all issues that it protested, but only those issues in which it is 24 

successful. 25 

Therefore, based upon the precedent established by Order No. PSC-94-0738-26 

FOF-WU, the Commission should apportion rate case expense among the issues, 27 

                                                 
9
 Id. at 8. 
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allow reasonable rate case expense for defending issues protested by another party, 1 

and disallow the portion of rate case associated with all issues the utility unsuccessful 2 

protested.  In this case, between OPC and the Utility, 12 separate issues were raised.  3 

After unreasonable rate case expense is deducted, the remaining rate case expense 4 

should be divided among the 12 issues.  The Utility should be allowed reasonable rate 5 

case expense for defending the four issues protested by OPC as well as any Utility 6 

issues where it succeeds.  For example, if the Utility fails on 7 out of its 8 issues it 7 

protested, then 7/12 of all remaining rate case expense should be disallowed. 8 

 9 

SERVICE AVAILABILITY CHARGES 10 

Q. YOU ARE ALSO TESTIFYING ON SERVICE AVAILABILITY CHARGES. 11 

WHAT ARE YOU ADDRESSING IN THIS AREA? 12 

A. I am testifying that the amount of the increase in service availability charges 13 

established by the PAA Order was calculated consistent with the Commission’s 14 

methodology for calculating such charges.  I am also testifying that the increase in the 15 

charges should be placed in escrow and the final amounts should be subject to the 16 

same escrow requirements and true-up provisions required by the PAA Order for pro 17 

forma plant items. 18 

   19 

Q. WHAT ASPECT OF THE INCREASE SERVICE AVAILABILITY CHARGES 20 

DID OPC PROTEST? 21 

A. OPC protested the service availability charges approved by the PAA Order in part 22 

because the increased charges were based on future plant yet to be constructed and 23 

placed in service.  While I do not dispute the methodology used to calculate the 24 

increase in the amount of the service availability charges, my concerns center on the 25 
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lack of any true-up mechanism, and the absence of any requirement to escrow the 1 

increase in service availability charges.  2 

 3 

Q. WOULD YOU PLEASE EXPAND ON YOUR CONCERNS? 4 

A. First, since the PAA Order is requiring a true-up of the pro forma plant once it is 5 

placed in service, I believe that the Commission should require that the service 6 

availability charges be revised during the true-up phase to reflect the actual amount of 7 

pro forma plant placed in service.  Second, I am concerned that the service 8 

availability charges were not made subject to the same escrow provisions as the 9 

monthly service rates to ensure that the increase be retained within the Utility for 10 

utility operations and not advanced for non-utility purposes.  Because the service 11 

availability charges were based in part on the requested pro forma plant, I recommend 12 

that the increase in these charges be placed in escrow until the pro form plant is 13 

completed.   14 

 15 

Q. WHAT ARE THE SERVICE AVAILABILITY CHARGES THAT WERE 16 

APPROVED BY THE PAA ORDER? 17 

A. The Commission PAA Order
10

 approved a Plant Capacity Charge of $3,387, a Main 18 

Extension Charge of $1,523, and a Meter Installation Charge of $400 for a total 19 

Service Availability Charge of $5,310.  The Utility requested increased service 20 

availability charges based primarily on the proposed pro forma plant additions and 21 

proposed that the charges be increased to $10,004.47, a 517.56 percent increase over 22 

the current charges.  In my opinion, the methodology used by the Commission was 23 

reasonable and calculated reasonable service availability charges that were included 24 

                                                 
10

 PSC-12-0435-PAA-WU, issued August 22, 2012, pgs. 34-36. 
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in the PAA Order.  The Commission’s PAA Order concluded that Rule 25-30.580, 1 

F.A.C., which sets out guidelines for setting service availability charges, is a 2 

"guideline," and there is no mandatory requirement to set the level at 75 percent.  3 

 4 

Q. HAVE YOU REVIEWED THE UTILITY’S PROTEST REQUESTING TO 5 

FURTHER INCREASE THE SERVICE AVAILABILITY CHARGE? 6 

A. Yes, I have reviewed the Utility’s request and I do not believe the Utility’s 7 

methodology to calculate service availability charges is reasonable.  As applied to this 8 

Utility, the Commission calculated the average cost per ERC for both the treatment 9 

plant and the transmission and distribution plant, and used the average costs per ERC 10 

to determine reasonable charges.  This calculation resulted in total service availability 11 

charges per ERC of $5,310, for a $3,690 increase.  I believe that the plant capacity, 12 

main extension, and meter installation charges established by the PAA Order are 13 

reasonable because they are based on a reasonable calculation of average costs per 14 

ERC.  I agree with the Commission’s finding that the Utility’s “level of an increase 15 

per equivalent residential connection (ERC) is excessive and highly speculative, with 16 

the potential to stunt future growth.”
11

  Thus, the Commission should reject the 17 

Utility’s request to increase the charges further. 18 

  19 

Q. WHAT IS YOUR OTHER ISSUE WITH THE SERVICE AVAILBILITY 20 

CHARGES? 21 

A. The PAA Order stated, “WMSI's requested Service Availability Charges are based in 22 

large part on pro forma plant additions that may, or may not, come to fruition…”
12

  23 

                                                 
11

 PSC-12-0435-PAA-WU, issued August 22, 2012, pg. 35. 
12

 PSC-12-0435-PAA-WU, issued August 22, 2012, pg. 34. 
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The PAA Order authorized increase in service availability charges from $1,620 to 1 

$5,310 was based on plant levels that included the requested pro forma plant that has 2 

yet to be built and placed into service.  3 

In the PAA Order, the Commission required that in order to “protect the 4 

customers, to ensure that the pro forma projects are completed, and the DEP loan and 5 

the financing are paid, WMSI shall set up an interest bearing escrow account.”
13

  The 6 

order further required that the pro forma projects be completed with 18 months and 7 

any refund would be based on a subsequent true-up of the actual costs.  However, the 8 

Commission did not include a similar escrow and true-up provision for the increase in 9 

service availability charges despite the fact that these charges are also based, in part, 10 

on the pro forma projects.  I am concerned that if the pro forma plant is not fully 11 

completed or is completed at a significantly lower cost, the increased service 12 

availability charges will be overstated and may cause future ratepayers to pay more 13 

than their reasonable share of utility plant in service costs through inflated service 14 

availability charges.   15 

 16 

Q. WHAT DO YOU RECOMMEND? 17 

A. I recommend that the amount of the service ability charges should be trued-up and 18 

based on actual pro forma plant placed in service during the true-up process 19 

established by the PAA Order.  I further recommend placing the increase in service 20 

availability charges into escrow subject to the same escrow requirements established 21 

by the PAA Order.  Because the service availability charges are also based in part on 22 

pro forma plant, they should be subject to the same escrow and true up provisions as 23 

the monthly rates.  24 

                                                 
13

 PSC-12-0435-PAA-WU, issued August 22, 2012, pg. 13. 
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Q. IS THERE ANY PRECEDENT FOR REQUIRING ALL OR A PORTION OF 1 

THE SERVICE AVAILABILITY CHARGE TO BE ESCROWED? 2 

A. Yes.  By Order No. PSC-94-1383-FOF-WU, issued November 14, 1994, in Docket 3 

No. 940109-WU, the Commission approved a rate increase for this Utility, revised its 4 

service availability charges, and required the Utility to escrow its service availability 5 

charges, so that those monies would be available for future capital improvements.  Id. 6 

at 65-66.  To ensure that the increased service availability charges approved by the 7 

PAA Order are available for future capital improvements, the Commission should 8 

consider requiring all or the increased portion of the revised service availability 9 

charges to be escrowed.  This will not only benefit the Utility, but the customers as 10 

well, by ensuring there are available funds necessary for future capital improvements. 11 

  12 

Q. DOES THAT CONCLUDE YOUR TESTIMONY? 13 

A. Yes, it does. 14 
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