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NOTICE OF PROPOSED AGENCY ACTION
ORDER APPROVING STIPULATION AND SETTLEMENT AGREEMENT

BY THE COMMISSION:

NOTICE is hereby given by the Florida Public Service Commission that the action
discussed herein is preliminary in nature and will become final unless a person whose interests
are substantially affected files a petition for a formal proceeding, pursuant to Rule 25-22.029,
Florida Administrative Code.

Background

On August 30, 2013, Florida Public Utilities Company (FPUC) filed a petition with us
seeking approval of a stipulation and settlement (Settlement Agreement) with the Office of
Public Counsel (OPC). The settlement proposes to reduce a regulatory asset established by our
Order No. PSC-12-0600-PAA-EI, issued November 5, 2012, in Docket No. 120227-El, In re:
Petition for approval of recognition of a regulatory asset and associated amortization schedule by
Florida Public Utilities Company. The regulatory asset was established to account for costs
associated with litigation that arose between FPUC and the City of Marianna (City). That
litigation involved Time of Use rates established in Docket No. 100459-EI,1 an amendment to
FPUC’s power supply agreement with Gulf Power Company (Gulf), considered in Docket No.

" Order No. PSC-11-0112-TRF-EI, issued February 11, 2011, in Docket No. 100459-El, In re: Petition for authority
to implement a demonstration project consisting of proposed time-of-use and interruptible rate schedules and
corresponding fuel rates in the Northwest Division on an experimental basis and request for expedited treatment. by
Florida Public Utilities Company.
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110041-E1,* and civil litigation with the City. Order No. PSC-12-0600-PAA-EI established a
regulatory asset for these costs with amortization over five years.3

FPUC buys all its power for its Northwest Division from Gulf. In 2006, FPUC and Gulf
negotiated a long-term power supply agreement, which was approved by us in Order No. PSC-
07-0476-PAA-EL' FPUC negotiated an amendment to this agreement in 2011 that lowered its
capacity payments. We approved that amended agreement by Order No. PSC-11-0269-PAA-EL’
While the litigation between FPUC and the City was ongoing, Gulf reverted to charging FPUC
for power based on the original power supply agreement. In March 2013, FPUC and the City of
Marianna reached a settlement resolving all litigation. With the litigation between FPUC and the
City resolved, Gulf began charging the lower capacity payments based on the amended
agreement and refunded to FPUC the difference between the higher capacity payments from the

original agreement and the lower capacity payments. We have jurisdiction pursuant to Sections
366.04, 366.06, and 366.07, Florida Statutes (F.S.).

Decision

FPUC and the OPC have proffered the proposed Settlement Agreement (attached as
Exhibit A) to address the disposition of the litigation costs accrued as a result of the lengthy
dispute between FPUC and the City of Marianna. The proposed Settlement Agreement provides
that the refund credit received by FPUC from Gulf be applied to the regulatory asset created in
Docket No. 120227-EL° which consists of the accrued litigation costs. Under the terms of the
Settlement Agreement, the net remaining balance of the regulatory asset would be amortized
over a S-year period starting in January 2013, consistent with Order No. PSC-12-0600-PAA-EL’
The total net remaining regulatory asset is approximately $100,000.°

On May 7, 2013, a meeting was held between our staff, OPC and FPUC to discuss this
issue. At the meeting, OPC voiced concerns about FPUC’s proposal to recover the regulatory
asset through the Fuel Clause. Specifically, OPC believes these costs should be recovered
through base rates, and not through the Fuel Clause, based on its assertion that the contended
power supply agreement did not result in fuel savings, but rather reduced capacity payments.
Subsequent to this meeting, FPUC and OPC met on several occasions to discuss this issue and on
August 30, 2013, the Company filed the proposed Settlement Agreement. Since the litigation

% Order No. PSC-11-0269-PAA-EI, issued June 21, 2011, in Docket No. 11004 1-El, In re: Petition for approval of
Amendment No. | to generation services agreement with Gulf Power Company, by Florida Public Utilities
Company.

* Order No. PSC-12-0600-PAA-EI, issued November 5, 2012, in Docket No. 120227-El, In re: Petition for approval
of recognition of a regulatory asset and associated amortization schedule by Florida Public Utilities Company,

* Order No. PSC-07-0476-PAA-EI, issued June 6, 2007, in Docket No. 070108-EI, In re: Petition for approval of
agreement for generation services and related terms and conditions with Gulf Power Company for Northwest
Division (Marianna) beginning 2008, by Florida Public Utilities Company.

* Order No. PSC-1 1-0269-PAA-EI, issued June 21, 2011, in Docket No. 110041-El, In re: Petition for approval of
Amendment No. | to generation services agreement with Gulf Power Company, by Florida Public Utilities
Company.

°Id.

7 1d.

* $1.87 million regulatory asset less the $1.77 million refund credit received from Gulf,
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costs are specific to the Northwest Division, and the litigation affected the power supply
agreement between FPUC and Gulf, we find that reducing the regulatory asset by the amount of
the refund credit is appropriate. Thus, we find that the proposed Settlement Agreement is in the
public interest and shall be approved because it provides a timely resolution of the Gulf refund
credit, as well as the regulatory asset, and therefore, alleviates the need for additional costs of
litigating these issues in the future. Given the de minimis amount of the net remaining
regulatory asset resulting from the offset of accrued litigation costs by the refund credit, we find
that the treatment proposed in the Settlement Agreement is reasonable. Thus, we approve the
proposed Settlement Agreement. Our approval of the proposed Settlement Agreement will have
no impact on base rates unless recovery of the remaining balance is sought through a future base
rate proceeding. Further, the Company’s fuel factors for 2013 and 2014 will not be affected.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the proposed Stipulation and
Settlement Agreement between Florida Public Utilities Company and the Office of Public
Counsel is in the public interest and shall be approved. It is further

ORDERED that if no person whose substantial interests are affected by the proposed
agency action files a protest within 21 days of the issuance of the order, this docket should be
closed upon the issuance of a consummating order.

ORDERED that the provisions of this Order, issued as proposed agency action, shall
become final and effective upon the issuance of a Consummating Order unless an appropriate
petition, in the form provided by Rule 28-106.201, Florida Administrative Code, is received by
the Commission Clerk, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, by the
close of business on the date set forth in the “Notice of Further Proceedings” attached hereto. It
is further

ORDERED that in the event this Order becomes final, this docket shall be closed.
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By ORDER of the Florida Public Service Commission this 13th day of November, 2013.

Pl 4

ANN COLE

Commission Clerk

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399

(850) 413-6770
www.floridapsc.com

Copies furnished: A copy of this document is
provided to the parties of record at the time of
issuance and, if applicable, interested persons.

KY

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section 120.569(1), Florida
Statutes, to notify parties of any administrative hearing that is available under Section 120.57,
Florida Statutes, as well as the procedures and time limits that apply. This notice should not be
construed to mean all requests for an administrative hearing will be granted or result in the relief
sought.

Mediation may be available on a case-by-case basis. If mediation is conducted, it does
not affect a substantially interested person's right to a hearing.

The action proposed herein is preliminary in nature. Any person whose substantial
interests are affected by the action proposed by this order may file a petition for a formal
proceeding, in the form provided by Rule 28-106.201, Florida Administrative Code. This
petition must be received by the Office of Commission Clerk, 2540 Shumard Oak Boulevard,
Tallahassee, Florida 32399-0850, by the close of business on December 4, 2013.

In the absence of such a petition, this order shall become final and effective upon the
issuance of a Consummating Order.

Any objection or protest filed in this/these docket(s) before the issuance date of this order
is considered abandoned unless it satisfies the foregoing conditions and is renewed within the
specified protest period.
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EXHIBIT
I A

STIPULATION AND SETTLEMENT OF LITIGATION COST
RECOVERY ISSUES

WHEREAS, Florida Public Utilities Company (“FPUC”) has recently concluded, through
a negotiated settlement, lengthy litigation with the City of Marianna, Florida (“City”) before the
Circuit Court for the 14" Judicial Circuit (Case No. 11-198CA) regarding FPUC’s franchise
agreement (Ordinance No. 981) with the City (“Marianna Litigation”); and

WHEREAS, the dispute with the City involved FPUC's development and
implementation of Time of Use (*TOU”) and Interruptible Service (Y18”) rates in accordance
with City Ordinance No. 981; and

WHEREAS, the necessity to develop said TOU and_lS rates prompted FPUC to negotiate
an amendment to ils existing Generation Services Agreement with Gulf Power Company
(“*Amendment 1""); and

WHEREAS, Amendment | has produced fuel savings through a reduction in the
minimum capacity charge that FPUC’s Northwest Division customers are required to pay; and

WHEREAS, FPUC's defense of the Marianna litigation preserved the savings derived
from Amendment [; and

WIEREAS, said Marianna litigation has been resolved through a negotiated settlement
that preserves the above-mentioned benelits and savings for customers throughout FPUC's
Northwest Division; and

WHEREAS, both OPC and FPUC agree that there is a reasonable means to address
recovery of the aforementioned Marianna litigation costs and fees, which will, in no

circumstance, be deemed to exceed $1.87 million; and

Exhibit A
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Stipulation

WHEREAS, the agreed-upon mechanism proposed herein would avoid the necessity for a
full evidentiary proceeding on this issue, and thus, save the Company and its ratepayers
additional expense, including legal expense; and

NOW THEREFORE, in consideration of the forcgoing and the covenants contained
herein and in view of the unique circumstances associated with the instant case, the Parties
hereby stipulate and agree as follows:

Al The refund amount contemplated in the letter assigned Document

No. 00067-12 in Docket No. 110041-EI and since paid by Gulf Power Company

in the amount of $1,766,623.88 to FPUC will be applied to recover the litigation

vosts in the regulatory asset cstablished by Order No. PSC-12-0600-PAA-EL,

issued in Docket No. 120227-EL

B, All remaining Marianna litigation costs und fees, if any, recorded

to Account 182.3, will be amortized over a five-year period beginning January

2013, consistent with Order No. PSC-12-0600-PAA-EI, issued in Docket No.

120227-EL. Any of the Gulf refund amount remaining in excess of the litigation

; costs and legal fees recorded to Account 182.3 will be addressed by the Company
through the final, year-end 2013 Fuel True-Up process.

C. The Parties agree that approval by the Commission of this
treatment for the specified litigation cosis and fees should be strictly limited to
the facts of this case and not be considered precedential for purposes of future
Commission proceedings addressing similar costs associated with other fuel

related items.

Page|2
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Stipulation

D. All Parties to this Stipulation and Settlement agree o endorse and
support the Stipulation and Settlement on Procedure before the Commission and
any other administrative or judicial tribunal, and in any other forum.

E. This Stipulation and Settlement is contingent on approval in its entirety

by the Commission.

In Witness Whereof, the Parties evidence their acceptance and agreement with the

provisions of this Stipulation and Settlement on Procedure by their signature,

Florida Public Utilities Company Office of Public Counsel
P.O. Box 3395 ¢/o The Florida Legislature
West Palm Beach, FL. 33402-3395 111 West Madison Street, Suite 812

Tullahassee, Florida 32399-1400

By: <
Jo selolder Patricia Christensen, Esq.

Puge |3





