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IN RE: PETITION FOR DETERMINATION OF COST EFFECTIVE 
GENERATION ALTERNATIVE TO MEET NEED PRIOR TO 2018, 

BY DUKE ENERGY FLORIDA, INC. 

FLORIDA PUBLIC SERVICE COMMISSION DOCKET NO. 140111-EI 

DIRECT TESTIMONY OF DAVID HUNGER, Ph.D. 

ON BEHALF OF 

CALPINE CONSTRUCTION FINANCE COMPANY, L.P. 

Please state your name and business address. 

My name is David Hunger. I am a Vice President with the Energy Practice of 

Charles River Associates ("CRA"). My business address is 1201 F Street, NW, 

Suite 700, Washington, DC 20004-1229. I have extensive experience in energy 

market analysis, principally from my work as an Economist, Supervisory Energy 

Industry Analyst, Senior Economist, and Deputy Division Director in the Office of 

Energy Market Regulation at the Federal Energy Regulatory Commission ("PERC") 

from 1999 until 2013. 

On whose behalf are you testifying in this docket? 

I am testifying on behalf of Calpine Construction Finance Company, L.P. 

("Calpine"), to provide my professional opinions regarding PERC's likely regulatory 

treatment of the acquisition of the Osprey Energy Center by Duke Energy Florida, 

Inc. ("Duke") through certain transactions proposed or offered by Calpine to Duke. 

Please summarize your educational background and work experience. 
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A: I have a Bachelor's degree in Mathematics from the University of Massachusetts, 

Boston and an M.S. and Ph.D. in Economics from the University of Oregon. 

In my fourteen years at FERC, I worked on, supervised, and led hundreds of analyses 

involving many aspects of competitive market analysis, including: mergers and other 

corporate transactions; market power in market-based rates cases; investigations of 

market manipulation in electricity and natural gas markets; demand response 

compensation; compliance cases for Regional Transmission Organizations 

("RTOs"); and competition issues in FERC-jurisdictional energy and capacity 

markets. 

For more than a decade, I served as the lead economist on the majority ofFERC's 

merger and acquisition cases under Section 203 of the Federal Power Act ("FPA 

Section 203"). In that role, I advised the FERC Commissioners on the potential 

competitive or anti-competitive effects of proposed mergers and proposed purchases 

and sales of electric generating plants. Some of these cases involved complex 

modelling to estimate the effect on competition, while others were, based on the 

specific facts of the case, relatively simple to review and did not require a full 

economic analysis. 

While employed at FERC, I received more than twenty Awards for Quality 

Service in the Public Interest. Since leaving FERC and joining CRAin June 2013, I 

have worked on numerous cases before FERC involving competitive issues in 

energy, capacity, and ancillary services markets. I also advise clients on the 

regulatory hurdles necessary to complete a proposed merger, acquisition, or asset 

sale - primarily issues related to FERC' s regulations under FP A Section 203. 
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A: 

Since 2001, I have also been an affiliated professor at the Georgetown Public 

Policy Institute ("GPPI"), where I teach microeconomic theory, energy policy, and 

public finance. Additionally, in 1998-1999, I served as an Assistant Professor of 

Economics at Oglethorpe University, where I taught Managerial Economics and 

International Economics in the M.B.A. program, and Microeconomics, 

Macroeconomics, International Economics, and Industrial Organization at the 

undergraduate level. My research interests include energy market design, market 

power in energy markets, and energy policy. I am a frequent speaker on energy 

market issues and have published articles on energy economics and policy. 

Are you sponsoring any exhibits to your testimony? 

Yes. A summary of my background and relevant experience is provided as Exhibit 

DH-1. 

Have you previously testified before utility regulatory authorities? 

Yes. As set forth in my Exhibit DH-1, I have submitted affidavits in a number of 

PERC proceedings, where such affidavits are the equivalent of pre-filed written 

testimony. 

PURPOSE AND SUMMARY OF TESTIMONY 

What is the purpose of your testimony in this proceeding? 

I have been asked by Calpine to analyze and provide my professional opinions 

regarding the regulatory process that PERC would conduct, and the regulatory 

treatment that PERC would apply to or impose on a set of transactions by which 
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Calpine has proposed to sell the generating capacity of the Osprey Energy Center 

("Osprey'' or "Facility'') to Duke. Specifically, those transactions include the sale of 

the Osprey Facility's output to Duke for 5 years pursuant to a proposed Power 

Purchase Agreement (the ''proposed PPA"), and the subsequent outright acquisition 

by Duke of the Osprey Facility itself. 

Please summarize the main conclusions of your testimony. 

It is my professional opinion that the transactions - i.e., the 5-year PP A and 

subsequent acquisition of Osprey by Duke as proposed by Calpine - would not face a 

significant risk of being disallowed or heavily mitigated by FERC. I discuss the basis 

for my opinion in detail below. 

Please summarize the basis for your understanding of the transactions proposed 

or offered to Duke by Calpine. 

I have reviewed various offers made to Duke by Calpine, as well as various 

documents describing the Osprey Energy Center. I also reviewed the offer that 

Calpine proposed to Duke on June 16, 2014, as revised by Calpine on July 3, 2014. 

From my review, I understand that the Osprey Facility is a 599 MW (nominal) natural 

gas-fired, combined-cycle generating facility located in Auburndale, Florida. 

What is your understanding of Duke's position with respect to the potential 

acquisition of the Osprey Facility? 
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A: 

Q: 

A: 

I have reviewed the testimony of Duke's witnesses Benjamin Borsch and Julie 

Solomon. From their testimony, it appears that Duke ruled out the acquisition of the 

Osprey Facility based on its belief that it had to acquire the Osprey Facility through 

an outright, immediate purchase, without considering the sequential combination of 

the PPA-acquisition transaction proposed by Calpine. At pages 43-44 of his 

testimony, Mr. Borsch testified that the "potential generation facility acquisitions that 

were evaluated failed the PERC Competitive Analysis Screen" and that "The 

Company decided, based on these results, that the potential generation facility 

acquisitions were not cost effective for the Company's customers and should not be 

considered further by the Company." Osprey was one of those acquisitions. 

Moreover, although Mr. Borsch refers in his testimony at page 48 to ''the 

remaining PPA-acquisition hybrid that DEF believed would pass the market screen," 

there is no indication that Ms. Solomon evaluated or opined on whether that hybrid 

option would pass the PERC market power screen. A principal purpose of my 

testimony is to offer my opinion about how PERC has decided cases involving the 

type of hybrid option proposed by Calpine. 

What is the basis for FERC's jurisdiction over acquisitions of generating plants 

by utilities subject to its regulatory authority? 

Section 203 of the FP A requires PERC prior approval for most mergers or 

acquisitions of generating facilities by utilities subject to its jurisdiction. The 

Commission's standard of review for horizontal mergers and generation acquisitions 

is stated in the Commission's Merger Policy Statement and Order No. 642. It is 
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Q: 

A: 

based on the Federal Trade Commission ("FTC") I U.S. Department of Justice 

("DOJ") Horizontal Merger Guidelines, but tailored to the physical realities of 

wholesale electricity markets and has evolved over time through cases and updated 

rulemakings and policy statements. See, e.g., FERC Supplemental Merger Policy 

Statement (2007). 

Please summarize the applicable FERC guidelines by which FERC evaluates 

mergers and generation acquisitions. 

FERC adopted the DOJ/FTC 1992 Horizontal Merger Guidelines (the "Guidelines") 

for measuring market concentration levels by the Herfindahl-Hirschman Index 

("HHI") as its principal screen for merger and asset acquisition-related market power. 

To determine whether a proposed merger or acquisition requires further investigation 

because of a potential for a significant anti-competitive impact, the DOJ or the FTC 

considers the level of the HHI after the merger or acquisition (the post-merger HHI) 

and the change in the HHI that results from the combination of the market shares of 

the merging entities. Markets with a post-merger HHI ofless than 1 ,000 are 

considered to be ''unconcentrated." The DOJ and FTC generally consider mergers and 

acquisitions in unconcentrated markets to have no anti-competitive impact. Markets 

with post-merger HHis of 1,000 to 1,800 are considered ''moderately concentrated." 

In those markets, mergers or acquisitions that result in an HHI change of 100 points 

or fewer are considered unlikely to have anti-competitive effects. Finally, post-merger 

HHis of more than 1,800 are considered to indicate "highly concentrated" markets. 

The Guidelines suggest that in these markets, mergers or acquisitions that increase the 
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1 HHI by 50 points or fewer are unlikely to have a significant anti-competitive impact, 

2 while mergers or acquisitions that increase the HHI by more than 100 points are 

3 considered likely to reduce market competitiveness. See U.S. Department of Justice 

4 and Federal Trade Commission, Horizontal Merger Guidelines, 57 Fed. Reg. 41,552 

5 1992 revised, 4 Trade Reg. Rep. (CCH) ~ 13,104 (April8, 1997). The DOJ and FTC 

6 have revised the Guidelines; one change increases the threshold HHI levels separating 

7 the unconcentrated markets from moderately concentrated markets and highly 

8 concentrated from moderately concentrated markets. The permissible increase in 

9 HHis arising from the merger or acquisition was also increased. PERC, however, 

10 made an affirmative decision to retain its use of the 1992 Guidelines in 2012. 

11 On November 15, 2000, the Commission issued its Order No. 642, Revised Filing 

12 Requirements under Part 33 of the Commission's Regulations. That order reaffirmed 

13 the screening approach adopted in the Merger Policy Statement, and codified the need 

14 to file a screen analysis and the bases for exceptions from the requirement. 

15 The Delivered Price Test ("DPT") applies the analysis of the Guidelines to the 

16 particular institutional and physical characteristics of electricity markets. The DPT 

17 essentially determines which suppliers can sell into the relevant geographic market in 

18 a representative sample of all annual season/load conditions. This determination is 

19 based on an assumed market price for each season/load level (as derived from PERC 

20 Electric Quarterly Reports ("EQR") data); the variable costs of generators; long-term 

21 contractual arrangements; and transmission costs and availability (as determined by 

22 the simultaneous import limits). Economic Capacity ("EC") is the measure ofhow 
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1 much generation can compete in a given market for each company. A vail able 

2 Economic Capacity ("AEC") deducts sellers' native load commitments from the EC. 

3 The Commission looks at both EC and AEC, but has determined that EC is the 

4 more accurate measure in restructured areas where sellers no longer retain a native 

5 load commitment (such as New Jersey or Pennsylvania); and that AEC is the more 

6 accurate measure in states that have not restructured and do not have any reasonably 

7 foreseeable restructuring plans (such as Florida or Oklahoma). 

8 

9 Q: Are FERC's regulatory procedures, processes, and market power tests, well-

10 known throughout the electric industry in the United States? 

11 A: Yes. 
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Q: 

A: 

Q: 

A: 

Under normal circumstances, how long should it take a utility, such as Duke in 

this instance, to obtain FERC's approval of a transaction such as that proposed 

by Calpine to Duke here? 

If the case does not require a DPT analysis, then FERC will issue a 21-day notice and 

comment period. Absent protests, FERC could issue a delegated order within 45- 60 

days of the filing. 

Please explain FERC's review process of the proposed PPA and its various 

provisions. 

Under Calpine's proposed PPA-acquisition offer, as revised on July 3, Duke and 

Calpine would enter into the PPA, effective January 1, 2015. Calpine is authorized 
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Q: 

A: 

by PERC to sell power pursuant to its Market-Based Rate ("MBR") Tarif£ The PPA 

would not be filed with PERC but would be reported to PERC by Calpine in its 

EQRs. Once a Seller has shown that it lacks market power or has adequately 

mitigated any market power in the relevant geographic market, it is free to sell power 

at a market determined price, subject to the reporting requirements of every MBR 

seller. See Market-Based Rates For Wholesale Sales Of Electric Energy, Capacity 

And Ancillary Services By Public Utilities, PERC Order No. 697 at 3. Therefore, 

Calpine as the seller and Duke as the buyer will be assumed by PERC to have entered 

into the PP A under competitive conditions, thus leading to a "just and reasonable" 

rate (the term of art describing the standard for PERC approval ofwholesale electric 

rates) that PERC need not review any further. 

What, if any, impact would the filing of the PPA with FERC have on Duke's 

MBR authorization? 

Duke is in a position similar to other large, vertically-integrated utilities operating 

outside of PERC RTOs, in that it does not have MBR authority in its own Balancing 

Authority Area ("BAA") (or in fact, anywhere in Peninsular Florida), but does have 

MBR outside of its home territory. As an MBR seller, it is required to inform PERC 

through a Change-in-Status notification of any material changes from the facts that 

PERC relied upon in granting its MBR authorization. See Order No. 652, PERC 

Stats. & Regs. Regulations Preambles 2001-2005 ~ 31,175 at 83. This means that 

Duke will have to file a Change-in-Status notification once the Osprey PP A takes 

effect. This filing will not create any difficulties or regulatory consequences for Duke 
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Q: 

A: 

because Duke does not have MBR authorization in Peninsular Florida, where the 

Osprey Facility is located, and has only limited ability to sell into first-tier markets 

outside of Florida. In Duke's most recent MBR triennial update, accepted for filing 

by PERC on March 23, 2012, Duke had only a 4.5%- 6.2% market share in the 

Southern Companies' BAA, the only first-tier market to Peninsular Florida. See, 

Carolina Power &Light Co., Docket No. ER 10-1760-002 and Florida Power Corp., 

Docket No. ER1 0-1758-002 at Exhibit PGN-3). Adding a small amount of 

generating capacity relative to the size of the Southern Companies' market will have 

a trivial impact on Duke's already small market share in that market. 

The Change-in-Status notification filing with PERC will put PERC on notice that 

the Osprey Facility is considered part of Duke's generation resource mix, in light of 

the PP A giving Duke operational control of the plant. This fact will be a relevant 

factor in the FP A Section 203 application as well, because the PP A will be treated as 

putting the Osprey Facility's generating capacity under Duke's control. In fact, the 

PP A will be listed as part of Duke's generation portfolio in its PERC-required "Asset 

Appendix." 

What FERC approvals or determinations will be required for the transactions 

contemplated by Calpine's offers to Duke? When would any such approvals or 

determinations be required? 

As noted above, the PP A will not require PERC approval because the power sales are 

being made by Calpine pursuant to Calpine's MBR Tariff. Duke will be required to 

file a Notice of Change in Status with PERC. 

10 
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Q: 

A: 

Prior to Duke's acquisition of the Osprey Facility, Duke and Calpine will need 

authorization under FP A Section 203 for the acquisition and disposition of a 

generating facility, respectively. 

How will FERC evaluate the acquisition of Osprey by Duke in this instance? 

When Duke files for approval of the acquisition, sometime during the term of the 

PP A, PERC will first determine whether it must or should conduct a Competitive 

Analysis Screen (or "Delivered Price Test" or, as commonly referred to, a "Market 

Power Screen"). In making its determination as to whether it will conduct a Market 

Power Screen, PERC looks at operational control of long-term capacity and energy 

when determining to whom the generation capacity should be attributed when 

calculating EC and AEC, which in turn are used to calculate market shares and 

market concentration. 

In Order No. 642, PERC explains that: 

the starting point for calculating economic capacity is the supplier's own 

generation capacity with low enough variable costs that energy can be delivered 

to a market (after paying all necessary transmission and ancillary service costs, 

including losses) at a price that is five percent or less above the pre-merger market 

price. Capacity must be decreased to reflect any portion committed to long-term 

firm sales; and it must be increased to reflect any portion acquired by long-term 

firm purchases. In addition, any capacity under the operational control of a party 

other than the owner must be attributed to the party for whose economic benefit 

the related unit is operated. 

11 



1 Order No. 642. ~ 31,887 at n. 39. 

2 Thus, the key question is whether the capacity to be acquired is already controlled by 

3 the acquiring utility. FERC has articulated its policy on this point as follows: 

4 The determination on whether a long-term generation contract should be 

5 attributed to the purchaser of power or the seller depends on the party with 

6 operational control, which depends upon the specific contract. Therefore, 

7 we have required that applicants file information about whether their long-

S term generation contracts confer operational control over generation 

9 resources to the purchaser. Our practice has been to attribute contracted 

10 capacity to the purchaser if such a contract confers operational control 

11 over the generation to the purchaser. 

12 FPA Section 203 Supplemental Policy Statement 120 FERC ~ 61,060, 18 C.F.R. Part 

13 33 (Docket No. PL07-1-000) (Issued July 20, 2007) at 79; see also, Merger Filing 

14 Requirements Rule, FERC Stats. & Regs. ~ 31, Il l at 31 ,888. 

15 The assignment of generation described above is related to PERC's stated concern 

16 about the markets becoming more concentrated - that certain sellers may have the 

17 ability and incentive to withhold output (through physical or economic withholding) 

18 in order to drive up market prices. A seller that has operational control of a unit can 

19 determine whether or not the unit runs and if so at what price it is willing to sell. 

20 Under the proposed transaction, Duke will have operational control over the unit 

21 through the PPA. 

22 
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1 Q: What does this indicate with respect to FERC's likely actions on Duke's Section 

2 203 application for approval of the acquisition of Osprey? 

3 A: These precedents indicate that, in all likelihood, FERC will look to the Osprey PP A 

4 and conclude that, because Duke controls Osprey under the PP A, the acquisition will 

5 not change the competitive conditions in the relevant markets. In tum, this means 

6 that, in all likelihood, FERC would approve the acquisition without conducting a 

7 Market Power Screen. 

8 

9 Q: Can you provide any examples where FERC has addressed market power issues 

10 in transactions involving acquisitions of generating facilities that were already 

11 controlled by the acquiring utility pursuant to power purchase agreements? 

12 A: Yes. There are many examples where FERC has approved - often expeditiously-

13 acquisitions of generating assets where the eventual buyer of generation assets 

14 already had control over the assets through a long-term contract. In these instances, 

15 FERC found there would be no change in market concentration as a result of the 

16 acquisition, because the generation assets were already fully committed to and 

17 controlled by the buyer pursuant to a power purchase agreement. Accordingly, in 

18 these cases, FERC did not require a market power screen analysis and did not require 

19 any market power mitigation by the acquiring utility. 

20 For example, in 2011, Golden Spread Electric Cooperative asserted that its 

21 acquisition ofDenver City's gas-fired generation assets was consistent with the 

22 public interest and would not have an adverse effect on competition. FERC accepted 

23 the proposal because Golden Spread sought to acquire ownership of generation 

13 



1 capacity that it had already controlled, as it received its entire share of the facility's 

2 output under a long-term contract. Denver City Energy Associates, 135 FERC ~ 

3 62,145 (2011). The same logic was employed in FERC's approval ofTri-State 

4 Generation and Transmission Association, Inc.'s acquisition of an interest in a 272 

5 MW generating facility. There, Applicants asserted that no horizontal market power 

6 issues existed because, "the entire 272 MW capacity of the Facility is committed 

7 under long-term contracts with Tri-State" and that the proposed transaction "cannot 

8 have any market power effect since Tri-State already has control over capacity 

9 through its tolling agreement." Thermo Cogeneration Partnership, L.P., EC12-4-000 

10 at 6. FERC approved that transaction. See Thermo Cogeneration Partnership, L.P. 

11 137 FERC ~ 62.133 (2011). This same analysis was applied, with the same results, in 

12 Wisconsin Electric's acquisition of Badger Windpower LLC's generation assets. 

13 Wisconsin Electric asserted the transaction created no impact on competition because 

14 Wisconsin Electric already controlled a portion of the facility via a long-term 

15 contract, and was obligated to serve another non-affiliated party pursuant to a power 

16 purchase agreement. Wisconsin Electric Power Co., 141 FERC ~ 62,099 (2012). 

17 

18 Q: Your response assumes that the PPA will be in place for some number of years 

19 prior to filing the FERC Section 203 application. Calpine's revised July 3 offer 

20 includes a proposal to file the FERC Section 203 application as soon as the PP A 

21 is executed. Is there any FERC precedent approving a PPA-acquisition 

22 structure where the FERC Section 203 application was filed at the 

23 commencement of the PPA? 

14 



1 A: Yes. There is at least one case that I am aware ofwhere FERC approved this type of 

2 PPA-acquisition structure. That case involved the potential sale of Calpine's Otay 

3 Mesa Generating Facility to San Diego Gas & Electric Company ("SDG&E"). In that 

4 case, Otay Mesa and SDG&E filed a FERC Section 203 application in November, 

5 2006, seeking FERC authorization to transfer the facility from Otay Mesa to SDG&E 

6 more than 10 years in the future (the facility was scheduled to go in service May 1, 

7 2009). Under the terms of the transaction, SDG&E would purchase all of the Otay 

8 Mesa Facility's output for a 10-year period, at the end ofwhich time period SDG&E 

9 would have the option of purchasing the Otay Mesa Facility. In the FERC Section 

10 203 application, SDG&E and Otay Mesa asserted that there would be no change in 

11 concentration in the relevant geographic market because the Otay Mesa Facility 

12 would be fully committed to, and controlled by, SDG&E pursuant to the power 

13 purchase agreement. In other words, the applicants asserted, the transaction would 

14 change the amount of generation owned by SDG&E and its affiliates but would not 

15 change the amount of generation controlled by SDG&E. Joint Application for 

16 Authorization Under Section 203 of the Federal Power Act of San Diego Gas & 

17 Electric Company and Otay Mesa Energy Center, LLC. (Otay Mesa Application) at 

18 14 (Nov. 15, 2006). FERC approved the transaction in just over 60 days without 

19 condition. See Order Authorizing Disposition and Acquisition of Jurisdictional 

20 Facilities and Acquisition of Generation Facilities. 118 FERC ~ 62,055 (2007). 

21 

15 



1 Q: How are these cases relevant to the transactions here, i.e., where Calpine has 

2 offered Duke a 5-year PPA for the output of Osprey, with Duke purchasing the 

3 

4 
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6 
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8 
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10 

11 

12 

13 

14 

15 

A: 

Osprey Facility at the end of the PPA? 

The common thread throughout these cases is that PERC found that it was not 

required to perform a Competitive Analysis Screen using the DPT because the 

transaction would not affect the competitive landscape of the relevant market 

because the acquirer already controlled the capacity involved in the transaction. In 

other words the "before" and "after" scenarios were identical as far as PERC was 

concerned. The capacity involved in the transaction would be attributed to the 

acquirer in the "before" scenario by virtue of the long-term power purchase 

agreement and it would be attributed to the acquirer in the "after" scenario by virtue 

of the acquisition. Thus, in PERC's view, there would be no impacts on market 

concentration and thus no requirement for a market power screen analysis or 

mitigation. 

16 Q: Please explain how the specifics of Calpine's proposed PPA fit in with the FERC 

17 review. 

18 A: The proposed PP A fits squarely within PERC's stated rules and case precedent for 

19 assigning the generation associated with the PP A to the buyer rather than the seller. 

20 First, Calpine's proposed PPA structure clearly specifies that Duke, not Calpine will 

21 have operational control ofthe Osprey Facility. The proposed PPA structure gives 

22 Duke the exclusive right to dispatch the Osprey facility, within permit and technical 

16 



1 limitations. In addition, Osprey has Automatic Generator Control ("AGC") capability 

2 that will allow Duke to dynamically control the output level. 

3 As described above, FERC has stated in numerous cases that the critical element 

4 in assigning the capacity related to a generating facility is which entity will retain 

5 operational control of the unit. The language of the proposed PP A will effectively 

6 "tum over the keys" of the Osprey Facility to the purchaser, Duke. Not only will 

7 Duke have dispatch authority over the unit, but it will also be able to use the Osprey 

8 Facility to balance load and generation in its own control area by means of the AGC 

9 controls on the unit. 

10 It is noteworthy that the terms of the proposed PPA are completely unit-specific. 

11 In cases where the sale is a "slice-of-the-system" or only specified at the delivery 

12 point or liquidated damages, it is not clear where the capacity is coming from and 

13 FERC has been less willing to assign that capacity to the buyer, because its 

14 framework for competitive analysis is generator-specific. Here, the capacity and 

15 energy will unambiguously be provided from the Osprey Facility, with Duke 

16 providing the fuel, which will in turn be converted into electric energy pursuant to the 

17 proposed PPA. 

18 

19 Q: Is the term of a PPA or power purchase contract relevant to the analysis? If so, 

20 how? 

21 A: Yes. The term of the contract is also relevant in terms ofFERC's review ofwhether 

22 the acquiring utility has "functional control," and is thus further determinative of 

23 whether FERC will conduct a Market Power Screen or Competitive Analysis Screen 

17 
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Q: 

A : 

Q: 

A: 

of the competitive impacts ofthe proposed acquisition. When assigning control of a 

generating unit, the term of a PP A or tolling agreement must be at least one-year to 

be considered long-term. Obviously, the 5-year PP A proposed by Calpine in this 

case satisfies that requirement. 

How does the transmission service from the Osprey Facility factor into FERC's 

FPA Section 203 review of the transaction's effect on competition? 

The proposed PP A specifies that Calpine would deliver 515 MW of capacity at the 

Facility bus-bar with 249 MW of firm point-to-point transmission from the Facility 

across Tampa Electric Company's transmission system, delivered into Duke, with 

rollover rights. While the existence of point-to-point transmission service to the 

Duke system may be important for resource planning, it is not relevant in terms of 

PERC's market power review. Whether the PPA came with zero, 249 MW, or 515 

MW of transmission service, the determinative factor in a market power study is 

what entity has operational control of the generating asset. In this case Duke would 

be that entity under the proposed PP A. 

In this instance, how might transmission considerations factor into FERC's 

evaluation of Duke's Section 203 application for approval of the proposed 

Osprey acquisition? 

I understand from the testimony of John L. Simpson, P .E. that the optimum 

transmission solution to integrate Osprey into Duke's generating fleet is the 

construction of two new 230-kilovolt transmission lines that would connect Osprey 

directly into two different substations on Duke's system. According to Mr. 
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A: 

Q: 

A: 

Simpson's testimony, these new transmission lines would provide enhanced system 

reliability and deliverability of Osprey's output to Duke and its customers, as well as 

resolving other reliability issues on Duke's and other utilities' transmission systems. 

Mr. Simpson notes that the earlier these transmission lines are constructed, the better 

for Duke and for the Florida transmission system generally. Specifically, Mr. 

Simpson notes that these new transmission lines could be constructed as early as the 

summer of2017, thereby solving or preventing certain adverse transmission 

conditions that would otherwise exist on the grid without the new lines. 

How might FERC view these transmission benefits in its consideration of the 

anticipated Section 203 application for the Osprey acquisition? 

FERC strongly favors reliability and enhancements to the power delivery capability 

of transmission systems. Accordingly, I believe that FERC would look favorably on 

the benefits that would flow from the construction of the new lines, regardless of 

when they were constructed, and would look favorably on earlier construction, as 

opposed to later construction, because of the benefits provided by these 

enhancements. 

Have you reviewed the testimony of Julie Solomon flied on behalf of Duke in 

this proceeding? If so, do you have an opinion as to its relevance to the 

transaction offered by Calpine to Duke? 

Yes. I have reviewed the testimony of Julie Solomon on Duke's behalf. I am very 

familiar with Ms. Solomon's work, having reviewed many analyses she performed 
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Q: 

A: 

during my tenure at PERC. I generally agree with her conclusions that, if the 

Competitive Analysis Screen were required, there would be screen failures. See 

Direct Testimony of Julie Solomon on Behalf of Duke Energy Florida, Inc., May 27, 

2014 ("Solomon Testimony"). In particular, Ms. Solomon's analysis of"Acquisition 

2", a hypothetical 600 MW combined-cycle plant located outside of the Duke service 

territory is particularly relevant to this transaction. Solomon Testimony at 7. In that 

analysis, Ms. Solomon found screen failures in the Winter Peak and Super Peak 

periods out of the ten season/load level using FERC's standard methodology with 

prices from its EQRs. Solomon Testimony, Exhibit No. JS-10 at 1. Ms. Solomon 

also performed price sensitivity tests, which increased the number of screen failures 

to six assuming a 1 0 percent higher price and decreased the number of screen 

failures to one assuming a 10 percent lower price. Solomon Testimony, Exhibit No. 

JS-12 at 1. 

However, Ms. Solomon's Competitive Analysis Screens analyze only one 

scenario proposed by Calpine, i.e., the Screens look solely at the immediate 

acquisition of Osprey with no PP A in place, rather than at the PP A-acquisition 

hybrid offered by Calpine. Therefore, Ms. Solomon's testimony does not address 

FERC's case law on the PPA-acquisition structure. 

Please summarize the major conclusions of your testimony. 

Based on my experience working on hundreds of cases before PERC over more than 

a decade, and consistent with well-established FERC precedent, I conclude that once 

the PP A has been in place for a period of time and Duke's control over the facilities 
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1 has been established, the Osprey PPA-acquisition transaction will not raise 

2 competitive concerns at PERC. The PERC analysis turns on whether there is a 

3 change in operational control of the generation being transferred. When there is no 

4 change in control, for example when the buyer already controls the output of the 

5 generator under the terms of a long-term contract, there is no change in market 

6 supply conditions that could potentially harm competition, and accordingly, no anti-

7 competitive effect of the purchase and no PERC objection to the transaction. 

8 If Duke and Calpine were to pursue a PPA-acquisition structure where Section 

9 203 authorization is sought a year or more after the PP A takes effect, the capacity 

10 associated with the Osprey Facility will have been assigned to Duke for market 

11 power analysis purposes. Thereafter, when the PERC Section 203 application is 

12 filed, PERC will almost certainly conclude that the acquisition will do nothing to 

13 change that assignment and thus will not affect competition in any relevant 

14 geographic market under PERC's jurisdiction. Consequently, PERC should not 

15 require a market power analysis. 

16 Alternatively, if Duke and Calpine were to pursue a structure where the PERC 

17 Section 203 application would be filed as soon as the PP A is executed, there is 

18 PERC precedent approving this type of structure as well. 

19 

20 Q: Does this conclude your testimony? 

21 A: Yes, it does. 

22 
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