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In re: Fuel and purchased power cost recovery 
clause with generating performance incentive 
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DOCKET NO. 140001-EI 
 
DATED: SEPTEMBER 25, 2014 

 
 

STAFF’S OBJECTIONS TO CITIZENS’ FIRST AND  
SECOND SET OF INTERROGATORIES TO STAFF NOS. 1-10  

AND MOTION FOR PROTECTIVE ORDER 
 

 The staff of the Florida Public Service Commission, by and through its undersigned 
counsel, and pursuant to Rules 1.340 and  1.280, Florida Rules of Civil Procedure Fla. R. Civ. 
P.), Rule 28-106.206, Florida Administrative Code (F.A.C.), and Order No. PSC-14-0439-PCO-
EI, files its objections to the Office of Public Counsel’s (OPC) First and Second Set of 
Interrogatories to Staff, (Nos. 1-10) served on September 16 and 17, 2014, respectively.   
 
Specific Objections: 
 
 Attached herein and incorporated into this motion as Exhibits A and B are OPC’s First 
and Second Set of Interrogatories to Staff (Nos. 1-10).  Staff objects to each and every 
interrogatory propounded therein on the following grounds:   

 
1. Neither OPC nor any other party in proceedings before the Commission is entitled to 

discovery regarding the opinions or qualifications of staff serving in a purely advisory 
role.   
 

2. Tellingly, the interrogatories (No. 1-10) seek information on the identity and 
qualifications of staff who will be “advising the Commission” regarding issues raised by 
the gas reserve petition filed by Florida Power & Light Company (FPL).  (Emphasis 
supplied.) 
 

3. It has long been established that Commission staff plays a neutral role and is not a party 
to proceedings before the Commission.  OPC is correct in its assessment that staff will 
serve in the role of advisors and information gatherers for the Commission.  The role of 
Commission staff is akin to that of judicial staff.  Advisory staff qualifications and 
experience are irrelevant and immaterial to the issues raised in the gas reserve petition. 
 

4. To require staff to participate in irrelevant discovery is unduly burdensome. 
 

5. Any response to the interrogatories will have a chilling effect on staff as they would be 
subject to being subpoenaed by OPC to testify before Commission proceedings, 
presumably to elicit and/or impeach staff as to their qualifications and ultimate 
recommendations to the Commission.  Pursuant to Rule 25-22.033(5), F.A.C., staff 
members who testify in a proceeding are subsequently prohibited from discussing the 
merits of the case with any Commissioner; participating in the analysis of the record, 
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making recommendations to the Commission, and addressing the Commission at the 
Agenda Conference.  The interrogatories specifically ask for information on staff who 
will be involved in its advisory function.   
 

6. By forcing staff to submit qualifications and to take a position at this time, OPC seeks to 
force identified staff to move from advisor to advocate for a particular position on any 
identified issue.  The discovery sought may effectively deprive the Commission of staff 
necessary to assist in its deliberations and ultimately its ruling.  OPC is aware that the 
role of staff is as advisor and comes into play only after the hearing and after staff has 
had an opportunity to review the evidence and after the record is fully developed.   
   

7. To the extent OPC does not intend to subpoena Commission staff identified in any 
response to the interrogatories to testify at the hearing, the discovery may be construed as 
an attempt to harass, embarrass, annoy, and unduly burden Commission staff for 
performing the duties of their job. 
 

8. The only information Commission staff serving in an advisory role would be able to 
testify to would be their thoughts and opinions on the evidence produced by the parties at 
the hearing and the substance and nature of their recommendation to the Commission.  
Staff’s opinions are not developed until after the record is fully developed.  Thus any 
discovery seeking staff opinion, if not prohibited, could only occur after staff’s 
recommendation is filed and after the deadline for discovery set by Order No. PSC-14-
0439-PCO-EI.  
 

9. To the extent that the interrogatories seek information that OPC believes will assist in 
support of its case, or serve as evidence OPC intends to introduce in this matter, OPC 
misapprehends the burden of proof required by these proceedings.  It has long been 
established, particularly in rate case proceedings before the Commission, that the burden 
of proof lies with the utilities and intervenors to support their respective positions in this 
docket, not with advisory staff.   
 

10. To the extent that OPC believes or asserts that it is entitled to the discovery sought by 
virtue of any special statutory authority, OPC misapprehends its role in these proceedings 
which is like that of any other intervenor.  

 
11. Staff is not filing testimony in this docket regarding the gas reserve issues.  To the extent 

OPC believes that the subject interrogatories apply to staff testimony, since none will be 
filed, the interrogatories are irrelevant.    
 

12. OPC’s interrogatories seek information that is not reasonably calculated to lead to the 
discovery of admissible evidence. 
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STAFF’S MOTION FOR PROTECTIVE ORDER AND  
MEMORANDUM OF LAW IN SUPPORT 

 
 
 Pursuant to Rule 1.280, Fla. R. Civ. P., staff moves for the entry of a protective order 
quashing OPC’s first and second sets of interrogatories (Nos. 1-10) and in support thereof states: 
 

1. OPC’s interrogatories place an undue burden on Commission staff as the interrogatories 
seek information on the Commission’s advisory staff. 
 

2. A response to OPC’s interrogatories would disqualify staff identified therein from 
performing their function of advisor to the Commission.  
 

3. OPC’s interrogatories would irreparably harm the Commission and advisory staff as any 
responses to the interrogatories would disqualify staff from serving in their advisory role. 
 

4. OPC’s interrogatories seek information that is not reasonably calculated to lead to the 
discovery of admissible evidence. 
 

5. A Motion for Protective Order is proper in this matter as time is of the essence.  Staff has 
objected to the discovery and has 20 days to submit its responses.   

 
 

MEMORANDUM OF LAW IN SUPPORT OF 
STAFF’S MOTION FOR PROTECTIVE ORDER. 

 
 A motion for protective order must be made in accordance with the Florida Rules of Civil 

Procedure.  The scope of discovery under the Rules is broad.  Rule 1.280(b)(1), Fla. R. Civ. P., 
provides: 

 
Parties may obtain discovery regarding any matter, not privileged, that is 

relevant to the subject matter of the pending action. . . .  It is not ground for 
objection that the information sought will be inadmissible at the trial if the 
information sought appears reasonably calculated to lead to the discovery of 
admissible evidence. 

  
However, discovery without limitation may not be obtained.  Rule 1.280(c), Fla. R. Civ. P., 
States: 
 

Upon motion by a party or by the person from whom the discovery is sought, 
and for good cause shown, the court in which the action is pending may make any 
order to protect a party or person from annoyance, embarrassment, oppression, or 
undue burden or expense that justice requires. . . . 
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 OPC’s interrogatories seek the identity of Commission staff serving in their advisory role 
to the Commission, and the qualifications and experience of the identified staff as to issues that 
may or may not be relevant to the gas reserve petition which have not, as of yet, been agreed 
upon by the parties.1  Staff serves in the role of advisors and information gatherers for the 
Commission.  The unauthorized discovery sought will place a burden on the Commission by 
inhibiting the Commission’s critical post-hearing deliberative process.  Responses to the 
interrogatories would irreparably harm staff in its advisory role.  A comprehensive and 
anticipatory protective order is thus appropriate under these circumstances.  
     

It has long been established that Commission staff is not a party in rate proceedings.  
Section 360.06 (3), F.S., states that Commissioners may employ clerical, technical, and 
professional staff “reasonably necessary for the performance of their duties.”  Staff’s role is to 
investigate, obtain facts, and file its recommendation to the Commission for the purpose of  
assisting the Commission in its deliberative process.  Rule 25-22.033(5), F.A.C., prohibits staff 
members who testify in a proceeding from discussing the merits of the case with a Commissioner 
during the pendency of the proceeding, participating in the analysis of the record, making 
recommendations to the Commission, and addressing the Commission at the Agenda 
Conference.  The Florida Supreme Court, in South Florida Natural Gas v. Public Service 
Commission, 534 So. 2d 695, 698 (Fla. 1988),  held that the Commission was clearly authorized 
to utilize its staff to test the validity, credibility, and competence of the evidence presented in 
support of a rate case proceeding before it.  The Court recognized the impossibility of the 
Commission to investigate and make determinations without staff's participation.  See also:  
Legal Environmental Assistance Foundation, Inc. v. Clark, 668 So. 2d 982 (Fla. 1996).  The 
Commission recognized the harm that discovery on Commission staff in their advisory capacity 
has upon that role in Order No. PSC-94-1562-PCO-WS2, where the Prehearing Officer granted 
staff's motion to quash the subpoena of a staff member finding that staff's ability to assist the 
Commission in developing evidence and ensuring a complete record would be significantly 
compromised.   Responses to the interrogatories would effectively deprive the Commission of its 
ability to obtain the assistance of staff to perform the Commission’s statutory role.  As a result, 
the Commission and its staff will be irreparably harmed should responses to OPC’s 
interrogatories be compelled.    

 
 OPC’s discovery will interfere with the deliberative governmental process of the 
Commission.  The discovery in this instance is not unlike discovery directed toward a judge's 
staff.  It has been held that a judge cannot be compelled to testify about their thought processes  
in making a decision in a case. See: State v. Lewis, 656 So. 2d 1248 (Fla. 1994) (stating that 
judges may not be examined as to their thought processes in making a decision); Department of 
                                                 
1 OPC and FPL have each submitted separate lists of issues upon which they do not agree.  OPC has stated that it 
may submit additional issues.  The issues not agreed upon will go to the Hearing Officer for resolution at the 
November 6, 2014 Prehearing Conference.    
2 In re: Investigation into Florida Public Service Commission Jurisdiction over Southern States Utilities, Inc. in 
Florida, Docket No. 930945-WS, issued December 14, 1994. 
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Highway Safety and Motor Vehicles v. Marks, 898 So. 2d 1063 (Fla. 5th DCA 2005) (holding 
that a hearing officer acting in a judicial capacity was entitled to claim judicial immunity and 
could not be compelled to give testimony about his mental process in deciding a case).  The First 
DCA found that a legislative privilege applied to a legislator also applied to legislative staff.  
“The reason for affording a legislative privilege could be subverted entirely if an aide could be 
forced to disclose that which the senator or representative would be entitled  to keep private.” 
Fla. House of Representatives v. Expedia, Inc., 85 So. 3d 517, 525 (Fla. 1st DCA 2012).   While 
there is no case law or statute granting Commission staff privileged status, nevertheless, 
following the same reasoning, Commission staff acting in their advisory role to the Commission 
in its deliberations should be protected from discovery.   

 

RESPECTFULLY SUBMITTED, this 26th day of September, 2014: 

 

 

/s/ Martha F. Barrera 
MARTHA F. BARRERA 
Senior Attorney, Office of the General Counsel 
 
FLORIDA PUBLIC SERVICE COMMISSION 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
(850) 413-6199 
mbarrera@psc.state.fl.us 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that STAFF’S OBJECTIONS TO CITIZENS’ FIRST 

AND SECOND SET OF INTERROGATORIES TO STAFF NOS. 1-10 AND MOTION FOR 

PROTECTIVE ORDER has been filed with Office of Commission Clerk and a copy has been 

furnished to the following by electronic mail, this 25th day of September, 2014: 

Ausley & McMullen 
James D. Beasley/J. Jeffry Wahlen 
Post Office Box 391 
Tallahassee, FL  32302 
jbeasley@ausley.com 
jwahlen@ausley.com 

Beggs & Lane 
Jeffrey A. Stone/Russell A. Badders 
Steven R. Griffin 
Post Office Box 12950 
Pensacola, FL  32591-2950 
jas@beggslane.com 
rab@beggslane.com; 

       srg@beggslane.com 

Tampa Electric Company 
Paula K. Brown, Administrator-
Regulatory Coord 
Post Office Box 111 
Tampa, FL  33601-0111 
regdept@tecoenergy.com 

Florida Public Utilities Company 
Cheryl Martin, Director 
Regulatory Affairs 
1641 Worthington Road 
Suite 220 
West Palm Beach, FL  33409-6703 
cheryl_martin@fpuc.com 

  
Florida Power & Light Company 
Kenneth Hoffman, V.P., Regulatory 
Relations 
215 South Monroe Street, Suite 810 
Tallahassee, FL  32301-1858 
Ken.hoffman@fpl.com 
 

Gunster, Yoakley & Stewart, P.A. 
Beth Keating 
215 South Monroe Street, Suite 601 
Tallahassee, FL  32301 
bkeating@gunster.com 
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Brickfield, Burchette, Ritts & Stone, 
P.C. 
James W. Brew/F. Alvin Taylor 
Eighth Floor, West Tower 
1025 Thomas Jefferson Street, NW 
Washington, DC 20007 
jbrew@bbrslaw.com; 
ataylor@bbrslaw.com 

Office of Public Counsel 
J.R. Kelly/P. Christensen/C. Rehwinkel 
J. McGlothlin/E. Sayler 
c/o The Florida Legislature 
111 W. Madison Street, Room 812 
Tallahassee, FL  32399-1400 
Kelly.jr@leg.state.fl.us; 
Christensen.patty@leg.state.fl.us; 
Rehwinkel.charles@leg.state.fl.us; 
Mcglothlin.joseph@leg.state.fl.us; 
Sayler.erik@leg.state.fl.us 

  
Jon C. Moyle, Jr. 
Moyle Law Firm, P.A. 
118 North Gadsden Street 
Tallahassee, Florida  32301 
jmoyle@moylelaw.com 

Gulf Power Company 
Robert L. McGee, Jr. 
One Energy Place 
Pensacola, FL  32520-0780 
rlmcgee@southernco.com 
lroddy@southernco.com 

  
Duke Energy  
John T. Burnett/Dianne M. Triplett 
Post Office Box 14042 
St. Petersburg, FL  33733 
John.burnett@duke-energy.com; 
Dianne.triplett@duke-energy.com 

Robert Scheffel Wright 
John T. LaVia, III 
Gardner Bist Wiener Wadswroth Bowden 
Bush Dee LaVia & Wright, P.A. 
1300 Thomaswood Drive 
Tallahassee, FL 32308 
schef@gbwlegal.com 
jlavia@gbwlegal.com 

  
Paul Lewis Jr. 
Matthew Bernier 
106 East College Avenue Suite 800 
Tallahassee, FL 32301 
paul.lewisjr@duke-energy.com 
matthew.bernier@duke-energy.com 

John T. Butler  
700 Universe Boulevard 
Juno Beach, FL 33408-0420 
john.butler@fpl.com 

/s/ Martha F. Barrera 
MARTHA F. BARRERA 
Senior Attorney, Office of the General Counsel 
 
FLORIDA PUBLIC SERVICE COMMISSION 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
(850) 413-6199 
mbarrera@psc.state.fl.us 
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