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TO: Office of Commission Clerk (S tauffer) 

FROM: Office of the General Counsel (Cowdery) 
Divis ion of Economics (Draper) 

RE: Docket No. 140 142-EM - Petition for declaratory statement or other relief 
regarding the expiration of the Vero Beach electric service franchise agreement, by 
the Board of <;:ounty Commissioners, Indian River County, Florida. 

AGENDA: II /25/14 - Regular Agenda - Decis ion on Declaratory Statement - Participation 
on Issue 2 is based on Commission's vote on Issue I ; Participation on Issue 4 is 
based on Commiss ion' s vote on Issue 3 

COMMISSIONERS ASSIGNED: 

PREHEARING OFFICER: 

CRITICAL DATES: 

SPECIAL INSTRUCTIONS: 

All Commissioners 

Balbi3 . Pa....fvon~s~· 2.2 · lS 
May not be deferred - statutory deadline for issuing fina l 
order was waived by petitioner until December 15, 20 14 

None 

Case Background 

On July 21 , 20 14, pursuant to Section 120.565 , Florida Statutes, and Ru le 28- 105.002, 
Florida Administrative Code (F.A.C.), the Board of County Commiss ioners of Indian River 
County, Florida filed a Petition for Declaratory Statement. Indian River County breaks down its 
requested declaratory statement into fow1een separate questions with subparts , as fo llows: 

a. Will the Board become a "public utility" as that term is defined in Section 
366.02(1), Florida Statutes, if the Board assumes ownership of the Electri c 
Facilities and the Board supplies e lectric service through the Electric Facil ities to 
those cus tomers currently served by the Electric Faci lities? 
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b. Will the Board become an “electric utility” as that term is defined in Section 
366.02(2), Florida Statutes, if the Board assumes ownership of the Electric 
Facilities and the Board supplies electric service through the Electric Facilities to 
those customers currently served by the Electric Facilities? 
 
c. Will the Board become a “public utility” as that term is defined in Section 
366.02(1), Florida Statutes, or an “electric utility” as that term is defined in 
Section 366.02(2), Florida Statutes, if the Board assumes ownership of the 
Electric Facilities and the Board leases or otherwise conveys the Electric 
Facilities to FPL or some other provider of electric service (e.g., a public utility, 
another municipality, or a cooperative) that would supply electric service through 
the Electric Facilities and other necessary equipment to customers within the 
geographic area of the Franchise? 
 
d. Once the Franchise expires, what will be the legal status of the [Vero Beach]-
FPL territorial agreements and boundaries approved by the PSC?  Will the 
territorial agreements and boundaries approved by the PSC between [Vero Beach] 
and FPL become invalid in full or in part (at least with respect to the Franchise 
Area)? 
 
e. Once the Franchise expires and if the territorial agreements and boundaries 
approved by the PSC between [Vero Beach] and FPL become invalid in full or in 
part (at least with respect to the Franchise Area), with respect to the PSC’s 
jurisdiction under Chapter 366, Florida Statutes, if the Board chooses to supply 
electric service in the geographic area described by the Franchise, are there any 
limitations on the Board’s ability to enter into a territorial agreement with FPL 
regarding their respective service areas within the county?  
 
f. Once the Franchise expires and if the territorial agreements and boundaries 
approved by the PSC between [Vero Beach] and FPL become invalid in full or in 
part (at least with respect to the Franchise Area), with respect to the PSC’s 
jurisdiction under Chapter 366, Florida Statutes, are there any limitations on the 
Board’s ability to grant FPL an exclusive franchise to supply electric service 
within the geographic area described by the Franchise and for FPL to serve such 
customers? 
 
g. Once the Franchise expires and if the territorial agreements and boundaries 
approved by the PSC between [Vero Beach] and FPL remain valid, do the PSC’s 
orders regarding the territorial agreements and boundaries in any manner limit or 
otherwise preclude the Board from supplying electric service within the 
geographic area described by the Franchise? 
 
h. Once the Franchise expires and if the territorial agreements and boundaries 
approved by the PSC between [Vero Beach] and FPL remain valid, do the PSC’s 
orders regarding the territorial agreements and boundaries in any manner limit or 
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otherwise preclude the Board from granting an exclusive franchise to FPL that 
would authorize FPL to supply electric service to customers within the geographic 
area of the Franchise and for FPL to serve such customers? 
 
i. Once the Franchise expires, and [Vero Beach] is no longer legally authorized to 
utilize the County’s rights of way, to the extent the Board takes such actions as to 
ensure the continued and uninterrupted delivery of electric service to customers in 
the Franchise Area, by the Board, FPL, or some other supplier, are there any 
electric reliability or grid coordination issues that the Board must address with 
respect to the PSC’s jurisdiction under Chapter 366? 
 
j. What is the PSC’s jurisdiction with respect to Section 366.04(7), Florida 
Statutes?  Does [Vero Beach’s] failure to conduct an election under Section 
366.04(7), Florida Statutes, have any legal effect on the Franchise or the Board’s 
duties and responsibilities for continued electric service within the Franchise 
area? 
 
k. Once the Franchise expires, and customers in the Franchise Area are being 
served by a successor electric service provider, does the Board have any legal 
obligations to [Vero Beach] or any third parties for any [Vero Beach] contracts 
for power generation capacity, electricity supply, or other such matters relating to 
electric service within the Franchise Area? 
 
l. If the Board grants [Vero Beach] a temporary extension in the Franchise for the 
limited purpose and for a limited time in order to seamlessly and transparently 
transition customers in the Franchise Area to a new electric service provider, are 
there issues or matters under Chapter 366 or the PSC’s rules and orders that must 
be addressed by the Board for the transition period? 
 
m. What is the PSC’s jurisdiction, if any, with respect to the Electric Facilities 
once the franchise has expired?  Is there any limitation or other authority under 
Chapter 366 impacting a successor electric service provider from buying, leasing, 
or otherwise lawfully acquiring the Electric Facilities in the Franchise Area from 
[Vero Beach]? 
 
n. Does the PSC have the legal authority to invalidate or otherwise supersede the 
Board’s decision to terminate the Franchise and to designate [Vero Beach] the 
electric service provider in the Franchise Area? 

 
Pursuant to Rule 28-105.0024, F.A.C., a Notice of Declaratory Statement was published 

in the July 24, 2014, edition of the Florida Administrative Register, informing interested persons 
of the Petition.  On July 29, 2014, the City of Vero Beach filed a motion to intervene.  On 
August 12, 2014, the Prehearing Officer granted Vero Beach intervention.1  

                                                 
1 Order No. PSC-14-0409-PCO-EM.   
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On August 14, 2014, the following motions were filed:  Vero Beach’s motion to dismiss 

and response in opposition to the Petition and a request for oral argument; Florida Power & Light 
Company’s motion to intervene; Duke Energy Florida, Inc.’s motion to file amicus curiae brief 
and for oral argument, together with its brief in support of City of Vero Beach; Tampa Electric 
Company’s motion to file amicus curiae comments including a request to orally address the 
Commission, together with its comments on the Petition; Orlando Utilities Commission’s motion 
to intervene and motion to file supplemental pleadings; the Florida Electric Cooperatives 
Association, Inc.’s motion to file amicus curiae memorandum of law, together with its 
memorandum of law and motion to address the Commission; and the Florida Municipal Electric 
Association, Inc.’s motion to file amicus curiae memorandum of law.   

 
On August 18, 2014, Indian River County filed an unopposed motion to set filing dates 

for responses to the Petition and for the County to file a single response to those filings.  The 
County requested that an order granting its motion be issued as soon as possible in order to 
remove any confusion as to proper filing times.  On August 19, 2014, the Prehearing Officer 
granted the motion2 and set August 22, 2014, as the due date for FMEA, FPL, and OUC to file 
their substantive responses to the Petition, and set August 29, 2014, as the due date for the 
County to file its single reply to all substantive responses, including Vero Beach’s motion to 
dismiss.  Also on August 19, 2014, the Prehearing Officer issued orders granting FMEA’s 
motion to appear as amicus curiae and to file a memorandum of law;3 TECO’s motion to appear 
amicus curiae and to file comments;4 Duke’s motion to appear as amicus curiae and to file a 
brief;5 FECA’s motion to appear as amicus curiae and to file a memorandum of law;6 OUC’s 
motion to intervene and to file supplemental pleadings;7 and FPL’s motion to intervene.8 

 
On August 22, 2014, FMEA filed its amicus curiae memorandum of law and motion to 

address the Commission, FPL filed its response to the Petition, and OUC filed its motion to 
dismiss the Petition.  On August 29, 2014, Indian River County filed its consolidated response 
and objections to the motions to dismiss and other substantive responses in opposition to the 
Petition for Declaratory Statement.  In addition, the County requested reconsideration of the 
portion of Prehearing Order No. PSC-14-0423-PCO-EM granting OUC’s motion to intervene.  
The County requested oral argument on its consolidated response and on its request for 
reconsideration.    
 

This recommendation addresses Indian River County’s Petition for Declaratory 
Statement.  Pursuant to Section 120.565(3), Florida Statutes (F.S.), a final order on a petition for 
declaratory statement must be issued within 90 days.  By letter filed on September 2, 2014, 
Indian River County waived the 90-day deadline until December 15, 2014, explaining that 
waiver would be appropriate in order for the County “to participate in good faith in the Chapter 

                                                 
2 Order No. PSC-14-0425-PCO-EM. 
3 Order No. PSC-14-0419-PCO-EM. 
4 Order No. PSC-14-0420-PCO-EM. 
5 Order No. PSC-14-0421-PCO-EM. 
6 Order No. PSC-14-0422-PCO-EM.    
7 Order No. PSC-14-0423-PCO-EM.  
8 Order No. PSC-14-0424-PCO-EM. 
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164 conflict resolution process currently underway involving the Town of Indian River Shores, 
the City of Vero Beach, and Indian River County.”9  The November 3, 2014 staff 
recommendation was deferred at the County’s request from the November 25, 2014 Agenda 
Conference.  By letter dated December 10, 2014, the County waived the 90-day deadline until 
February 23, 2015. The Commission has jurisdiction pursuant to Section 120.565 and Chapter 
366, F.S.  
 

                                                 
9 This resolution process is being held as part of the pending Circuit Court case, Town of Indian River Shores v. City 
of Vero Beach, Case No. 312014 CA 000748 (Fla. 19th Cir. in and for Indian River County, Complaint filed July 18, 
2014) (Attachment A hereto). 

REVISED 01/22/15 
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Discussion of Issues 

Issue 1:  Should the Commission grant Indian River County’s request for oral argument on its 
request for reconsideration of Prehearing Order No. PSC-14-0423-PCO-EM granting Orlando 
Utilities Commission’s motion to intervene? 

Recommendation:  No.  The Commission should deny Indian River County’s request for oral 
argument because oral argument will not aid the Commission in understanding and evaluating 
the issues to be decided.  (Cowdery)   

Staff Analysis:  Pursuant to Rule 25-22.0022(3), F.A.C., the Commission has sole discretion to 
grant or deny requests for oral argument.  Requests for oral argument are to be filed by separate 
pleading and are to state with specificity how the oral argument will aid the Commissioners in 
understanding and evaluating the issues to be decided.  
 
 On August 29, 2014, Indian River County filed a request for oral argument on its request 
for reconsideration of the Prehearing Order granting Orlando Utilities Commission’s motion to 
intervene, asking that the Commission grant Indian River County and OUC oral argument of five 
minutes each.  OUC did not file a response to either request. 
 

 Indian River County’s request for oral argument on its request for reconsideration of 
Prehearing Order No. PSC-14-0423-PCO-EM does not provide any reason why oral argument 
would aid the Commissioners in understanding and evaluating the issues raised.  Rather, Indian 
River County restates argument from its request for reconsideration that Order No. PSC-14-
0423-PCO-EM was incorrectly issued prior to the expiration of the 7 day response period 
authorized by Rules 28-106.205(1)10 and 28-105.0027(3), F.A.C.  Staff believes that Indian 
River County’s request for reconsideration fully sets out Indian River County’s argument in this 
regard and that oral argument would not aid the Commissioners in understanding and evaluating 
the issues to be decided.  Thus, staff recommends that the Commission should deny Indian River 
County’s request for oral argument on its request for reconsideration of Order No. PSC-14-0423-
PCO-EM.  However, if the Commission decides to grant the request for oral argument, staff 
recommends that the Commission grant Indian River County and OUC oral argument of five 
minutes each.   

 

 

   
 

 

 

                                                 
10 Staff notes that because this is a declaratory statement proceeding, Rule 28-105.0027, F.A.C., is the applicable 
intervention rule, as opposed to Rule 28-106.205(1), F.A.C., which applies to hearings involving disputed issues of 
material fact.   
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Issue 2:  Should the Commission grant Indian River County’s request for reconsideration of 
Order No. PSC-14-0423-PCO-EM granting Orlando Utilities Commission’s motion to intervene? 

Recommendation: No.  The Commission should deny Indian River County’s request for 
reconsideration of Order No. PSC-14-0423-PCO-EM granting Orlando Utilities Commission’s 
motion to intervene. (Cowdery) 

Staff Analysis:  Indian River County timely filed a request for reconsideration.  The standard of 
review for a motion for reconsideration is whether the motion identifies a point of fact or law 
which was overlooked or which the Commission failed to consider in rendering its order.  
Diamond Cab Co. v. King, 146 So. 2d 889, 891 (Fla. 1962).  In a motion for reconsideration, it is 
not appropriate to reargue matters that have already been considered.  Id.  The alleged 
overlooked fact or law must be such that if it was considered, the Commission would reach a 
different decision than the decision in the order.  See Order No. PSC-14-0261-FOF-EI, Order 
Denying Motions for Reconsideration, issued May 23, 2014, in Docket No. 130223-EI, In re:  
Petition for approval of optional non-standard meter rider, by FPL. It is not necessary to respond 
to every argument and fact raised in the motion for reconsideration because “[a]n opinion should 
never be prepared merely to refute the arguments advanced by the unsuccessful litigant.”  See  
Id. at p. 7. 

Indian River County’s Argument 
 

Indian River County asserts that the Commission should reconsider the order granting 
OUC’s motion to intervene because the order was issued five days after OUC filed its motion to 
intervene, and the County was planning on filing its objection to OUC’s motion to intervene 
pursuant to Rule 28-105.0027(3), F.A.C., that allows parties seven days to file a response in 
opposition to a motion to intervene.  Indian River County states that the Commission should treat 
its request for reconsideration as if it were an original response to OUC’s motion to intervene, 
and not as a motion for reconsideration of the order granting intervention.   

 
Indian River County states that OUC’s motion to intervene does not demonstrate how 

OUC’s substantial interest will be affected by the disposition of the Petition for Declaratory 
Statement because it does not meet either of the two requirements of Agrico Chem. Co. v. Dep’t 
of Env. Regulation, 406 So. 2d 478 (Fla. 2d DCA 1981), rev. denied, 415 So. 2d 1359 (Fla. 
1982) and 415 So. 2d 1361 (Fla. 1982).   The County alleges that OUC’s motion to intervene 
does not state what OUC’s injuries would be if the Commission granted the declaratory 
statement.  The County rejects OUC’s argument that the Commission’s decision on the Petition 
will materially impact the enforceability of OUC’s contracts with Vero Beach and directly affect 
OUC’s substantial interests, and states that the fact that OUC may have a business relationship 
with Vero Beach does not demonstrate injury.  The County argues that the mere reference to 
OUC in Question k of its Petition11 does not by itself convey standing, and that Question k does 
not seek to limit the contractual obligations between Vero Beach and OUC.  Further, the County 

                                                 
11 Question k states:  “Once the Franchise expires, and customers in the Franchise Area are being served by a 
successor electric service provider, does the Board have any legal obligations to [Vero Beach] or any third parties 
for any [Vero Beach] contracts for power generation capacity, electricity supply, or such other matters relating to 
electric service within the Franchise Area?”  
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states that this proceeding is not designed to protect Vero Beach’s future performance under its 
contracts with OUC or OUC’s interest in its territorial agreements.  Indian River County states 
that if OUC is complaining that its nonrenewal of its 1987 franchise agreement with Vero Beach 
(Franchise Agreement) could threaten OUC’s contracts with Vero Beach, then that is a failure of 
OUC to conduct its due diligence regarding the term of the Franchise Agreement, which is a risk 
and a problem OUC created and that cannot be solved in this docket.  The County states that it 
has no objection to allowing OUC to participate as amicus curiae and to treat its response to the 
Declaratory Statement Petition as an amicus brief.   

 
Staff’s Recommendation 

 
On August 14, 2014, the seven respondents/ amici curiae timely filed motions in response 

to the Petition for Declaratory Statement, which included motions to intervene or to appear as 
amicus curiae.  Indian River County’s response in opposition to OUC’s motion to intervene and 
its response to Vero Beach’s motion to dismiss were due by August 21, 2014.12  On August 18, 
the County filed a motion to set filing dates in which it asked for an order setting August 22, 
2014, as the deadline for intervenors and amici curiae to file responses to the Petition for 
Declaratory Statement and setting August 29 as the deadline for the County to file a single 
response to all substantive filings, including its response to Vero Beach’s motion to dismiss.   

 
Indian River County’s motion to set filing dates specifically states that OUC filed a 

motion to intervene.  However, the County did not state that it objected to OUC’s motion to 
intervene or ask to include a response in opposition to OUC’s motion to intervene in its single 
response to be filed August 29, 2014.  In direct recognition of Indian River County’s request to 
issue the order as “as soon as possible in order to remove any confusion as to the proper time to 
file,” the Prehearing Officer on August 19, 2014, granted the motion to set filing dates and the 
motions to intervene or participate as amicus curiae.  If at the time the County filed its motion to 
set filing dates it intended to file a response in opposition to OUC’s motion to intervene, it 
should have addressed that issue in its motion.  Contrary to the County’s argument, the OUC 
intervention order addressing all filing dates was not issued prematurely, but was issued in direct 
response to the County’s motion to set filing dates.  

 
Indian River County’s motion for reconsideration raises no points that were overlooked 

or not considered by the Prehearing Officer in granting OUC’s motion to intervene.  The only 
ground for reconsideration raised by the River County is its allegation that the Order granting 
OUC intervention was prematurely issued, which as explained above, is not the case.  The 
County does not meet the standard of review for a request for reconsideration and staff 
recommends that the Commission deny Indian River County’s request for reconsideration. 

 
Moreover, even if Indian River County’s reconsideration arguments are treated as a 

response in opposition to OUC’s motion to intervene, they do not raise any point of fact or law 
which would result in OUC’s motion to intervene being denied.  As alleged in OUC’s motion to 
intervene and as explained in Order No. PSC-14-0423-PCO-EM, disposition of the Petition for 

                                                 
12 Rule 28-105.0027(3), F.A.C., allows a party to file a response in opposition to a motion to intervene within seven 
days of service of the motion.   

REVISED 01/22/15 
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Declaratory Statement could directly affect OUC’s contracts with Vero Beach and other parties 
and OUC’s 20-year commitment to provide wholesale electric service to Vero Beach.  As 
discussed in the Order, OUC meets the Agrico standing requirements.  The Petition asks the 
Commission to declare that termination of the Franchise Agreement will “completely sever” 
Vero Beach’s right to serve the Franchise Area and is without any legal consequences to Indian 
River County as to OUC’s contracts with Vero Beach or third parties.  If the Commission were 
to issue the County’s requested declaration, the decision would directly and materially impact 
OUC’s contract rights.  Staff believes that such a direct impact warrants intervention in this 
docket.   
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Issue 3:  Should the Commission grant the motions to address the Commission and allow 
participation at the Agenda Conference on the issues raised in the Petition? 
 
Recommendation:  Yes, the motions to address the Commission should be granted, and all 
parties and amici curiae should be allowed to participate at the Agenda Conference on the issues 
raised in the Petition. Oral argument for Docket Nos. 140142-EM and 140244-EM should be 
heard together and the Commission should allow 15 minutes for each side. (Cowdery)   

Staff Analysis:  Vero Beach, Indian River County and Duke filed requests for oral argument, 
and TECO, FECA, and FMEA requested the opportunity to address the Commission.  In their 
motions, Vero Beach, Duke, TECO, FEMA, and the County state that their participation will 
assist the Commission in its deliberation of the issues raised in the Petition.  Duke alleges that 
Commission approval of Indian River County’s assertion that it has the authority to expel its 
electric service provider due to expiration of a franchise agreement could significantly impact the 
provision of electric service in Florida and eviscerate the Commission’s jurisdiction over 
territorial agreements in general.  TECO states that it has a significant interest as a Commission-
regulated, investor-owned public utility, in the legal issues raised by the Petition concerning the 
Commission’s jurisdiction in relation to an electric utility franchise agreement. TECO alleges 
that given this interest, its input may assist the Commission in disposing of the Petition.  Indian 
River County states that a full and fair exploration of the issues raised merits the opportunity for 
the County and others to present their positions to the Commission and to answer any questions 
the Commissioners may have.  Vero Beach and the County ask that oral argument of 30 minutes 
per side be allowed.   

 
Pursuant to Rule 25-22.0021(7), F.A.C., it is within the Commission’s discretion to grant 

the motions to address the Commission on the Petition in order to allow informal participation at 
the Agenda Conference.  If participation will assist the Commission in its deliberations, the 
Commission routinely considers the arguments of parties and amici curiae in declaratory 
statement proceedings.  E.g. Order No. PSC-14-0392-DS-PU, issued July 30, 2014, in Docket 
No. PSC-14-0392-DS-PU, In re:  Petition for declaratory statement regarding discovery by 
Office of Public Counsel; Order No. PSC-13-0652-DS-EQ, issued December 11, 2013, in 
Docket No. 130235-EQ, In re:  Petition for declaratory statement by Southeast Renewable Fuels, 
LLC; and Order No. PSC-08-0374-DS-TP, issued June 4, 2008, in Docket No. 080089-TP, In re:  
Petition for declaratory statement by Intrado Commc’ns, Inc. 

 
 Staff believes that participation at the Agenda Conference by the parties and amici curiae 

may aid the Commission in understanding and evaluating the issues to be decided, thereby 
facilitating the Commission’s deliberation of the issues raised in the Petition.  Therefore, staff 
recommends that the motions to address the Commission should be granted, and all parties and 
amici curiae should be allowed to participate at the Agenda Conference.  Staff recommends that 
oral argument for Docket Nos. 140142-EM and 140244-EM should be heard together and that 
the Commission should allow 15 minutes for each side. 

  

REVISED 01/22/15 
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Issue 4:  Should the Commission grant Indian River County’s Petition for Declaratory 
Statement? 

Recommendation:  No. The Commission should deny the Petition and decline to issue a 
declaratory statement because the Petition fails to meet the statutory requirements necessary to 
obtain a declaratory statement.  Accordingly, the Commission should deny the motions to 
dismiss filed by Vero Beach and OUC as moot.  The Commission should take administrative 
notice of the pending circuit court case, Town of Indian River Shores v. City of Vero Beach, 
Case No. 312014 CA 000748 (Fla. 19th Cir. in and for Indian River County, Complaint filed July 
18, 2014) and of Resolution 2014-069 of the Board of County Commissioners of Indian River 
County because of their relevance to the Commission’s determination of Question j of the 
Petition.  Consistent with Rule 28-105.003, F.A.C., the Commission should rely on the facts set 
forth in the Petition without taking a position on the validity of those facts.  Whether the 
Commission decides to issue or declines to issue a declaratory statement, in whole or in part, the 
Commission should deny Indian River County’s alternative request for relief.  (Cowdery) 
 
Staff Analysis:   

I. Threshold requirements for issuance of a declaratory statement 

Declaratory statements are governed by Section 120.565, F.S., and the Uniform Rules of 
Procedure in Chapter 28-105, F.A.C.  Section 120.565, F.S., states, in pertinent part, that: 

(1) Any substantially affected person may seek a declaratory statement regarding 
an agency's opinion as to the applicability of a statutory provision, or of any rule 
or order of the agency, as it applies to the petitioner's particular set of 
circumstances. 

(2) The petition seeking a declaratory statement shall state with particularity the 
petitioner's set of circumstances and shall specify the statutory provision, rule or 
order that the petitioner believes may apply to the set of circumstances. 

Rule 28-105.001, F.A.C., Purpose and Use of Declaratory Statement, provides that: 

[a] declaratory statement is a means for resolving a controversy or answering 
questions or doubts concerning the applicability of statutory provisions, rules, or 
orders over which the agency has authority.  A petition for declaratory statement 
may be used to resolve questions or doubts as to how the statutes, rules, or orders 
may apply to the petitioner’s particular circumstances.  A declaratory statement is 
not the appropriate means for determining the conduct of another person.13 

Rule 28-105.002, F.A.C., requires a petition for declaratory statement to include a 
description of how the statutory provisions or rule on which a declaratory statement is sought 
                                                 
13 Order No. PSC-08-0374-DS-TP, at p. 15, issued June 4, 2008, in Docket No. 080089-TP, In re:  Petition for 
declaratory statement regarding local exchange telecoms. network emergency 911 service, by Intrado Commc’ns 
Inc. (petition for declaratory statement denied, in part because it asks to determine the conduct of other entities in 
addition to petitioner’s own interests, which is prohibited by Rule 28-105.001, F.A.C.). 



Docket No. 140142-EM Issue 4 
Date: November 13, 2014 

 - 12 - 

may substantially affect the petitioner in the petitioner’s particular set of circumstances.  Since a 
declaratory statement procedure is intended to resolve controversies or answer questions of 
doubts concerning the applicability of statutes, rules, or orders, the validity of the statute, rule, or 
order is assumed.14 

A purpose of the declaratory statement procedure is to enable members of the public to 
definitively resolve ambiguities of law arising in the planning of their future affairs and to enable 
the public to secure definitive binding advice as to the applicability of agency-enforced law to a 
particular set of facts.15  The courts and the Commission have repeatedly stated that one of the 
benefits of a declaratory statement is to enable the petitioner to avoid costly administrative 
litigation by selecting a proper course of action in reliance on the agency’s statement.16  Further, 
“the reasoning employed by the agency in support of the declaratory statement may offer useful 
guidance to others who are likely to interact with the agency in similar circumstances.”17  The 
Commission has dismissed petitions for declaratory statement that fail to meet the threshold 
requirements of Section 120.565, F.S.18   

A petition for declaratory statement must demonstrate a present, ascertained state of facts 
or present controversy as to a state of facts and may not allege merely a hypothetical situation19 
or the possibility of a dispute in the future.20  Declaratory statements cannot be rendered when 
the petitioner provides only speculative allegations of circumstances that may someday occur 
and that might result in certain actions that might impact the petitioner or unspecified third 
parties.21   Because a declaratory statement is intended to address a petitioner’s particular factual 

                                                 
14 Retail Grocers Ass’n of Fla. Self Insurers Fund v. Dep’t of Labor & Employment Sec., Div. of Workers’ Comp., 
474 So. 2d 379, 382 (Fla. 1st DCA 1985)(citing to Waas, Initiating agency action:  petition for declaratory 
statement and rulemaking under the Florida Administrative Procedure Act,  55 Fl.a. Bar. J. 43 (1981)). 
15 Dep’t of Bus. and Prof’l Regulation, Div. of Pari-Mutual Wagering v. Inv. Corp. of Palm Beach, 747 So. 2d 374, 
382 (Fla. 1999)(quoting Patricia A. Dore, Access to Florida Administrative Proceedings, 13 Fla. St. U.L. Rev. 965, 
1052 (1986)). 
16 Id. at 384; Adventist Health Sys./Sunbelt, Inc. v. Agency for Health Care Admin., 955 So. 2d 1173, 1176 (Fla. 1st 
DCA 2007); Order No. PSC-02-1459-DS-EC, pp. 3-4, issued October 23, 2002, in Docket No. 020829-EC, In re: 
Petition for declaratory statement concerning urgent need for electrical substation in North Key Largo by Florida 
Keys Electric Coop. Ass’n Inc., pursuant to Section 366.04, Florida Statutes. 
17 Inv. Corp. of Palm Beach, 747 So. 2d at 385 (quoting Chiles v. Dep’t of State, Div. of Elections, 711 So. 2d 151, 
154-55 (Fla. 1st DCA 1998)). 
18 E.g. Order No. PSC-04-0063-FOF-EU, issued Jan. 22, 2004, in Docket No. 031017-EU, In re: Request for 
Declaratory Statement by Tampa Electric Company Regarding Territorial Dispute with City of Bartow in Polk 
County, (petition dismissed for lack of an actual, present and practical need, no live controversy, and assertions 
based on a state of facts which has not arisen); Order No. PSC-0210-FOF-EQ, issued February 15, 1995, in Docket 
No. 940771-EQ,  In re: Petition for determination that implementation of contractual pricing mechanism for energy 
payments to qualifying facilities complies with Rule 25-17.0832, F.A.C., by Florida Power Corp. (dismissing 
petition for declaratory statement asking for interpretation of contract term). 
19 See Santa Rosa County, v. Dep’t of Admin. Hearings, 661 So. 2d 1190, 1193 (Fla. 1995); Sutton v. Dep’t of 
Envtl. Prot., 654 So. 2d 1047, 1048-49 (Fla. 5th DCA 1995); Order No. PSC-01-1611-FOF-SU, p. 8, issued August 
3, 2001, in Docket No. 010704-SU, In re:  Petition for declaratory statement by St. Johns County (petition for 
declaratory statement denied for failure to demonstrate a present, ascertained or ascertainable state of facts or a 
present controversy as to a state of facts that are not merely a hypothetical situation). 
20 Okaloosa Island Leaseholders Ass’n, Inc. v. Okaloosa Island Auth., 308 So. 2d 120, 122 (Fla. 1st DCA 1975). 
21 Intrado, at  21. 
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circumstances, an agency does not have authority in a declaratory statement proceeding to give a 
general legal advisory opinion or to announce general policy of far-reaching applicability. 22 

A declaratory statement is not appropriate where the alleged doubt or uncertainty is not 
about statutory provisions, rules, or orders and where the statement will not resolve the alleged 
controversy.23  Further, where issues raised in a petition for declaratory statement are pending in 
circuit court litigation, it would be an abuse of the agency’s authority to permit the use of the 
declaratory statement process as a means for the petitioner to attempt to obtain administrative 
preemption over legal issues properly pending in court and involving the same parties.24   

The agency may rely on the statements of fact set out in the petition without taking any 
position with regard to the validity of the facts.25  In ruling on a petition for declaratory 
statement, an agency may decide to issue a declaratory statement and answer the question or 
deny the petition and decline to answer the question.26   

II. Statutory Provisions, Rules and Orders to be Applied to the Facts 

A. Statutory Provisions  
 

The Petition states that the statutory provisions that are relevant and applicable to the 
requested declaratory statement, and that support the issuance of the requested declaratory 
statement are as listed below.  The County alleges that it needs to understand the applicability of 
Chapter 366 and the Commission’s rules and orders to the facts and issues presented in the 
Petition so that the County will be able to properly plan, prepare, and designate a successor 
electric service provider in the Franchise Area and to undertake such other actions as may be 
necessary under its power and authority to ensure the availability of safe, reliable, and cost 
effective electric service in the Franchise Area after the Franchise expires. 
 
                                                 
22 Inv. Corp. of Palm Beach, 747 So. 2d at 385; Askew v. Ocala, 348 So. 2d 308, 310 (Fla. 1977) (declaratory relief 
properly denied where petitioners sought judicial advice different than an Attorney General’s advisory opinion, 
where there was no present dispute, only a desire by public officials to take certain action in the future and ward off 
possible consequences); Lennar Homes, Inc. v. Dep’t of Bus. & Prof’l Regulation, Div. of Fla. Land Sales, Condos. 
& Mobile Homes, 888 So. 2d 50, 51 (Fla. 1st DCA 2004)(reversing the agency’s declaratory statement which 
announced a general policy of far-reaching applicability); Fla. Dep’t of Ins. v.. Gaur. Trust Life Ins. Co., 812 So. 2d 
459, 460-61 (Fla. 1st DCA 2002) (Court held declaratory relief not available to render what amounts to an advisory 
opinion upon a showing of the mere possibility of legal injury based on hypothetical facts which have not arisen). 
23 Order No. PSC-02-1459-DS-EC, pp. 7-9, issued October 23, 2002, in Docket No. 020829-EC, In re: Petition for 
declaratory statement concerning urgent need for electrical substation in North Key Largo by Florida Keys Electric 
Coop. Ass’n Inc., pursuant to Section 366.04, Florida Statutes. 
24 Padilla v. Liberty Mut. Ins. Co., 832 So. 2d 916, 919 (Fla. 1st DCA 2002); Suntide Condo..Ass’n, Inc. v. Div. of 
Fla. Land Sales, Condos.. and Mobile Homes, 504 So. 2d 1343, 1345 (Fla. 1st DCA 1987); In re: Petition for 
declaratory statement by Florida Keys Electric Coop. Ass’n, Inc., at pp. 4-6 (noting that even though the legal issue 
before DOAH was different than the issue presented in the Petition, the subject matter was the same, and therefore 
not properly decided by the Commission); See also ExxonMobile Oil Corp. v. Dep’t of Agric. & Consumer Servs., 
50 So. 3d 755 (Fla. 1st DCA 2010)(stating that an administrative agency must decline to provide a declaratory 
statement when the statement would address issues currently pending in a judicial proceeding); Intrado, at 15. 
25 Rule 28-105.003, F.A.C.      
26 Subsection 120.565(3), Florida Statutes, and Rule 28-105.003, F.A.C. 
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Section 366.02, F.S., gives the following definitions of “public utility” and “electric 
utility”: 
 

(1) “Public utility” means every person, corporation, partnership, 
association, or other legal entity and their lessees, trustees, or receivers supplying 
electricity or gas (natural, manufactured, or similar gaseous substance) to or for 
the public within this state; but the term “public utility” does not include either a 
cooperative now or hereafter organized and existing under the Rural Electric 
Cooperative Law of the state; a municipality or any agency thereof; …. 

 
(2) “Electric Utility” means any municipal electric utility, investor-owned 
electric utility, or rural electric cooperative which owns, maintains, or operates 
an electric generation, transmission, or distribution system within the state. 

 
The Petition identifies Section 366.04(1), F.S., and Sections 366.04(2)(c)-(e) and 

366.05(7) and (8), F.S., of the Grid Bill, as supporting the request for declaratory statement.27 
Subsections (1) and (2)(c)-(e) of Section 366.04, F.S., state as follows: 
 

(1) In addition to its existing functions, the commission shall have 
jurisdiction to regulate and supervise each public utility with respect to its rates 
and service; assumption by it of liabilities or obligations as guarantor, endorser, 
or surety; and the issuance and sale of its securities. . . .   The jurisdiction 
conferred upon the commission shall be exclusive and superior to that of all other 
boards, agencies, political subdivisions, municipalities, towns, villages, or 
counties, and, in case of conflict therewith, all lawful acts, orders, rules, and 
regulations of the commission shall in each instance prevail. 
 
(2) In the exercise of its jurisdiction, the Commission shall have power over 
electric utilities for the following purposes: 

. . .  
(c) To require electric power conservation and reliability within a 
coordinated grid, for operational as well as emergency purposes. 
  
(d) To approve territorial agreements between and among rural 
electric cooperatives, municipal electric utilities, and other electric utilities 
under its jurisdiction.  However, nothing in this chapter shall be 
construed to alter existing territorial agreements as between the parties to 
such agreements. 
 
(e) To resolve, upon petition of a utility or on its own motion, any 

                                                 
27 Staff notes that the Grid Bill codified the Commission’s authority to approve and review territorial agreements 
involving investor-owned utilities and expressly granted the Commission jurisdiction over rural electric cooperatives 
and municipal electric utilities for approving territorial agreements and resolving territorial disputes.  See Richard C. 
Bellak and Martha Carter Brown, Drawing the Lines:  Statewide Territorial Boundaries for Public Utilities in 
Florida, 19 Fla. St. L. Rev. 407, 413 (1991). 
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territorial dispute involving service areas between and among rural 
electric cooperatives, municipal electric utilities, and other electric utilities 
under its jurisdiction. In resolving territorial disputes, the commission may 
consider, but not be limited to consideration of, the ability of the utilities 
to expand services within their own capabilities and the nature of the 
area involved, including population, the degree of urbanization of the 
area, its proximity to other urban areas, and the present and reasonably 
foreseeable future requirements of the area for other utility services. 

 
            The Petition also identifies Section 366.05(7) and (8), F.S., of the Grid Bill as 
supporting the request for declaratory statement.  Those subsections state:  
      

(7) The [C]ommission shall have the power to require reports from all 
electric utilities to assure the development of adequate and reliable energy grids. 
 
(8) If the [C]ommission determines that there is probable cause to believe 
that inadequacies exist with respect to the energy grids developed by the electric 
utility industry, including inadequacies in fuel diversity or fuel supply 
reliability, it shall have the power, after  proceedings as  provided by law,  and  
after  a finding that mutual benefits will accrue to the electric utilities involved, 
to require installation or repair of necessary facilities, including generating plants 
and transmission facilities, with the costs to be distributed in proportion to the 
benefits received, and to take all necessary steps to ensure compliance.  The   
electric utilities involved in any action taken or orders issued pursuant to this 
subsection shall have full power and authority, notwithstanding any general or 
special laws to the contrary, to jointly plan, finance, build, operate, or lease 
generating and transmission facilities and shall be further authorized to exercise 
the powers granted to corporations in chapter 361. This subsection shall not 
supersede or control any provision of the Florida Electrical Power Plant Siting 
Act, ss. 403.501-403.518. 
 
The Petition identifies Section 366.04(7)(a)-(e), F.S., as supporting the requested 

declaratory statement.  These provisions, which relate to requirements for affected municipal 
electric utilities to conduct a referendum election, state as follows: 

 
(a) As used in this subsection, the term “affected municipal electric 
utility” means a municipality that operates an electric utility that: 

 
1.  Serves two cities in the same county; 
2.  Is located in a noncharter county; 
3.  Has between 30,000 and 35,000 retail electric 
customers as of  September 30, 2007; and 
4.  Does not have a service territory that extends beyond 
its home county as of September 30, 2007. 
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(b) Each affected municipal electric utility shall conduct a referendum 
election of all of its retail electric customers, with each named retail 
electric customer having one vote, concurrent with the next regularly 
scheduled general election following the effective date of this act. 
 
(c) The ballot for the referendum election required under paragraph 
(b) shall contain the following question: “Should a separate electric utility 
authority be created to operate the business of the electric utility in the 
affected municipal electric utility?” The statement shall be followed by 
the word “yes” and the word “no.” 
 
(d) The provisions of the Election Code relating to notice and conduct 
of the election shall be followed to the extent practicable. Costs of the 
referendum election shall be borne by the affected municipal electric 
utility. 
 
(e)      If a majority of the affected municipal electric utility’s retail electric 
customers vote in favor of creating a separate electric utility authority, the 
affected municipal electric utility shall, no later than January 15, 2009, 
provide to each member of the Legislature whose district includes any 
portion of the electric service territory of the affected municipal electric 
utility a proposed charter that transfers operations of its electric, water, 
and sewer utility businesses to a duly-created authority, the governing 
board of which shall proportionally represent the number of county and 
city ratepayers of the electric utility.   

 
Staff notes that paragraph (e) was repealed as of July 1, 2014, by  s. 66, ch. 2014-17. 
 

B. Rules  
 

The Petition states that Rules 25-6.0439(1) and (2), and 25-6.0441(1), F.A.C., are 
relevant, applicable, and support the issuance of the requested declaratory statement.  In defining 
“territorial agreement” and “territorial dispute,” Rule 25-6.0439, F.A.C., states as follows: 

 
For the purpose of Rules 25-6.0440, 25-6.0441 and 25-6.0442, F.A.C., the 
following terms shall have the following meaning: 
 
(1) “Territorial agreement” means a written agreement between two  or  more 
electric utilities which identifies the  geographical areas to be served by each 
electric utility party to the agreement, the terms and conditions pertaining to 
implementation of the agreement, and any other terms and conditions pertinent to 
the agreement; 
 
(2) “Territorial dispute” means a disagreement as to which utility has the right 
and the obligation to serve a particular geographical area. 
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Rule 25-6.0441, F.A.C., states the circumstances under which a territorial dispute may be 
initiated, as follows: 

 
(1) A territorial dispute proceeding may be initiated by a petition from an 
electric utility requesting the Commission to resolve the dispute. Additionally the 
Commission may, on its own motion, identify the existence of a dispute and 
order the affected parties to participate in a proceeding to resolve it. . . . 
 
C. The Territorial Orders  

 
The Petition states that the Commission orders approving the electric service areas and 

territorial boundaries between Vero Beach and FPL (Territorial Orders) are relevant, applicable, 
and support the issuance of the requested declaratory statement, as follows:   
 

Order No. 5520, issued August 29, 1972, in Docket No. 72045-EU,  In re:   Application 
of Florida Power and Light Company for approval of a territorial agreement with the City of 
Vero Beach.  The Petition states that on November 1, 1971, Vero Beach and FPL executed 
their first “Territorial Agreement and Contract for Interchange Service,” and that in Order 5520, 
the Commission found “that the approval of this agreement should better enable the two 
utilities to provide the best possible utility services to the general public at a less cost as the 
result of the removal of duplicate facilities.”   

 
Order No. 6010, “Order Approving Modification of Territorial Agreement,” issued 

January 18, 1974, in Docket No. 73605-EU, In re:   Application of Florida Power & Light 
Company for approval of a modification of territorial agreement and contract for interchange 
service with the City of Vero Beach, Florida.  The Petition states that this amendment to the 
1971 agreement was made in recognition of growth in development and population expansion 
in the County, Vero Beach and FPL.   
 
            Order No. 10382, “Notice of Intent to Approve Territorial Agreement,” issued 
November 3, 1981, and Order No. 11580, “Consummating Order Approving Territorial 
Agreement,” issued February 2, 1983, in Docket No. 800596-EU, In  re:    Application of FPL 
and  the City of Vero Beach for  approval  of  an agreement relative to service areas.  The 
Petition states that on June 11, 1980, FPL and Vero Beach executed and a “Territorial 
Boundary Agreement” that had the effect of transferring approximately 146 accounts and 
associated facilities from Vero Beach to FPL and 22 accounts and associated facilities from 
FPL to Vero Beach.  Indian River County states that the Franchise Agreement provides that the 
unincorporated areas of the County subject to the Franchise Agreement are as defined by the 
Service Territory Agreement between Vero Beach and FPL that was approved by Order No. 
11530. 
 

Order No. 18834, “Notice of Proposed Agency Action, Order Approving Amendment to 
Territorial Agreement Between Florida Power & Light Company and the City of Vero Beach,” 
issued February 9, 1988, in Docket No. 871090-EU,  In re:  Petition of Florida Power & Light 
Company and the City of Vero Beach for Approval of Amendment of a Territorial 
Agreement.  The Petition states that on September 18, 1987, Vero Beach and FPL executed an 
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“Amendment to Territorial Boundary Agreement” that addressed electric service by Vero 
Beach to a new subdivision, which at that time had no customers.  

 
III. Indian River County’s Petition for Declaratory Statement 

A. Facts Alleged in the Petition  
 

Indian River County states that it does not operate under a county charter and that it has 
such power of self-government as is provided by general or special law, citing to Florida 
Constitution Article VIII § 1(f)-(g), and Sections 125.01 and 125.42, F.S.   

 
 The Petition alleges that in 1987, Indian River County, by Resolution, granted, and Vero 
Beach accepted, an exclusive electric service Franchise Agreement for certain unincorporated 
geographic areas of the County (Franchise Area).  The Petition alleges that the Franchise 
Agreement grants Vero Beach (1) the exclusive right to supply electric service to certain parts of 
the unincorporated areas of the County, and (2) the right to utilize the streets, bridges, alleys, 
easements, and public places for the placement of its facilities for a period of 30 years.  Pursuant 
to the Franchise Agreement, Vero Beach has erected poles, fixtures, conduits, wires, meters, 
cables, and other such electric transmission and distribution facilities for the purpose of 
supplying electricity within the Franchise (Electric Facilities).  The County alleges that it is not 
going to renew the Franchise Agreement when it expires on March 4, 2017.   
 

The Petition states that as a Vero Beach electric customer and as the elected 
representative of all Indian River County citizens, the County is especially mindful of its role in 
ensuring that its citizens in the Franchise Area have access to high quality, cost-effective 
electric service:  The health, safety, and welfare of the County’s citizens depend upon this 
indispensable service, and reliable and affordable electricity is vital to the economic 
development and well-being of the entire County.  The Petition states that in light of the 
Franchise Agreement termination, it is the County’s duty and intent to make those necessary 
arrangements as will ensure the seamless and uninterrupted provision of high quality, reliable, 
electric service to customers within the Franchise Area.   

 
Indian River County alleges that Vero Beach’s electric service within the Franchise 

Area has become increasingly more contentious and controversial.  The Petition alleges that the 
customers in the Franchise Area have no voice in the utility’s operation and management and 
no redress to any governmental authority because they reside outside the city limits and have 
no vote in city elections.  The Petition further states that most municipal utility actions are 
outside the authority of the Public Service Commission, so the utility customers have no 
regulatory recourse regarding their electric service provider.   

 
Indian River County states that Vero Beach has refused to comply with the 

requirements of Section 366.04(7), F.S., by failing to conduct an election or to otherwise 
create an electric utility authority that would include representation of non-city customers.  The 
Petition alleges that there is substantial subsidization of Vero Beach’s general government 
operating budget from non-city Franchise Area customers who receive no city services.  The 
Petition states that a Vero Beach residential customer can pay approximately a third more for 
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electricity than an FPL customer living across the street.   
 
The Petition alleges that in 2013, Vero Beach and FPL agreed to the sale of Vero 

Beach’s electric utility system to FPL, which contemplates FPL serving the Franchise Area and 
the territories within Vero Beach and the Town of Indian Shores.  The County states that it 
supports this sale and is prepared to negotiate the necessary franchise agreement and any other 
required documentation within Indian River County’s authority that would enable FPL to serve 
customers within the Franchise Area.  At this time, that sale is still pending with several 
outstanding issues, and there have been some reports suggesting that the transfer may not be 
completed.   The Petition states that if the proposed transfer from Vero Beach to FPL occurs, the 
questions asked in the Petition will be unnecessary and Indian River County shall take all actions 
necessary to facilitate the seamless and uninterrupted transfer of customers to FPL. 

 
B. Description of How the Statutory Provisions, Orders, or Rules Identified May 

Substantially Affect Indian River County in its Particular Set of Circumstances. 
 

 The Petition states that it is requesting a declaration from the Commission “regarding the 
effect of the expiration of the Franchise on a number of critical matters affecting the substantial 
interest of the Board,” as to its rights, duties, and responsibilities on its own behalf and on behalf 
of its citizens in the Franchise Area, for the following reasons: 
 

• In order to properly assess the impact of the Franchise Agreement expiration on “its 
particular circumstances as a [Vero Beach] electric customer and as the sole authority 
to grant a franchise to a successor electric supplier.”   
 

• To obtain a declaration on “the Board’s responsibilities regarding the electric 
reliability and electric grid within the County in view of the Franchise termination.”  

 
• “[T]o comprehensively understand its role and the associated legal rights, duties, and 

responsibilities with respect to the provisioning of electric service within the 
Franchise Area and the potential issues that may be associated with granting a 
franchise to a successor provider.”   

 
• To understand what jurisdiction Section 366.04(7), F.S., gives to the Commission and 

what consequences Vero Beach’s alleged failure to comply with the statute has on 
Indian River County as a customer, Vero Beach’s “present supplying of electricity,” 
the effect of the Franchise Agreement expiration, and Indian River County’s planning 
for a successor electric service provider in the Franchise Area. 

 
The Petition maintains that Indian River County has an actual need to understand the 
applicability of Chapter 366 and the Commission’s rules and orders to the facts and issues 
presented so that the County will be able to properly plan, prepare, and designate a successor 
electric service provider in the Franchise Area and take such other actions necessary to ensure 
the availability of safe, reliable, and cost effective electric service in the Franchise Area after the 
Franchise expires.   
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C. Legal Argument  
 
Indian River County argues that before the Franchise Agreement was executed in 1987, 

any electric service provided by Vero Beach within the unincorporated areas of the County was 
ancillary to Vero Beach’s service within its city limits and was subject to general law and 
common law principles regarding its occupation of public property within the unincorporated 
areas of the County.  The Petition alleges that the Franchise Agreement for electric service 
outside Vero Beach’s city limits significantly and materially changed the relationship between 
the parties and that the Franchise Agreement, as a contract, established and controls the rights, 
duties, and responsibilities of Vero Beach with respect to its electric service within the 
unincorporated areas of the County and any contracts relating to that service.     

 
The County argues that even though the Commission has specific jurisdiction to approve 

territorial agreements that determine the service areas of each utility, Vero Beach’s fundamental 
legal authority to provide electric service within the unincorporated areas of the County is 
expressly granted by the Franchise Agreement.  The County alleges that once the Franchise 
Agreement expires in 2017, Vero Beach will not have any right to construct, maintain, and 
operate its electric system on the easements and other public places described in the Franchise 
Agreement.  The County alleges that without this authority, Vero Beach will be required to 
remove its Electric Facilities unless it can negotiate a transfer to the successor electric service 
provider.  Further, the Petition alleges that Vero Beach would have no legal authority to use its 
Electric Facilities to deliver and provide electric service to customers in the Franchise Area in the 
unincorporated areas of the County.  The County states that once Vero Beach’s Franchise 
Agreement expires and it has no legal right to serve the Franchise Area, there are no legal 
consequences to Indian River County or the Franchise Area customers for any contracts Vero 
Beach may have, including the municipal utility contracts with OUC and Florida Municipal 
Power Agency, and that these contracts do not provide Vero Beach with any authority to 
continue service in the Franchise Area after the Franchise expires. 

 
Indian River County states that after the Franchise Agreement expires, the territorial 

agreements and boundaries between Vero Beach and FPL become invalid with respect to the 
Franchise Area, and the Territorial Orders approved by the Commission are “called into 
question.”  The Petition states that after the Franchise Agreement expires, the Commission will 
not have any authority under Chapter 366, F.S., to designate Vero Beach the electric service 
provider within the Franchise Area.  The County states that the Commission’s authority under 
Section 366.05, F.S., to authorize certain improvements as to plant and equipment of any public 
utility remains subject to the utility’s lawful right to occupy streets, rights-of-way, easements, 
and other property, both public and private.     
 

The Petition states that after the Franchise Agreement expires, there would be no 
limitation on the County’s authority to acquire Vero Beach’s Electric Facilities and resell 
service, or to grant a franchise to FPL or any other successor electric provider within the 
Franchise Area. Indian River County points out that it possesses those powers of self-
government as is provided by general or special law and those powers include municipality 
powers which include providing electric service.  The County argues that to the extent it would 
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offer electric service within the Franchise Area, it would be a municipal electric utility pursuant 
to its municipal powers, and thus an electric utility within the scope of Section 366.02(2), F.S., 
and not a public utility under Section 366.02(1), F.S.  The County states that by planning and 
preparing for a successor electric service provider, including the grant of a new franchise, the 
County is properly addressing electric reliability and grid coordination issues within its authority.  

D.  Indian River County’s Alternative Request for Relief 

The County asks that in the alternative, or to the extent necessary, the Commission 
should initiate such proceedings as are within the Commission’s jurisdiction to address the 
territorial agreements, service boundaries, and electric grid reliability responsibilities so as to 
ensure the continued and uninterrupted supply of electric service throughout the County. 

IV. Intervenor and Amici Curiae Responses to the Petition for Declaratory Statement 

A.  Statement of Facts 

Vero Beach states that it accepts Indian River County’s alleged facts as true but, because 
it believes that many pertinent facts have been omitted, Vero Beach includes what it states is a 
more complete exposition of the relevant history.  TECO takes no position on the statement of 
facts.  OUC cites additional facts concerning its authority and jurisdiction and its contractual 
relationship with Vero Beach.  FECA’s Memorandum of Law introduces additional facts 
concerning the Grid Bill.  FMEA introduces additional facts concerning the historical 
background of electric industry regulation and the Commission’s authority.  FPL raises certain 
additional facts related to the pending sale of Vero Beach’s utility to FPL. 

B. Motions to Dismiss the Petition  

Vero Beach and OUC each filed a motion to dismiss the Petition for Declaratory 
Statement.  TECO, Duke and OUC support Vero Beach’s motion to dismiss.  FPL states that the 
Petition should be dismissed or denied to the extent the declarations it seeks run counter to the 
Commission’s exclusive jurisdiction over the Florida grid and territorial matters.  FMEA 
supports Vero Beach’s motion to dismiss on Questions a-c and j-l (See listing of Questions a–n 
on pages 1-3 herein).  FECA concludes that the declaratory relief sought by Indian River County 
cannot be granted and the Petition should be dismissed.  The grounds alleged for dismissal are as 
follows: 

1. The Petition is based on hypothetical and speculative facts and there is no present 
controversy or need for the declaratory statement 

Vero Beach argues that a party seeking a declaratory statement must show that there is an 
actual present and practical need for the requested declaratory statement and that the declaration 
addresses a present controversy.  Vero Beach states that a declaratory statement should not be 
issued if it amounts to an advisory opinion based on a hypothetical state of facts which have not 
arisen and are only contingent, uncertain, rest in the future, and form the basis of merely the 
possibility of legal injury.   
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Vero Beach maintains that the Petition should be dismissed because there is no present 
need for the requested declaratory statement because Indian River County concedes that Vero 
Beach plans to sell its entire electric system to FPL, the County supports the sale, and it is only 
unidentified, speculative reports suggesting that the sale will not be completed that allegedly give 
rise to the need for the declaratory statement.  Further, Vero Beach alleges that the County has 
stated that it is prepared to grant an extension of the Franchise Agreement to Vero Beach to 
facilitate continued service during the hypothesized transition period, and the expiration of the 
Franchise Agreement will not occur for more than two and half years, if ever.  

Vero Beach argues that Petition’s legal assumption that the Commission’s Territorial 
Orders will no longer be valid after the Franchise Agreement expires is contrary to Section 
120.565, F.S. Vero Beach states that Questions a-i and k-m are similarly based on circumstances 
that have not occurred or that are purely hypothetical and speculative.   

2. The Petition improperly seeks to determine the conduct of Vero Beach and other third 
parties 

Vero Beach states that Rule 28-105.001, F.A.C., provides that a declaratory statement is 
not the appropriate means for determining the conduct of another person. Vero Beach argues that 
the Petition should be dismissed because it is improperly asking for declarations from the 
Commission that will clearly and unavoidably determine the conduct and substantial interests of 
Vero Beach and will significantly and primarily affect the conduct of Vero Beach and FPL.  
Vero Beach states that eleven of the fourteen requested declaratory statements specifically 
reference Vero Beach by name and will directly or indirectly determine Vero Beach’s conduct.  
Vero Beach points out as an example that Question d asks the Commission to issue a declaratory 
statement concerning Commission-approved territorial agreements to which Indian River County 
is not even a party, Question k asks the Commission to issue a declaration concerning legal 
obligations to unknown “third parties,” and several questions appear to seek to determine FPL’s 
conduct.  

 
3. The Petition improperly questions the validity of the Territorial Orders  

Vero Beach asks the Commission to dismiss the Petition as a collateral attack on the 
Commission’s Territorial Orders. Vero Beach points out that the Board asks in Question d 
whether the Territorial Orders are invalid, or assumes they are invalid, citing to Questions e and 
f.  Vero Beach states that this is contrary to the Section 120.565, F.S., requirements that a 
petitioner may only ask for a declaration as to the applicability of statutes, rules, and orders to 
the petitioner in its particular circumstances and that agency orders must be assumed to be valid.  
Vero Beach points out that territorial agreements approved by the Commission have the full legal 
effect of the Commission’s Territorial Orders because they are part of those Orders.   

 
4. This declaratory statement proceeding is not the appropriate vehicle for addressing 

territorial matters where there is no territorial dispute 
 
Vero Beach states that the County’s Petition asks the Commission to resolve hypothetical 

future territorial disputes between the County and Vero Beach (Question g), between Vero Beach 
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and FPL (Questions d-f and h), or between Vero Beach and other potential electric utilities 
(Questions f, h-j, m, and possibly n).  Vero Beach argues that the hypothetical disputes arise 
because the County is asking the Commission to declare that it can pick whatever utility it wants 
to serve in the unincorporated areas of the County where Vero Beach presently serves.  Vero 
Beach asks the Commission to dismiss the Petition because these results are contrary to Florida 
statutory and decisional law and are not an appropriate subject for a declaratory statement. 

 
Vero Beach argues that there is no territorial dispute to be addressed, which underscores 

the speculative and hypothetical nature of the County’s requests, as well as the impropriety of the 
County’s efforts to utilize the declaratory statement process to address what is, at most, a highly 
speculative future dispute. Vero Beach states that the Commission should reject the County’s 
attempt to circumvent the Commission’s territorial dispute procedure and associated evidentiary 
hearing and should accordingly dismiss the Petition. 

 
5. Indian River County improperly assumes as undisputed the threshold legal issues 

involving the County’s authority to provide electric service and the status of Vero 
Beach’s Electric Facilities which are in dispute and cannot be resolved in this 
proceeding 

Vero Beach argues that nothing in Section 120.565, F.S., authorizes a petition for 
declaratory statement to assume legal conclusions.  In the Petition, the County improperly 
assumes as true threshold legal issues concerning (1) the County’s basic authority to provide 
electric service and (2) the status of Vero Beach Electric Facilities located in County rights-of-
way if the Franchise Agreement expires or terminates.   

 
Vero Beach alleges that Questions a-c, e, and g incorrectly assume that the County is 

authorized to provide electric service.  Vero Beach argues that nothing in Sections 125.01(1)(k) 
and (q), Florida Statutes, makes reference to the provision of electrical services by a county, 
nothing in Chapter 125, F.S., specifically authorizes the County to provide electrical service, and 
no county in Florida provides such service.  Vero Beach maintains that this threshold legal issue 
involving the interpretation of provisions of Chapter 125, F.S., should be resolved in a circuit 
court, not assumed in this declaratory statement proceeding. 

 
Vero Beach alleges that the Petition incorrectly assumes that if the Franchise Agreement 

terminates, the County can require Vero Beach to remove its Electric Facilities from the 
County’s rights-of-way.  Vero Beach states that the resolution of this legal issue will involve the 
construction of the Franchise Agreement, the application of preemption doctrine, and the 
application of various real property principles including the rights of hold-over tenants, the 
interpretation of easements, the analysis of eminent domain law, and the analysis of potential 
prescriptive rights.  Vero Beach maintains that such complex real property issues should be 
resolved by a circuit court and cannot be assumed away in this declaratory statement proceeding.   
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6. Federal Power Act Implications 

 OUC states that the Questions c-e, h, and m, may implicate the Federal Power Act.28  
OUC explains that the Federal Power Act grants the Federal Energy Regulatory Commission 
(FERC) certain jurisdiction over the transmission of electric energy in interstate commerce and 
the sale of electric energy at wholesale interstate commerce and over municipal utilities 
concerning standards for the reliable operation of the bulk power supply system.  OUC argues 
that if Questions c-e, h, and m are answered in the affirmative, the decision would potentially 
apply to investor owned utilities and other utilities that own and operate electric distribution and 
transmission infrastructure subject to franchise agreements.  This would lead to the conclusion 
that an underlying landowner could seriously impact the integrity of the bulk power supply 
system simply by choosing to terminate the underlying franchise, easements, or rights-of-way 
that allow the transmission provider to locate and install the equipment to provide service, all 
without regard to Commission-approved territorial agreements, regulatory requirements or 
standards for grid operation.  OUC argues that such conclusions could lead to instability in the 
operation of the bulk power supply system and could invite FERC to try to expand its 
jurisdiction. OUC concludes that the far-reaching implications of the requested declarations 
make the academic exercise of the type requested in the Petition improper in an action for 
declaratory statement.  

7.  Request for Alternative Relief 

Vero Beach argues that the Commission should dismiss the County’s request for 
alternative relief because such a request is legally improper for a petition for declaratory 
statement.  Vero Beach argues that the County lacks standing to pursue its real interest of lower 
electric rates through a territorial proceeding, citing to Ameristeel v. Clark, 691 So. 2d 473, 478 
(Fla. 1997).  Vero Beach states that the County has not complied with the pleading requirements 
of Rule 28-106.201, F.A.C., particularly the requirements to identify disputed issues of material 
fact, to identify the rules and statutes that entitle it to relief, and to explain how the facts alleged 
relate to the rules and statutes.  

C. The Intervenors’ and Amici Curiae’s Responses in Opposition to the Petition 

Vero Beach argues that if the Commission does not grant its motion to dismiss, the 
Commission should deny the majority of the statements requested in Questions a – n or should 
issue declarations contrary to the answers requested by Indian River County.  OUC supports 
Vero Beach’s Response in Opposition to the Petition.  FMEA states that the issues raised are of 
great concern to its 34 municipally-owned electric utility members, and supports Vero Beach’s 
arguments as to certain positions and specific Questions, as explained below.  FMEA supports 
Vero Beach’s position on Questions a-c (concerning whether the County under certain 
circumstances might be a public utility or electric utility) and j-l (concerning, generally, 
application of 366.04(7), Indian River County’s liability regarding third party contracts, and the 
County’s responsibilities during a transmission period following expiration of the Franchise 
Agreement).  TECO, Duke, and FECA argue that the Petition should be dismissed or denied.  
                                                 
28 These Questions essentially address Indian River County taking possession of the Electric Facilities, voiding the 
territorial agreements, supplying electric service, and designating a successor provider. 
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The intervenors’ and amici curiae’s responses in opposition to the Petition, which address 
Questions a–m on the merits, are as follows: 

1. The Commission has exclusive and superior jurisdiction over Vero Beach’s service 
territory, and the Franchise Agreement has no effect on the Commission’s jurisdiction 
or Territorial Orders. 

 
Vero Beach argues that the Petition should be denied to the extent the County is 

requesting declarations that run counter to the Commission’s exclusive and superior jurisdiction 
to that of Indian River County29 over “planning, development, and maintenance of a coordinated 
electric power grid throughout Florida to assure an adequate and reliable source of energy for 
operational and emergency purposes in Florida and the avoidance of further uneconomic 
duplication of generation, transmission, and distribution facilities.” 30 Vero Beach asserts that the 
County’s argument, that after the Franchise Agreement expires, Vero Beach will have no right to 
serve, is contrary to and would undermine the Commission’s exclusive jurisdiction over all 
territorial matters, planning, development, maintenance of the grid, and uneconomic duplication 
of facilities.   

  Vero Beach argues that the Commission’s exclusive jurisdiction over these matters is 
grounded not only in the Legislature’s sound policy of avoiding the uneconomic duplication of 
facilities; it is also grounded in the need for jurisdiction over service areas to prevent antitrust 
violations.  Order No. PSC-13-0207-PAA-EM, at p. 20, issued May 21, 2013, in Docket No. 
120054-EM, In re:  Complaint of Robert D. Reynolds and Julianne C. Reynolds Against Utility 
Board of the City of Key West, Florida d/b/a Keys Energy Services Regarding Extending 
Commercial Electrical Transmission Lines to Each Property Owner of no Name Key, Florida.  
TECO, FECA, and FMEA agree with Vero Beach that failure of the Commission to actively 
supervise the territorial decisions of utility service territories would be considered per se Federal 
antitrust violations under the Sherman Act, 15 USC §12.  Parker v. Brown, 317 U.S. 341, 350 
(1942). 
 

Vero Beach argues that the Franchise Agreement is of no effect or consequence relative 
to the Commission’s exclusive and superior jurisdiction over territorial matters and the planning, 
development and maintenance of a coordinated electric power supply grid in order to prevent the 
uneconomic duplication of distribution facilities, and therefore, does not affect the validity of the 
Commission’s Territorial Orders.  Vero Beach maintains that because of the Commission’s 
exclusive and superior jurisdiction over service territories, the Franchise Agreement was never 
necessary to Vero Beach’s serving the Franchise Area.   
 

FPL, OUC, Duke, TECO, FECA, and FMEA generally echo or support Vero Beach’s 
arguments that the Commission has exclusive and superior jurisdiction over Vero Beach’s 
service territory, and that the Franchise Agreement has no impact on the Commission’s 
jurisdiction or on the Commission’s Territorial Orders.  FMEA states that the Grid Bill is the 
heart of the Commission’s regulatory authority over electric service territories in Florida and that 
if each of Florida’s 410 municipalities and 67 counties could choose their own retail electric 
                                                 
29 Section 366.04(1), Florida Statutes 
30 Sections 366.04(1) and (2)(d), and 366.04(5), Florida Statutes. 
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provider, or unilaterally evict an existing electric utility provider at the end of a franchise 
agreement term, there would be no coordinated electric power grid in Florida.  FECA believes 
that if a local government were allowed to evict a utility from an area it serves and had planned 
to serve in the future, the Grid Bill’s purposes of prevention of further uneconomic duplication of 
facilities would be undermined. 

Duke argues that any provisions in the Franchise Agreement that purport to authorize 
Vero Beach to provide electric service within the County are void and that the Petition should be 
dismissed or denied to the extent that it seeks declarations that run counter to the Commission’s 
exclusive authority to approve territorial agreements. Duke states that the territorial agreement 
between FPL and Vero Beach has no expiration date and will continue in effect until the two 
parties either mutually agree to, or the Commission orders, its termination.  Duke argues that an 
electric utility has an obligation to provide service to customers within its territorial boundaries 
until it is relieved by the Commission of that obligation.  Duke states that the Franchise 
Agreement exists to provide a mechanism for the County to recoup the costs of providing and 
maintaining the rights-of-way through the collection of franchise fees.  Duke takes no position 
on Question j regarding the Commission’s jurisdiction under Section 366.04(7), Florida Statutes. 

TECO states that once the territorial agreement and amendments were approved by the 
Commission, they merged with and became a part of the Commission’s Territorial Orders 
approving them, with any modification or termination of them having to be first made by the 
Commission.  TECO maintains that the Territorial Orders control, not the Franchise Agreement, 
and local governments have no authority to “trump” the Commission’s Territorial Orders with 
franchise agreements. TECO takes no position on the merits of which utility should serve the 
customers at issue. 

2. Indian River County has no authority to choose an alternative electric service 
provider in order to get lower rates 

 
Vero Beach argues that the Petition is an attempt by Indian River County to usurp the 

Commission’s exclusive and superior jurisdiction over service territories, planning, and the 
avoidance of uneconomic duplication of facilities, in an effort to get lower rates.  Vero Beach 
states that such attempts have been consistently and unwaveringly rejected by this Commission 
and by the Florida Supreme Court since at least as early as 1968, and the Commission must reach 
the same result here and deny the County’s requested statements by which it hopes to be able to 
pick and choose electric suppliers.  Vero Beach, TECO and FMEA, allege that the Petition’s 
assertion that the County has the authority to designate a successor electric service provider in 
areas presently served by Vero Beach is contrary to the Florida Supreme Court’s consistent 
holdings, cited in Territorial Orders 11580 and 5520, that an individual has no organic, economic 
or political right to service by a particular utility merely because he deems it advantageous to 
himself. 
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3. Indian River County’s assertion that non-City residents “have no redress at all to any 
governmental authority” is false and affords no basis for the Declaratory Statement 

 
 Vero Beach alleges that the County’s claim of “no redress” is patently false, affords no 
basis for the requested declaratory statements, and the Commission should accordingly deny the 
requested declaratory statements.  In support of this position, Vero Beach cites to Storey v. 
Mayo, 217 So. 2d 301, 308 (Fla. 1968), where the Florida Supreme Court affirmed a 
Commission order approving a territorial agreement between the City of Homestead and FPL.  
Vero Beach points to the Court’s reasoning that in the event of excessive rates or inadequate 
service, the customers’ appeal under Florida law is to the courts or the municipal council.  Vero 
Beach states that the Town of Indian River Shores has filed a lawsuit against Vero Beach raising 
exactly this claim as the first count of the complaint.31  
 

4. Vero Beach provides electric service in its Commission-approved service territory 
pursuant to the Commission’s express jurisdiction, the Territorial Orders, and 
additional legal authority. 

 
 Vero Beach states that, at a minimum, it has provided service pursuant to the 
Commission’s Territorial Orders since the issuance of Order No. 5520 in August 1972.  Vero 
Beach states that Indian River County’s argument that Vero Beach has no legal right to serve 
absent the County’s authorization pursuant to the Franchise Agreement is false on its face:  If 
Vero Beach had no right to serve in 1972, the Commission would not have approved its service 
area.  Vero Beach maintains that it has provided service subject to the Commission’s express 
statutory jurisdiction over service territories and over the planning, development, and 
maintenance of a coordinated power supply grid for the avoidance of uneconomic duplication of 
facilities since the enactment of the Grid Bill in 1974, and pursuant to the Commission’s 
“implicit authority” before that.  Further, Vero Beach alleges that it provides electric service in 
the unincorporated areas of the County pursuant to its home rule powers under section 2(b), 
Article VIII of the Florida Constitution, and pursuant to its powers under Sections 166.021 and 
180.02(2), F.S.  
 
 Vero Beach states that the territorial agreements approved by the Commission are part of 
the Commission’s Territorial Orders and thus have the full legal effect and authority of those 
Orders.  Vero Beach alleges that neither the County nor any other officer or agency of the 
County ever appeared in any of the Commission’s proceedings pursuant to which the 
Commission’s Territorial Orders were issued.  Vero Beach states that the County acquiesced in 
Vero Beach’s serving in the unincorporated areas of the County allocated to Vero Beach, with 
FPL’s express agreement and support, in at least three separate instances before the Franchise 
Agreement ever existed, and in one additional territorial amendment since the Franchise 
Agreement existed.  Vero Beach alleges that this acquiescence may well provide additional, 
separate legal authority for Vero Beach’s continuing ability to serve using the County’s rights-
of-way, but such issues should be addressed by the courts.   

                                                 
31 Town of Indian River Shores v. City of Vero Beach, Case No. 312014 CA 000748 (Fla. 19th Circuit in and for 
Indian River County, Complaint filed July 18, 2014).   
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 Vero Beach and FECA maintain that no subsection of Chapter 125, F.S., authorizes 
counties to own or operate electric utility systems, although that chapter does allow counties to 
purchase or sell water, sewer, and wastewater reuse utilities.  Based upon a basic tenet of 
statutory construction, the listing of the other utility services excludes electric utility services, 
and therefore Chapter 125, F.S., does not authorize the County to provide electric service to the 
public.  

 
5. The Legislature’s statutory system of governing service areas, electric system 

planning, and avoiding uneconomic duplication of facilities would be undermined if a 
county could simply designate electric suppliers at will. 

 
Vero Beach alleges that most of Indian River County’s requests, including Questions d-i, 

m, and n, turn critically on the mistaken belief that the Franchise Agreement is the sole legal 
authority for Vero Beach to use the County’s rights-of-way and to provide electric service.  Vero 
Beach states that if the County’s argument is accepted as true, it would follow that any utility 
would need a franchise agreement with any county or city in which it provides service, and the 
county or city would have the power to designate any utility of its choosing upon expiration of a 
franchise. Vero Beach maintains this argument is absurd, as evidenced by the fact that Vero 
Beach operated in the unincorporated areas of the County for at least 35 years, and probably for 
close to 60 years, before there was ever a Franchise Agreement and that other Florida utilities 
serve in many cities and many counties without franchises.    

 
Vero Beach argues that the Commission must deny the requested statements relating to 

the County’s asserted powers to evict Vero Beach from County rights-of-way.  Vero Beach 
maintains that if the County’s arguments are accepted, it would undermine the ability of parties 
to rely on their territorial agreements or on the Commission’s orders approving them, with 
adverse impacts on whichever parties become disfavored by a county or city for any reason.  
Vero Beach asserts that no utility could reasonably make investments if it were uncertain as to 
the continuation of its legal ability to serve.  Vero Beach states that the Florida Legislature has 
fully and definitively addressed this potential problem by enacting the Grid Bill, which gives the 
Commission the exclusive jurisdiction over all such matters, and pursuant to which utilities can 
plan to serve their Commission-approved service areas in reliance on the statutes and in reliance 
on the Commission’s territorial orders.   

 
6. Termination of the Franchise Agreement does not affect Vero Beach’s rights to 

provide service in its Commission-approved service area or to continue using public 
rights-of-way or private easements 

 
FECA states that the issues before the Commission are of great concern to FECA, its 17 

electric cooperative members and to the consumer-members that are served by those electric 
cooperatives.  FECA states that one issue of extreme significance is whether a utility can rely on 
Commission-approved territorial agreements and the territorial provisions in Section 366.04, 
Florida Statutes, to define the service area that it must plan to serve now and in the future, or 
whether a local government can unilaterally take away a utility’s customers and service area 
whenever a franchise agreement expires or f there is no franchise agreement.   
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FECA argues that termination of the Franchise Agreement does not affect Vero Beach’s 

rights to continue using the County, state, city, or federally-owned rights-of-way or private 
easements.  FECA states that Section 361.01, F.S., authorizes electric utilities to use eminent 
domain to obtain easements they require, both on public and private lands, and Vero Beach can 
obtain the easements it needs to continue to provide service in the Franchise Area.  FECA states 
that Indian River County’s reliance on Section 337.401(2), F.S., for the proposition that it can 
deny use of its rights-of-way for no cause is misplaced because that section authorizes local 
government to prescribe and enforce reasonable rules or regulations for the placement of utility 
facilities in rights-of-way, but gives no authority for a local government to require a utility to 
remove its facilities from a right-of-way or completely prohibit a utility from using its rights-of-
way under any circumstances without good cause. 
 
V. Indian River County’s consolidated response and objections to the motions to dismiss and 

responses in opposition to the Petition  

 A. General response to the motions to dismiss and responses to the Petition 

Indian River County states that it does not disagree with the basic legal standards cited in 
Vero Beach’s and OUC’s motions to dismiss, but that the Petition fully complies with Florida 
law.  The River County states that the Petition is not based upon speculation or hypothetical 
situations because the Franchise Agreement’s March 5, 2017 expiration is a real fact that 
presents a present controversy since the issues associated with transitioning to a new electric 
service provider require years of planning and preparation.  The County maintains that because, 
currently, a condition precedent to selling Vero Beach’s system to FPL cannot be met, there is a 
present and real need for the Commission to answer the questions raised in the Petition. 

 The County states that none of the questions seek to determine, direct, instruct, or control 
the conduct of another person.  The County maintains that even though eleven of the fourteen 
questions reference Vero Beach by name, the questions seek answers for what the County should 
or should not do or they ask necessary prefatory legal questions.  As an example, the County 
states that in asking whether the territorial agreements become invalid by operation of law once 
the Franchise Agreement expires, the County wants to understand the PSC’s jurisdiction, if any, 
with respect to the Electric Facilities in the Franchise Area once the Franchise Agreement 
expires and is not seeking to determine, control, or otherwise require any conduct by Vero Beach 
or FPL.   

In regard to its alternative request for relief, the County states that during the course of 
this proceeding, the Commission may become aware of facts, laws, or other conditions that may 
require the Commission’s further investigation, and that it would be irresponsible for the 
Commission not to take up issues that raise questions.  The County states that it is appropriate for 
the Petition to suggest that the Commission may want to initiate a separate proceeding to do 
something within the Commission’s jurisdiction that cannot be done in a declaratory statement 
proceeding if the Commission determines that the issue merits further exploration.  
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B. Indian River County respects the PSC’s authority over territorial agreements 

Indian River County states that it is not seeking to terminate the territorial agreements 
between FPL and Vero Beach or otherwise challenge the Commission’s authority in this area.  
Instead, the County wants answers to the key issue of the effect of the Franchise Agreement’s 
expiration on the Territorial Orders vis a vis what the County may or may not do.  The County 
admits that Questions d, e, and f assume that the Territorial Orders may be invalid for the 
purpose of fully understanding the consequences of the Franchise Agreement expiration. 

 
The County states that although a territorial order may give a utility the right to serve a 

geographic area, the utility may only serve subject to obtaining a variety of different property 
rights, authorizations, approvals, or permits from local, state, or federal government, and 
property owners, as appropriate. In explaining its concept of concurrent authority, the County 
states that a territorial order does not grant unconditional authority to begin setting poles, 
stringing wires, burying cable, installing transformers, or placing any other equipment in a 
subdivision.  The County argues that the Commission and Indian River County exercise 
concurrent responsibilities with respect to the provision of electric service within the County and 
the statutes require the Commission and the County to work together in exercising their 
respective duties.  

C.  The Franchise Agreement is required for electric service 

Indian River County argues that it is irrelevant for Vero Beach to argue that Vero Beach 
provided service within the County without a franchise agreement prior to the 1987 Franchise 
Agreement because prior to the adoption of the 1968 Florida Constitution, non-charter counties 
such as Indian River County did not have authority to require a franchise as a precondition of 
service or use of the County’s property.  The County argues that it now has a broad grant of 
authority under Section 125.01, F.S., that it is only limited if there is a general or special law 
clearly inconsistent with its delegated powers and that a non-charter county’s power to require 
franchise agreements from electric utilities has not been found inconsistent with the 
Commission’s powers.   

 
The County states that a franchise agreement is a bargained for exchange in which a 

county relinquishes a property right.  The County maintains that it gave Vero Beach the right to 
access and use County property along with an exclusive right to provide electricity in exchange 
for which Vero Beach collects and remits a franchise fee to the County.  The County argues that 
the Florida Supreme Court has recognized that with expiration of the franchise, the benefits of 
the franchise will also expire.   

 
In support of its position, Indian River County relies upon In re:  Petition to relieve 

Progress Energy Florida, Inc. of the statutory obligation to provide electrical service to certain 
customers within the City Vero Beach of Winter Park, pursuant to Section 364.03 and 366.04, 
F.S.32  The County argues that in that docket, after expiration of the franchise agreement between 
                                                 
32 Order No. PSC-05-0453, issued April 28, 2005, in  Docket No. 050117 (Proposed Agency Action Order Relieving 
Progress Energy Florida, Inc. of the Obligation to Provide Retail Electric Service to Certain Customers Within the 
City Vero Beach of Winter Park), and consummating Order No. PSC-05-0568, issued May 23, 2005. 

REVISED 01/22/15 
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the City of Winter Park and Progress Energy Florida, Inc. (f/k/a Florida Power Corp.), the 
Commission did not tell Winter Park that FPC was the authorized electric service provider that 
would continue to serve customers, that it would be uneconomic for Winter Park Vero Beach to 
duplicate FPC’s facilities, that Winter Park could not purchase FPC’s facilities, or that Winter 
Park could not be the electric utility.  Indian River County states that the Commission 
“recognized the concurrent authority of Winter Park and accepted the fact that when the 
franchise expires, if the parties could not negotiate a successor franchise, then the PSC-
designated electric utility would no longer be the electric utility for that area.”  The County 
alleges that subsequent to Florida Power Corp v. City of Winter Park, the Commission continued 
to work concurrently to give effect to the consequences of the expired franchise and relieved 
Progress Energy of its obligations to provide electric service in Winter Park.  The County states 
that while there was no territorial order that needed to be revoked or modified in 2005, an actual 
territorial agreement between Winter Park and Duke was not approved by the Commission until 
2014. 

 
 Indian River County’s response to intervenors’ and amici curiae’s arguments that utilities 
cannot be evicted at the expiration of a Franchise Agreement is that utilities are sophisticated 
contracting parties that are aware of the agreement’s termination date when executing the 
contract.  The County argues that eviction at the end of a franchise would interfere with a 
utility’s underlying power and services contracts “only if you don’t act responsibly,” citing to the 
Franchise Agreement’s five year advance notification of termination provision.  The County 
states that franchises have meaning and purpose, and to say that a utility may holdover after a 
franchise has expired is just as repugnant as the unilaterally imposed franchise fee rejected by the 
Florida Supreme Court.  The County states that given its decision not to renew the franchise 
agreement, the Commission should answer the Petition, and together the County and the 
Commission “can work together to transition electric service to a worthy successor.”   
 
VI. Staff’s Recommendation 

Staff recommends that, in accordance with Rule 28-105.003, F.A.C., the Commission 
should rely on the facts contained in Indian River County’s Petition without taking a position on 
the validity of those facts.  If the Commission issues a declaratory statement, the Order will be 
controlling only as to the facts relied upon and not as to other, different or additional facts.  As 
the Commission’s conclusion would be limited to the facts described above, any alteration or 
modification of those facts could materially affect the conclusions reached in any declaratory 
statement issued. Staff recommends that the Commission take administrative notice of Town of 
Indian River Shores v. City of Vero Beach (Attachment A) and of Resolution 2014-069 of the 
Board of County Commissioners of Indian River County (Attachment B) because of their 
relevance to the Commission’s determination of Question j, as explained in Section F below.  
Staff recommends that the Commission deny the Petition for failing to meet the Section 120.565, 
Florida Statutes, threshold requirements for issuance of a declaratory statement for the reasons 
explained in Sections A–F below. 

 

REVISED 01/22/15 
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A. The Petition improperly assumes that the Territorial Orders are invalid and fails to 
state with particularity petitioner’s set of present, ascertained or ascertainable 
circumstances  
 

Section 120.565, F.S., requires a petition for declaratory statement to state with 
particularity the petitioner’s set of circumstances to which the agency will apply its 
interpretation.  The Petition alleges that the County’s specific set of circumstances to which the 
law should be applied is its status as a Vero Beach electric customer and its status as sole 
authority, upon expiration of the Franchise Agreement, to terminate Vero Beach as the electric 
service provider and to designate by franchise agreement a successor electric utility service 
provider or to provide the service itself.  Other facts raised in the Petition explain why Indian 
River County filed its Petition for Declaratory Statement, but are not relevant to an analysis of 
whether the questions posed meet the requirements of Section 120.565, F.S.   

 
Other than the bare assertion that Indian River County is a Vero Beach electric customer, 

the Petition gives no facts concerning the County’s status as a Vero Beach electric customer and 
does not ask for a declaratory statement related to its customer status.  The alleged fact that the 
County is an electric customer of Vero Beach is therefore irrelevant to the requested declaratory 
statement, and staff will not address it further. 

 
The County’s allegation that it has sole authority upon expiration of the Franchise 

Agreement to terminate Vero Beach as the electric service provider and to designate by franchise 
agreement a successor electric utility service provider or to provide service itself, does not 
constitute a set of facts upon which to apply the law.  Instead, this statement assumes a legal 
conclusion that the Territorial Orders are inapplicable or invalid as to Indian River County 
because of its authority to issue franchise agreements.  Based upon this assumption, the Petition 
then asks 14 questions, with subparts, which are listed on pages 1-3 of this recommendation.  
The County states that it is asking for a declaratory statement in order to be fully apprised of its 
rights, duties, and responsibilities in the event the sale of Vero Beach’s utility to FPL does not 
close.  Thus, Questions a-n are primarily centered on what actions Indian River County might or 
might not take relating to its alleged responsibility to pick a new electric service provider for the 
County after the Franchise Agreement terminates on March 4, 2017.  

 
Section 120.565(2), F.S., requires that orders being applied to a petitioner’s specific 

circumstances be presumed valid.  The Petition does not comply with Section 120.565(2), F.S., 
because the Petition and Questions a-n incorrectly presume the Territorial Orders will be invalid 
as to Indian River County upon expiration of the Franchise Agreement.  The Petition then uses 
this presumption of invalidity as a statement of the County’s factual circumstances.  If the 
County’s assumption that the Territorial Orders are invalid is eliminated, there is no set of factual 
circumstances alleged which are applicable to the County and upon which to apply statutory 
provisions, rules, or orders.  

 
The Petition is further premised on a legal assumption that Indian River County has 

statutory authority to assume ownership of Vero Beach’s Electric Facilities and provide electric 
service within the Franchise Area (Questions a, b, e, g, i) and that it has legal authority to choose 
the electric service provider for the Franchise Area other than Vero Beach once the Franchise 
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Agreement expires, notwithstanding the Commission’s Territorial Orders (Questions c, f, h-l, 
and n).  This assumption is not a present ascertainable fact, but is an untested legal theory, and is 
therefore not appropriately addressed in a declaratory statement. 

 
In addition, Questions a–c, e-i, and k-m are based on alleged circumstances concerning 

the provision of electric service that are hypothetical, speculative, and do not demonstrate a 
present, ascertained or ascertainable statement of facts.   The Petition gives multiple scenarios of 
what general actions Indian River County might or might not take after the Franchise Agreement 
expires in 2017.  These actions include Indian River County “acquiring” or “assuming 
ownership” of Vero Beach’s Electric Facilities (Questions a, b, c), and then possibly “leasing or 
otherwise conveying” those facilities to FPL or “some other provider of electric service (e.g., a 
public utility, another municipality, or a cooperative)” (Question c, m).  The Petition alleges that 
the County might supply electric service (Questions a, b, e, g, i) or that FPL or another unnamed 
third party might become a successor electric service provider to Vero Beach (Question f, h, i, k, 
l, m).  Furthermore, the sale negotiations between FPL and Vero Beach are still pending, and the 
Petition admits that if the proposed transfer from Vero Beach to FPL is successfully concluded, 
“the questions posed herein will be unnecessary.”  This admission and the wide variety of 
possible future scenarios presented underscore staff’s conclusion that the Petition fails to 
demonstrate a present, ascertained or ascertainable statement of facts and that Indian River 
County’s alleged factual circumstances constitute a mere hypothetical situation not proper for a 
declaratory statement.   

 
B. The Petition does not provide a description of how Indian River County may be 

substantially affected under a particular set of facts by the statutory provisions, rules, 
or orders it identifies 

 
The Petition fails to describe how any statutory provisions, rules, or orders may 

substantially affect Indian River County under its particular set of circumstances, as required by 
Rule 28-105.002(5), F.A.C.  The two identified rule provisions33 are not discussed in the Petition 
and individual Questions and so require no further discussion.    

 
The Petition does not describe how the Territorial Orders may substantially affect Indian 

River County.  Further, the Petition fails to identify a controversy, questions or doubts 
concerning the applicability of statutory provisions or orders over which the agency has 
authority, as required by Rule 28-105.001, F.A.C.  Rather, the County argues that the Franchise 
Agreement is the underlying legal authority for the Vero Beach - FPL territorial agreements 
approved by the Commission, which means that once the Franchise Agreement expires, the 
Territorial Orders are “called into question” and Vero Beach has no right or duty to provide 
electric service within the Commission-approved territory.  Questions d, e, and f specifically 
assume the Territorial Orders are invalid.  Questions a-c, i, k-l and n, ask questions which 
presume the Orders are inapplicable, and therefore invalid, as to Indian River County.  Questions 
g and h use circular reasoning:  They specifically presume the Territorial Orders remain valid 

                                                 
33 The two rules identified are Rule 25-6.0439(1) and (2), F.A.C., that define the terms territorial agreement and 
territorial dispute, and Rule 25-6.0441(1), F.A.C., that provides in part that a territorial dispute proceeding may be 
initiated by petition from an electric utility or on the Commission’s own motion. 
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after expiration of the Franchise Agreement, but then ask whether the Orders would preclude the 
County from replacing Vero Beach as the service provider, which could only occur if the Orders 
were invalid.  Questions j and m are not specific enough to determine whether the Territorial 
Orders are presumed valid.  None of these questions describe how the Territorial Orders may 
substantially affect Indian River County.   

Questions a-c refer to subsections 366.02(1) and (2), F.S., that define electric utility and 
public utility.  However, the Petition does not describe how these provisions may substantially 
affect Indian River County’s particular set of circumstances. None of Questions a-n address 
Sections 366.04(1) or (2), or Sections 366.05(7) or (8), F.S.  Question j references Section 
366.04 (7), F.S., but does not ask about application of that statutory provision to the County, 
instead asking how Vero Beach’s conduct under Section 366.04(7), F.S., might affect the 
County. 

 
C.  The Petition is requesting a general legal advisory opinion 
 
It follows from the Petition’s failure to provide a present, ascertained, or ascertainable set 

of facts (Section A above) and failure to describe how the statutory provisions, rules, or orders 
may substantially affect Indian River County in its particular circumstances (Section B above), 
that the Petition is asking for a general legal advisory opinion, contrary to Section 120.565, F.S.  
The Petition asks general questions as to the legal status of the Territorial Orders (Question d); 
asks whether there are any limitations on the County with respect to the PSC’s jurisdiction 
“under Chapter 366, Florida Statutes” (Questions e and f); asks whether there are any issues for 
the County to address under unspecified rules or orders, or under Chapter 366, F.S. (Question i, 
l); fails to specify any rule, statute or order at all (Questions d, k), including a question asking 
about how the conduct of Vero Beach under Section 366.04(7), F.S., would affect the County’s 
responsibilities (Question j); asks questions about the Commission’s jurisdiction (Questions m, 
n); and asks about any limitations on an unspecified “successor electric service provider” “under 
Chapter 366” (Question m).  These general questions do not meet the requirements of Rule 28-
105.002(5), F.A.C., because they fail to describe how a particular statutory provision or order 
applies to specific factual circumstances of the County and, instead, ask for a general legal 
advisory opinion. 

 
The essential question posed by the Petition is whether a non-charter county has the 

authority to designate an electric utility service provider, or provide that service itself, within the 
unincorporated territory of the county, notwithstanding the existence of a Florida Public Service 
Commission order approving a territorial agreement between a regulated public utility and 
municipal electric utility for that same territory.  The Commission does not have the authority to 
issue a legal advisory opinion or to announce general policy of far-reaching applicability in a 
declaratory statement proceeding.   

D. The Petition asks for a declaratory statement determining the conduct of third 
persons 

 
Because a declaratory statement is used to determine how an agency will apply the law to 

the petitioner’s particular circumstances, it is not the appropriate means for determining the 
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conduct of another person. See Rule 28-105.001, F.A.C.  Indian River County’s Petition asks for 
a declaratory statement on the effect of expiration of the Franchise Agreement on the 
Commission’s Territorial Orders between Vero Beach and FPL so that the Board may plan how 
to designate a successor electric provider to Vero Beach.  The County’s position is that once the 
Franchise Agreement expires, Vero Beach must cease conducting its business in the 
unincorporated area of the County, and the  County may designate a successor electric provider 
that might be itself, FPL, or some other provider (Questions a–c, e-l, and n).  The Petition states 
that the County might, in some unspecified manner, “acquire” or “assume ownership” of Vero 
Beach’s Electric Facilities (Questions a-c), unless FPL buys the Vero Beach utility, in which 
case, the County explains, there will be no need for the Commission to answer the Petition.  If 
the Commission were to issue a declaratory statement on the County’s Petition, it would directly 
and significantly impact Vero Beach and FPL and the conduct of their businesses in reliance on 
the Territorial Orders.  Both Vero Beach and FPL ask the Commission to dismiss or deny the 
County’s Petition for Declaratory Statement. 

 
In addition, other individual questions ask for declarations that would directly determine 

the conduct of third persons.  Question d asks for a declaration concerning the legal status of the 
territorial agreements between Vero Beach and FPL.  Question k asks for a declaratory statement 
concerning Indian River County’s legal obligations to Vero Beach or any third parties 
contracting with Vero Beach relating to electric service, which the Petition explains includes 
OUC and the Florida Municipal Power Agency.  Question m asks about the Commission’s 
jurisdiction over Vero Beach’s Electric Facilities, and also asks for a declaration concerning an 
unidentified third party who the County alleges might provide service within the Franchise Area 
in the future.  The Commission is without authority to issue a declaratory statement on the 
Petition because it would determine the conduct of third persons, that is, how Vero Beach, FPL, 
OUC, FMPA, or other unidentified third parties would need to conduct their businesses.   

 
E. The Petition asks for declarations that would require an analysis of statutory 

provisions not within the Commission’s authority and/or analysis of the Florida 
Constitution. 

 Declaratory statements give an agency’s opinion as to the applicability of a statutory 
provision or of any rule or order of the agency.  Staff recommends that the Commission should 
not issue a declaratory statement as to Questions a-c, e-l, and n because answering those 
questions would require application of provisions of law not within the authority of the 
Commission. 

The Petition is premised on a legal assumption that Indian River County has statutory 
authority to assume ownership of Vero Beach’s Electric Facilities and provide electric service 
within the Franchise Area (Questions a-c, e, g, i) and that it has legal authority to choose the 
electric service provider for the Franchise Area other than Vero Beach once the Franchise 
Agreement expires, notwithstanding the Commission’s Territorial Orders (Questions c, f, h-l, 
and n).  A complete determination of whether the County meets the statutory definition of 
“public utility” or “electric utility,” whether it has the authority to provide electric service, or 
whether it has the authority to replace Vero Beach as the service provider, notwithstanding the 
Territorial Orders would involve an analysis of the powers of counties through interpretation of 
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Chapter 125, F.S., and Florida Constitution Article VII § 1(f) and (g).  It would not be possible to 
give a complete and accurate declaration on these questions without addressing the County’s 
statutory and constitutional powers.  The Commission has no authority over Chapter 125, F.S., or 
over any provision of the Florida Constitution.34  Giving an incomplete declaration that only 
addresses Chapter 366, F.S., would undermine the purpose of the declaratory statement, which is 
to aid the petitioner in selecting a course of action in accordance with the proper interpretation 
and application of the agency’s statute.35   

Additionally, the issue raised in Question i of how expiration of the Franchise Agreement 
affects Vero Beach’s use of the County’s rights-of-way does not raise a matter within the 
jurisdiction of the Commission, and the Commission therefore has no authority to address this 
issue in a declaratory statement.  Question k, addressing contracts between Vero Beach and third 
parties, does not identify a statute, rule, or order of the Commission to be applied to the 
petitioner’s particular circumstances.  The Commission has no jurisdiction over county franchise 
agreements and, therefore, no authority to issue a declaratory statement on Question l concerning 
the County’s possible future actions concerning extension of its Franchise Agreement with Vero 
Beach.  

 
F. Question j should be denied because the subject matter raised is currently pending 

in Circuit Court litigation and a Chapter 164, F.S., governmental conflict 
resolution proceeding in Indian River County 

 
By letter of September 2, 2014, Indian River County waived the 90-day statutory 

deadline for issuing the final order on the Petition until December 15, 2014.  The County stated 
that waiver would be appropriate in order for the County “to participate in good faith in the 
Chapter 164 conflict resolution process currently underway involving the Town of Indian River 
Shores, the City of Vero Beach, and Indian River County.”  The County is participating in the 
conflict resolution process as a primary conflicting governmental entity pursuant to Resolution 
No. 2014-069 of the Board of County Commissioners of Indian River County, Florida, Joining 
the Florida Governmental Conflict Resolution Process Initiated by the Town of Indian River 
Shores with the City of Vero Beach.  Resolution No. 2014-069 states that Indian River County 
shares the same conflicts with the City of Vero Beach “concerning its conflict over unreasonable 
electric rates, the City’s refusal to comply with the referendum requirements set forth in Section 
366.04(7), F.S., and the removal of the City’s electric facilities from the Town upon expiration of 
the City’s franchise.” (Attachment B)  The Chapter 164, F.S., conflict resolution process was 
initiated in relation to Town of Indian River Shores v. City of Vero Beach, Case No. 312014 CA 
000748 (Fla. 19th Cir. in and for Indian River County, Complaint filed July 18, 2014).36 
(Attachment A) 

                                                 
34 Carr v. Old Port Cove Prop. Owners Ass’n, 8 So. 3d 403, 404-405 (Fla. 4th DCA 2009)(a declaratory statement is 
not the appropriate mechanism to interpret a constitutional provision); PPI, Inc. Fla. Dep’t of Bus. & Prof’l 
Regulation, Div. of Pari-mutuel Wagering, 917 So. 2d 1020 (Fla 1st DCA 2006)(the agency had the authority to 
deny the request for declaratory statement because it was not authorized under section 120.565, F.S., to construe a 
constitutional amendment). 
35 Carr, 8 So. 3d  at 405. 
36 The Town alleges in its Complaint, as Indian River County argues in its Petition, that Vero Beach’s authority to 
provide utility service in the Town is derived directly from the consent of the Town pursuant to an exclusive 
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Although Indian River County did not mention Town of Indian River Shores v. City of 

Vero Beach or the conflict resolution proceeding in its Petition or Response, the Petition does 
note that even though the continuation of electric service by Vero Beach to the Town of Indian 
River Shores is not within the scope of the Petition, Indian River County’s “actions could impact 
the Town as it deals with similar issues.”  Vero Beach alleges that the circuit court case raises the 
exact claim concerning excessive rates or inadequate service as is raised in Indian River 
County’s Petition for Declaratory Statement.   

 
Established case law and prior Commission decisions have held that a declaratory 

statement is not appropriate when another proceeding is pending that addresses the same 
question or subject matter.37  In such cases, it would be an abuse of the agency’s authority to 
permit the use of the declaratory statement process as a means for the petitioner to attempt to 
obtain administrative preemption over legal issues involving the same parties.38  Question j asks, 
in part, whether Vero Beach’s failure to conduct an election under Section 366.04(7), F.S., has 
any legal effect on the Franchise or the Board’s duties and responsibilities for continued electric 
service within the Franchise area.  Question j is not appropriately addressed in this declaratory 
statement proceeding because the issue of the City’s refusal to comply with the Section 
366.04(7), F.S., referendum requirements is pending in Circuit Court and the Chapter 164, F.S., 
conflict resolution proceeding.     

 
The County’s Request for Alternative Relief Should be Denied 

 
As alternative relief, the County asks that the Commission initiate proceedings to address 

the territorial agreements, service boundaries, and electric grid reliability responsibilities so as to 
ensure the continued and uninterrupted supply of electric service throughout the County.  
Whether the Commission decides to issue or declines to issue a declaratory statement, in whole 
or in part, the Commission should deny the County’s alternative request for relief because it fails 
to supply sufficient, specific information upon which the Commission could determine whether 
to initiate any proceedings. 

 
Conclusion 

 
The Commission should deny the Petition and decline to issue a declaratory statement 

because the Petition fails to meet the statutory requirements necessary to obtain a declaratory 
statement.  Accordingly, the Commission should deny the motions to dismiss filed by Vero 
Beach and OUC as moot.  The Commission should take administrative notice of the pending 
circuit court case, Town of Indian River Shores v. City of Vero Beach, Case No. 312014 CA 

                                                                                                                                                             
franchise agreement that the Town will not renew and that Vero Beach must remove its Electric Facilities from the 
Town rights-of-way upon expiration of the franchise agreement. 
37 Intrado at p. 15 (petition for declaratory statement denied because, inter alia, the same subject matter or related 
issues were being addressed in several pending Commission arbitration dockets involving petitioner).  
38 Order No. PSC-02-1459-DS-EC at p. 6, In re:  Petition for declaratory statement by Florida Keys Elec. Coop. 
Ass’n, Inc., (noting that even though the legal issue before DOAH was different than the issue presented in the 
Petition, the subject matter was the same, and therefore not properly decided by the Commission);  Suntide Condo. 
Ass’n Inc. v. Div. of Fla. Land Sales, Condos.  and Mobile Homes, 504 So. 2d 1343, 1345 (Fla. 1st DCA 1987). 
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000748 (Fla. 19th Cir. in and for Indian River County, Complaint filed July 18, 2014) 
(Attachment A) and of Resolution 2014-069 of the Board of County Commissioners of Indian 
River County (Attachment B) because of their relevance to the Commission’s determination of 
Question j of the Petition.  Consistent with Rule 28-105.003, F.A.C., the Commission should rely 
on the facts set forth in the Petition without taking a position on the validity of those facts.  
Whether the Commission decides to issue or declines to issue a declaratory statement, in whole 
or in part, the Commission should deny Indian River County’s alternative request for relief. 
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Issue 5:  Should this docket be closed? 

Recommendation:  Yes, the docket should be closed.   (Cowdery) 

Staff Analysis:  Whether the Commission grants or denies the Petition, in whole, or in part, a 
final order must be issued by February 23, 2015 December 15, 2014, no further action will be 
necessary, and the docket should be closed. 

REVISED 01/22/15 
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IN THE CIRCUIT COURT OF THE NINETEENTH JUDICIAL CIRCUIT 
IN AND FOR INDIAN RIVER COUNTY, FLORIDA 

TOWN OF INDIAN RIVER SHORES, 
a Florida municipality, and MICHAEL 
OCHSNER, . 

Plaintiffs, 

Y. 

CITY OF VERO BEACH, a Florida 
municipality, 

Defendant. 

CASE NO.: 

COMPLAINT 

Plaintiff, TOWN OF INDIAN RIVER SHORES (the ''Town") and Plaintiff, MICHAEL 

OCHSNER (the "Customer," and collectively with the Town, "Plaintiffs"), by ond through their 

undersigned attorneys, sue Defendant, CITY OF VERO BEACH ("Defendant" or the "City"), 

and allege as follows: 

JURISDICTION AND VENUE 

I. 1l1is is an action for declaratory and injunctive relief over which this Court has 

jurisdiction pursunntto Section 26.0 12(2)(c) and (3) and Chapter 86, Florida Statutes. 

2. Venue is proper in this Court pursuant to Section 47.011, Florida Statutes, 

because both the Town and the City are municipalities in Indian River County, Florida, the 

Customer resides in Indian River County, the Town's rights-of-way and other public areas which 

are at issue in this Complaint are located in Indian River County, and the cause of action accrued 

in Indian River County. 
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PARTIES 

3. The Plaintiff, Town, is an incorporated Florida municipality of approximately 

4,000 residents in Indian River County, Florida, and is an electric utility customel' of the City .. 

The Town was established by Chapter 29163, Laws of Florida (1953). 

4. The Plaintiff, Customer, is 11 resident of the Town and is an electric utility 

customer of the City. 

5. The Defendant, City, is an incorporated Florida municipality of approximately 

15,000 residents in Indian River County, Florida, and operates a municipal electric utility that 

furnishes electric utility service to the Plaintiffs and other customers located within and outside 

the City limits. The City was established by Chapter 14439, Laws of Florida (1929). 

STATEMENT REGARDING 
THE FLORIDA GOVERNMENTAL CONFLICT RESOLUTION ACT 

6. The Town and the City are both political subdivisions subject to Chapter 164, 

Florida Statutes (the "Florida Governmental Conflict Resolution Act"). Accordingly, the 

Plaintiffs agree to abatement of this action to pursue resolution of this dispute under the Florida 

Governmental Conflict Resolution Act, and the Town intends to initiate the appropriate dispute 

resolution procedures before further prosecution of this action. In the event that the Plaintiffs and 

the City fail to resolve their dispute within the time frame, and through the procedures, provided 

by Sections 164.1053 and 164.1055, Florida Statutes, the Plaintiffs reserve the right to 

immediately renew prosecution of this action and to avail themselves of all available legal rights 

and remedies. 

2 
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GENERAL ALLEGATIONS 

The Clt(s Authoritv To Provide ElecMc Utllitv Service Wit/tin The Town 
Is Comlitioned Upon The Town's Permission 

Whiclt Hns Been Revoked As O(November 6, 2016 · 

7. The City owns and is responsible for operating a municipal electric utility system 

that serves approximately 34,000 customers, of which approximately 12,000 are located within 

the City ("Resident Customers") and approximately 22,000 are located outside the City ("Non-

Resident Customers"). Approximately 3,500 of the City's Non-Resident Customers are in the 

Town. 

8. The Plaintiffs are located in the Town and receive electric uti lity service from the 

City. The Town is located outside the City. Thus, Plaintiffs are Non-Resident Customers of the 

City. 

9. The City's ability to provide electric utility service in the Town is derived directly 

from the consent of the Town, and the City has no legal right to provide such service absent the 

Town's consent. 

10. The Florida Constitution and the Municipal Home Rules Powers Act provide the 

Town with broad powers to regulate the use of its own rights-of-way and other public areas. Art. 

VIII,§ 2(b), Fla. Const.; § 166.021, Fla. Stat. (2014). 

II. The special act that established the Town also provides it with broad powers to 

regulate the use of its rights-of-way, contract with other municipalities for the provision of 

electricity, and grant franch ises of all kinds for the use of its rights-of-way and public areas. Ch. 

29163, §2(e) & (f), Laws of Flo. (1953). 

12. Pursuant to those br-oad powers. the Town entered into a franchise agreement with 

the City in 1986 (the "Franchise Agreemcnr") that granted the City an exclusive franchise to 

3 



Docket No. 140142-EM Attachment A 
Date: November 13, 2014 

 - 43 - 

 

constn1ct, maintain and operate an electric utility within the Town's rights-of-way and other 

public areas lying south of Old Winter Beach Road (the "Franchise"). A copy of the Franchise 

Agreement is attached hereto as Exhibit "A." 

13. Pursuant to its Franchise, the City has placed poles, wires, fixtures, conduits, 

meters, cables and other electric facilities within the Town's rights-of-way and other public areas 

for the purpose of supplying electricity to the Town and its inhabitants. 

14. The City currently provides electric utility service to approximately 3,500 

customers within the Town, while Florida Power and Light Company ("FPL") serves the 

remainder of the customers in the Town (approximately 739 customers). 

IS. In return for the Town granting the City the exclusive Franchise to operate an 

electric utility within a ce11ain area of the Town, the City agreed to provide the Town and its 

citizens with electric utility service, to furnish such electric utility services in accordance with 

normally accepted electric utility standards, and to charge only reasonable rates for the electric 

services it provides. Ex. A, Franchise Agreement,§§ I, 2 and S. 

16. The Franchise Agreement between the Town and the City has a tenn of thirty (30) 

years and will expire on November 6, 2016. 

17. Tile Town has fom1ally advised the City in writing that it will not renew the City's 

Franchise, and that upon expiration of the Franchise the City will no longer hnve the Town's 

permission to occupy the Town's rights-of-way and public areas nor will it have the Town's 

pennission to operate an electric utility within the Town. 

18. The City's sole authority to occupy or in any manner usc the Town's rights-of· 

ways and other public areas to provide electric service is found in the Franchise Agreement. 

4 
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19. Florida law does not authorize a municipality to provide extra-territorial electric 

utility service within another municipality's corporate limits without the other municipality's 

penn iss ion. The Franchise Agreement provides the penn iss ion under which the City is currently 

providing electric utility service in the Town, but the City will no longer have that pennission 

after November 6, 2016. 

20. The Town has elected to revoke its pennission for the City to operate its electric 

uti lity in the Town because the City continues to mismanage its utility and charge the Town and 

its citizens unreasonable and excessive electric rates. 

The Citv's Failure to Charge ReasonableRgtes 

21. The City's electric rates have increased dramatically over the last I 0 years. Today, 

the Plaintiffs and other Non-Resident Customers in the Town are forced to pay unreasonable 

electric rates that are approximately 30% higher than the electric rates paid by Town citizens 

receiving electric utility service from FPL. 

22. Upon information and belief, Plaintiffs and other Non-Resident Customers in the 

Town receiving electric service from the City are collectively paying in excess of $2.0 million 

more per year than they otherwise would pay if electric service was provided by FPL. 

23. Because FPL is an investor-owned utility, its electric rates are regulated by the 

Florida Public Service Commission ("PSC") under Chapter 366, Florida Statutes. 

24. In contrast, as a municipal electric utility, the City and its electric utility rates are 

not regulated by the PSC. See§§ 366.04 and 366.02(1), Fla. Stat (2014) (providing the PSC with 

the j urisdiction to regulate rates and services of a "public utility," but excluding municipalities 

from the definition of"public utility"). 

5 
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25. Instead, the City's electric util ity is managed and its rates are set exclusively by 

the City Council. Ch. 14439, § 40, Laws of Fla. (1929). 

26. The City's Council Members are elected by the ci tizen_$ who reside inside the 

City's corporate limits. See Ch. 14439, § 9, Laws of Fla. (1929) (the Council is "elected by the 

qualified voters of said City."); Part I, Art. IV, § 4.01, of the City Code ("[a]ny person who is a 

resident of the city, who has qualified as an elector of this state, and who registers in the manner 

prescribed by law shall be an elector of the city."). 

27. Under Florida law, the rate levels of a municipal electric utility like the City are 

not regulated by the PSC because there is an expectation that citizen-ratepayers of a municipal 

electric utility have an adequate voice in regulating their own electric rates. This expectation is 

based on the premise that elected municipal officials are ultimately responsible to their citizen· 

ratepayers for all rate impacts associated with their operation of the municipal utility system. In 

other words, if a customer believes that an elected official is not properly managing the 

municipal electric utility, then that customer can vote the elected official out of office. 

28. However, because approximately 65% of the City's electric customers are Non· 

Resident Customers located outside of the City, a significant majority of the City's electric 

customers cannot vote in City elections, and thus have no voice in electing those officials that 

manage the City's electric utility system and set their electric rates. 

29. Although the City is not subject to the PSC's rate-setting jurisdiction, the City is 

still required by law to set rates that are reasonable. The special act creating the City provides 

that the "City Council may by ordinance make ret1sonuble regulations as to the use of any public 

utility and may tix reasonable rates for service fumished by public utilities to consumers."§ 40. 

Ch. 14439, Laws of Fla. (1929) (emphasis added). A copy of the special net is attached hereto as 

6 
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Exhibit "B." Likewise, the Franchise Agreement between the Town and the City expressly 

requires that the City only charge "reasonable" rates for the electric services it furnishes to the 

Town and its citizens. Ex. A. Franchise Agreement, § 5. 

30. The City has engaged in improper rate-making practices that require the Plaintiffs 

and other Non-Resident Customers to unfairly subsidize City operations that are not related to 

the furnishing of electric service to customers. For example, upon information and belief: 

a. The City has diverted electric utility revenues to the City's general revenue fund 

to cover non-utility costs, including propping up the City's unfunded pension 

obligations to current and former employees that had nothing to do with the 

operation of the City's electric utility or the furnishing of electric service; and 

b. Under the pretense of eliminating a 10% surcharge on the Plaintiffs and other 

Non-Resident Customers, the City actually adopted an aggressive inverted rate 

which resulted in a net increase in base rates that disproportionately affected Non­

Resident Customers. 

As a result of these improper rate-making practices, Non-Resident Customers are being forced to 

subsidize approximately 24% of the City's total budget. These and other improper rate-making 

practices of the City have resulted in unreasonable and excessive rates, which the Plaintiffs and 

other Non-Residential Customers are being forced to pay. 

31 . In order to protect against unreasonable rates, the City has a legal duty to the 

Plaintiffs and its other electric customers to operate and manage its municipal electric utility with 

the same degree of business pn•dence, conservative business judgment and sound fiscal 

management as is required of private investor owned electric utilities. Swte v. City of D<tytcma 

Bem·h. 158 So. 300. 305 (Fla. 1934). 
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32. Under Florida law, customers of an electric utility are not required to bear the cost 

of imprudent utility management decisions. Gulf Power Company v. Florida Public Service 

Commission, 487 So. 2d I 036 (Fia, 1986). 

33. Prudent electric utility management requires the implementation of proper risk 

management policies in order to manage fuel price volatility and keep power costs as low as 

reasonably possible. 

34. The City has failed to prudently manage its utility system. For example: 

a. Upon information and belief. the City has abdicated its operational and 

managerial responsibilities to others without appropriate oversight and due 

diligence; 

b. Upon information and belief. the City has operated its electric utility system 

without implementing appropriate risk management protocols to mitigate fuel 

price volatility and keep electric power costs as low as reasonably possible; and 

c. The City has conceded in filings with the PSC that it did not have the "required 

knowledge, capabilities, or expertise" to perfonn basic utility managerial 

functions such as determining how customers were counted prior to 2008. 

These and other instances of managerial imprudence have caused the City's electric power costs 

to rise to excessive levels. 

35. The City's elected officials have decided to pass the City's excessive power costs 

on to Plaintiffs by charging them unreasonable electric rates. As n result, Plaintiffs are being 

forced to pay unreasonable electric rates that are appt·oximately 30% higher than the electric 

rates paid by other Town citizens receiving the same unit of electric service from FPL. All that 
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differentiates these electric customers is where they fall in terms of the City's service area versus 

FPL's service area. 

36. The Plaintiffs and othe·r Non-Reside!lt Customers have had no voice in electing 

the City officials who made, approved and/or ratified these unreasonable rates and imprudent 

utility management decisions. Consequently, the Plaintiffs have been and continue to be harmed 

by the unreasonable, unjust, and inequitable electric rates which they are being charged by the 

City. 

Tlte Plaintiffs' Rights To Have A11 Electoral Voice Regt1rdl11g 
tlte Govema11ce oft he Citv's Electric Utilitv 

37. The United States Supreme Court has recognized that where a municipal 

government is providing electric utility services, the benefits and burdens of the electric utility 

operations affect all customers indiscriminately such that all customers should have an electoral 

voice in how the utility is governed. See Cipriano v. City of Houma, 395 U.S. 701,705 (1969). 

However, the Plaintiffs and other Non-Resident Customers of the City, have no vote with respect 

to the governance of the City's electric utility. 

38. In 2008, the Florida Legislature passed Chapter 2008-227, Laws of Florida, for 

the express purpose of providing all customers of small municipal utilities, including those 

outside the municipality, a voice in electing the governing board of their municipal utility. 

39. Chapter 2008-227 added subsection (7) to Section 366.04, Florida Statutes, to 

require each "affected municipal electric utility" to conduct a referendum election of all of its 

retail electric customers to detennine if a majority of the customers are in favor of creating a 

separate electric util ity authority to operate the business of the electric utility. "Affected 

municipal electric utility" is defined as a municipality that operates an electric utility that: 

a. Serves two cities in the same county: 
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b. Is located in a ooncharter county; 

c. Has beiween 30,000 and 35,000 retail electric customers as of September 30, 

2007; and · 

d. Does not have a service territory that extends beyond its home county as of 

September 30, 2007. 

§ 366.04(7}, Fla. Stat. (2008). 

40. The City is an "affected municipal electric utility" subject to the requirements of 

Section 366.04(7). In filings before the PSC, the City has admitted that: (i) it serves the City of 

Vero Beach and the Town, both municipalities in Indian River County; (ii) Indian River County 

is a noncharter county; and (iii) the City's service area does not extend beyond Indian River 

County. Furthennore, the City's audited financial statement for 2007 expressly notified the 

public that the City had 33,442 retail electric customers as of September 30, 2007. Upon 

infonnation and belief, the City also represented to the PSC and to credit rating agencies that it 

had in excess of33,000 retail electric customers in 2007. 

41. Prior to passage of Section 366.04(7), consistent with established electric utility 

industry practice, the City quantified its reta il customers by counting the number of separate 

meter accounts. 

42. After Section 366.04(7) became law, the City disavowed its prior customer counts 

set forth in its audi ted financial statements and has now has asserted that it is not subject to 

Section 366.04(7) because the City had less than 30,000 customers as of September 30, 2007. In 

reversing itself and claiming that it had less than 30,000 retail electric customers the City has 

adopted a novel and eJTQneous custoiner count method which for the first time counts individuals 

with multiple meters as a single "customer". 
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43. TI1e City's newfound scheme for counting customers was contrived to avoid the 

referendum election requirements in Section 366.04(7), and is contrary to established utility 

practice for counting utility customers. Moreover, it differs radically from the method of 

counting customers which the City uses for purposes of its own audited financial reports, and its 

filings with the PSC and the credit rating agencies. 

44. Section 366.04(7) in fact applies to the City, and all of the City's customers are 

entitled by that statute to participate in a referendum election and vote on the creation of a utility 

authority, which if approved, would give all customers a voice in electing the governing board of 

their utility. The Plaintiffs, along with the City's other Non-Resident Customers, continue to be 

hanned by the City's ongoing failure to comply with Section 366.04(7) because they continue to 

be disenfranchised and have no voice in electing those officials that manage the City's electric 

utility and set their electric rates. 

COUNT I 

For Declaratory and Injunctive Relief Relating to the 
City's Unreasonable and Unjust Electric Rates 

45. This count is an action for declaratory ~nd injunctive relief by the Plaintiffs 

against the City relating to the City's unreasonable and unjust electric utility rates. 

46. The Plaintiffs adopt paragraphs I through 44 as if set forth fully herein. 

47. The City has a legal duty to its customers, including the Town and the Customer, 

to charge only "reasonable rates" for the electric services that the City provides, and to keep 

those rates as low as possible because the City is a monopoly electric service provider and is 

only allowed to operate as such in order to provide its customers with electric service at prices 

that are ns low as reasonably possible. Ch. 14439, § 40. Laws of Fla. (1929); § 180.13(1), Fla. 

Stnt. (2014): Ex. A, Franchise Agreement.§ 5. 
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48. The City also has a legal duty to oct prudently in m~naging its electric uti lity 

system in order to protect its customers from unreasonable rates. 

49. As described in Pl!ragraph 30 above, the City has bi;C8ched its legal duty to charge 

only reasonable rates by employing improper rate-making practices that require Non-Resident 

Customers, including the Plaintiffs, to unfairly subsidize City operations that are not related to 

the furnishing of electric service to customers. These and other improper rate-making practices 

by the City hove resulted in unreasonable and excessive rates, which the Plaintiffs and other 

Non-Residential Customers are being forced to pay. 

50. As described in paragraph 34 above, the City has breached its duty to prudently 

operate and manage its electric utility by making a series of ill-advised utility management 

decisions which have driven the City's cost of power to excessive levels and resulted in the City 

charging unreasonable electric rates. 

51. The Plaintiffs have a clear legal right to pay only those electric rates which are 

reasonable, just, and equitable, and have been and continue to be harmed by the unreasonable, 

unjust, and inequitable electric rates charged by the City. 

52. The Plaintiffs are being in-eparably harmed by the City's continued imposition of 

rates which are not reasonable, just, and equitable, and have no adequate remedy of law. 

WHEREFORE, the Plaintiffs request this Couat: 

(I) Declare that the electric utility rates the Plaintiffs are being charged by the City 
are unreasonable, unjust, and inequitable in violation of the special act creating the City and 
common law; 

(2) Enjoin the City from further charging any rates beyond those thnt are reasonable, 
just, and equitable; 

(3) Award PlaintiiTs supplemental relief under Section 86.061, Florida Stlltutes, in the 
form of a refund of any payment of rates they have made which were in excess of what was 
reasonable. just. and equitable; and 
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(4) Grant the Plaintiffs such other and further relief as the Court deems proper under 
the circumstances. 

COUNT II 

For Declaratory Relief That The City 
Must Remove Its Electric Facilities from the Town 

Upon Imminent Expiration of the Franchise Agreement 

53. This count is an action for declaratory relief by the Town against the City 

regarding the Town's rights under the Franchise Agreement. 

54. The Town adopts paragraphs I through 44 as if set for1h fully herein. 

55. The Town granted the City an exclusive 30-year Franchise to operate and 

maintain electric utility facilities within certain parts of the Town pursuant to the Town's broad 

powers to grant or deny fhmchises for the use of its rights-<>f-way and other public areas. 

56. The City's ability to provide electric utility service in the Town is derived directly 

from the permission of the Town, and the City has no legal right to provide such service l)bsent 

the permission of the Town. 

57. The Franchise Agreement provides the permission under which the City is 

currently providing electric utility service in the Town. However, the City will no longer have 

that pennission when its Franchise expires on November 6, 2016. 

58. Under Florida law a Franchise is a privilege not a right, and the City has no right 

to keep its electric facil it ies in the Town's rights-of-ways and other public areas after the 

Franchise Agreement expires unless the Town otherwise grants permission. 

59. Although the City has a territorial agreement with F'PL that currently envisions 

that the City will provide electric service to a portion of the Town, and the PSC has approved 

that territorial agreement pursuant to that agency's regulatory authority under Chapter 366. 

J'lorida Statutes. the Florida Legislature has confinncd thnt "nothing" in Chapter 366. including 
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the PSC's approval of the ten·itorial agreement, should be read to restrict the Town's broad 

regulatory power to grant or deny franchises for the use of its rights-of-way and other public 

areas. · § 366.1 I (2),. Fla. Stat. (20 14) ("Nothing herein shall restrict the police power of 

municipalities over their streets, highways, and public places ... "). 

60. In fact, in interpreting the jurisdictional limitations in Section 366.11 (2), Florida 

Statutes, the PSC has expressly ruled that it has no authority to impose itself in a dispute over 

whether a franchise agreement should be allowed to expire. See PSC Order No. 10543 (Jan. 25, 

1982). 

61. Moreover, the territorial agreement itself expressly acknowledges that the service 

area boundaries contained therein may be tem1inated or modified by a com1 of law. 

62. Thus nothing in the territorial agreement or the PSC approval thereof impedes the 

prosecution of this Complaint wherein the Town seeks to enforce its broad and sovereign 

regulatory powers to deny a franchise to another municipality for the use of the Town's rights· 

of-way and public areas. 

63. The Town has elected not to renew the Franchise Agreement with the City 

because the City continues to mismanage its electric utility and to charge the Town and its 

citizens unreasonable and excessive electric rates. 

64. Pursuant to its broad regulatory powers over its rights-of-way and other public 

areas, the Town has the legal right to require the City to remove its electric utility infrastructure 

from the Town's public rights-of-way when the Franchise Agreement expires on November 6, 

2016, and to obtain substitute electric service from other providers. See City of Indian Harbour 

Beach v. City of Melbourne, 265 So. 2d 422 (Fla. 4th DCA 1972). In that case the court was 

asked to resolve n similar inter-municipality dispute involving Melbourne's provision of utility 
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service to the residents of Indian Harbour Beach at rates which Indian Harbour Beach asserted 

were unreasonable. The Court resolved the dispute finding that, unless the cities mutually agreed 

·t.o resolve the.ir dispute, Indian Harbour Beach had the right to "expel" Melbourne and to obtain 

"substitute" utility service from other providers pursuant to an orderly process which the Court 

would supervise. ld. at 424-25. 

65. There is nothing in the Franchise Agreement that prohibit.s or in any way restricts 

the Town's right to expel the City's electric facilities from its rights-of-way and other public areas 

when the Franchise Agreement expires. 

66. There is nothing in the Franchise Agreement that requires the Town to purchase 

the City's electric facilities in the Town's rights-of-way or pay for the relocation of the City's 

electric facilities upon expiration of the Franchise Agreement. Thus, the City must bear the cost 

of removing its electric facilities from the Town's rights-of-way and public areas at the 

expiration of the Franchise, or negotiate a sale, lease or other transfer of those electric facilities 

to the substitute utility electric service provider selected by the Town. 

67. The City has indicated that it will not vacate the Town's rights-of-way public 

property, or allow the Town to secure substitute electric service from other providers, when the 

City's Fr~~nchise expires. 

68. The Town needs to act now to ensure that the City will remove its electric 

facilities fi'Om the Town's public property when the Franchise Agreement expires and thnt it does 

so in an orderly and ellicient manner so that substitute electric utility service, other thnn from the 

City, will be available to serve the Town and its citizens when the City's Franchise expires. The 

Town also needs to ensure thnt the transition to such substitute electric utility service will not 

result in internrption of electric service to the Town or nny of its citizens. A sufficient transition 
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period is required due to the number of customers involved; therefore, the Town needs the 

requested declaratory relief in advance of the Franchise Agreement's actual expiration in order to 

protect _its citizens. 

69. Thus, there exists a present, actual, and justifiable controversy between Town and 

the City, requiring a declaration of rights, not merely the giving of legal advice. 

70. The Town seeks a declaration that under the Franchise Agreement and the 

statutory provisions cited above (i) the City has no legal authority to provide extra-territorial 

electric service to customers residing within the corporate limits of the Towrl upon expiration of 

the Franchise Agreement; and (ii) the Town has a clear legal right to require the City to remove 

its electrical facilities from the Town's rights-of-way upon expiration of the Franchise 

Agreement, and to seck substitute electric service from other providers. 

WHEREFORE, the Town requests this Court: 

(I) Declare that upon expiration of the Franchise Agreement the City has no legal 
authority to provide extra-territorial electric service to customers residing within the corporate 
limits of the Town; 

(2) Declare that at the expiration of the Franchise Agreement on November 6, 2016, 
the City will have no right to maintain its electrical facilities in the Town's public rights-of-way, 
and must remove its electrical facilities from the Town's public rights-of-way; 

(3) Declare that at the expiration of the Franchise Agreement on November 6, 2016, 
the Town has a legal right to seek substitute electric service from other providers; and 

(4) Grant the Town such other and further relief as the Court deems proper under the 
circumstances. 
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COUNT III 

For Declaratory and lnjunctive Relief Relating to 
the City's Non-Compliance with Section 366.04(7), Florida Statutes 

71. This count is an action for declaratory and injunctive relief by the Plaintiffs 

against the City relating to the City's failure to comply with Section 366.04(7), Florida Statutes. 

72. Plaintiffs adopt paragraphs I through 44 as if set forth fully herein. 

73. The City's electric utility is managed and its electric rates are set exclusively by 

the City's Council Members who are elected by the citizens who reside inside the City's limits. 

74. Approximately 65% of the City's electric customers are not '"residents'" of the 

City, cannot as a matter of law vote in City elections, and thus have no voice in electing those 

officials that manage the City's electric utility and set their electric rates. Plaintiffs are part of this 

disenfranchised portion of the City's electric customers. 

75. Section 366.04(7), Florida Statutes, was passed to provide non-resident customers 

of small municipal electric utilities, such as the Plaintiffs, a voice in electing the governing board 

of their electric utility. Section 366.04(7) requires each '"affected municipal electric utility" to 

conduct a referendum election of all of its retail electric customers (both inside and outside the 

municipal limits) to determine if a majority of the customers arc in favor of creating a separate 

electric uti lity authority whuse goveming board shall proportionately represent Resident and 

Non-Resident Customers. 

76. For purposes of Section 366.04(7), "affected mun i~ipa l electric utility" means a 

municipal electric utility which serves two cities in the snme non-chnrter county, does not serve 

outside of its home county, and which had between 30,000 and 35,000 retail electric customers 

on September 30. 2007. 
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77. The City is an "aiTected municipal electric utility" subject to the requirements of 

Section 366.04(7). 

78. Prior to passage of Section 366.04(7), consistent with established electric utility 

industry practice, the City counted its retail customers by quantifying the number of separate 

meter 11ceounts. The City uti lized this customer count methodology in preparing its 2007 audited 

financial statement which expressly notified the public that the City had 33,442 retail electric 

customers as of September 30,2007. 

79. After Section 366.04(7) became law, the City has apparently disavowed its prior 

customer counts set forth in its audited financial statements, and has now refused to comply with 

the referendum requirements in Section 366.04(7) because it claims that it had less than 30,000 

customers on September 30, 2007. 

80. In regulatory filings with the PSC in 20 II, the City directly asserted that it is not 

subject to Section 366.04(7) based on an erroneous interpretation of Section 366.04(7) that 

would count individuals with multiple meter accounts as a single "customer" for purposes of the 

statute. The City's erroneous interpretation of Section 366.04(7) is nothing more than a contrived 

scheme to artificially lower the City's customer count below the statutory threshold to avoid the 

referendum election requirements in Section 366.04(7). That scheme is contrary to established 

utility pr11cticc for counting utility customers, and differs radically from the method of counting 

customet·s which the City uses for purposes of ils own audited financial report, and its other 

filings with the PSC and the credit rating agencies. 

81. In reliance on this erroneous legal interpretation. the City continues to refuse to 

comply with the directives of Section 366.04(7). nnd hns not conducted the referendum election 
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required by the statute that would give Plaintiffs and other Non-Resident Customers an electoral 

voice in the governance of the City's municipal electric utility. 

82. Plaintiffs dispute the City's erroneous interpretation of Section 366.04(7), and 

dispute the City's contention that it is not subject to that low. 

83. Consistent with the method the City used for counting customers in its audited 

financial statements, its other filings with the PSC, and its filings with the various credit rating 

agencies, the City should be required to count customers by quantifying separate meter accounts, 

in which case the City is subject to the re.quirements of Section 366.04(7), Florida Statutes. 

84. The Plaintiffs are being continually and irreparably harmed by the City's ongoing 

failure to comply with Section 366.04(7), because if the City complied with that statute, the 

Plaintiffs would have an opportunity to vote on the creation of a utility authority, which if 

approved, would give them a voice in electing the decision-makers who govern the City's electric 

utility and set the electric rates which Plaintiffs are being forced to pay. Thus, there exists a 

present, actual, and justifiable controversy between the Pia inti ITs and the City, requiring a 

declaration of rights, not merely the giving oflegal advice. 

85. The Plaintiffs have a clear legal and ongoing right to vote in the referendum and 

otherwise be represented as provided by Section 366.04(7), Florida Statutes, and no adequate 

remedy at law to cure the ongoing denial of that right and the irreparable harm imposed on 

Plaintiffs. 

WHEREFORE, the Town and the Customer request this Court: 

( I) Declare that the City is subject to nnd must COillJ>Iy with Section 366.04(7)(a), 
Florida Statutes; 

(2) F.njoin the City from continuing to fnil to comply with the requirements of 
Section 366.04(7); and 
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(3) Grant the Town and the Customer any other relief which may be proper. 

COUNT IV 

For Declaratory and Injunctive Relief Relating to the City's 
Violation of the Customer's Constitutionnl Rights 

86. This count is an action by the Customer agninst the City for declaratory judgment 

that the City's denial of the Customer's right to vote in a l'tferendum and otherwise be 

represented as provided in Section 366.04(7), Florida Stal\ltes, violates the Customer's due 

process and equal protection rights under the United States and Florida Constitutions, and for 

injunctive relief to require the City to comply with Section 366.04(7) in order to remedy these 

Constitutional violations. 

87. "lne Customer adopts paragraphs I through 44 and paragraphs 71 through 85 as if 

set forth fully herein. 

88. Section 366.04(7) provides all of the City's retail electric customers -· both 

Resident Customers and Non-Resident Customers -- a riGht to vote in a referendum on whether a 

separate electric utility should be created to operate the business of the City's electric utility. 

89. The City has denied that right to vote to the Customer, as well as to all of its other 

Non-Resident Customers. 

90. The process set forth in Section 366.04(7) also provides nn opportunity, upon 

approval thrOttgh the referenced referendum. for the Customer nnd nil other Non-Resident 

Customers of the City to be served by a separate electric utility authority, the governing board of 

which shall propot1ionatcly represent the Resident and Non-Resident Customers of the City's 

electric utility. 

91. Tite City continues to deny the Customer. as well ns all its other Non-Resident 

Customers, a pnth to obtaining that fnir nnd proportionate n:prcsentotion. 
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92. Rather, the City's electric utility is controlled and managed by the City Council, 

which is "elected by the qualified voters of said City" alone. Ch. 14439, §§ 9, 40, Laws of Fla. 

( 1929). 

93. When all citizens are affected ·in impo11ant ways by a governmental decision, and 

indeed are given the right to vote and participate in that decision by legislative act, it is 

unconstitutional to exclude some of those citi7.ens from the electoral franchise rights accorded to 

others similarly affected. 

94. By depriving the Customer (and other Non-Resident Customers) of the right to 

vote and participate in the processes provided for in Section 366.04(7), the City is in continual 

violation of the Customer's right to due process and equal protection under the United States and 

Florida Constitutions. U.S. Const. amend. XIV,§ I; Fl. Const. art. I,§§ 2, 9. 

95. This denial of the Customer's Constitutional rights constitutes an ongoing and 

irreparable harm for which there is no adequate remedy at law. 

96. There exists a present, actual, and justifiable ongoing controversy between the 

Customer and the City regarding whether the City should provide the Customer a right to vote on 

matters concerning the City's electric util ity, requiring a declaration of rights, not merely the 

giving oflegal advice. 

WHEREFORE, the Customer requests this Court: 

(I) Declare that the City's denial of the Customer's right to vote in a referendum and 
otherwise participate in the opportunities for representation provided in Section 366.04(7), 
Florida Statutes, violates the due process nnd equol protection clauses of the United States 
Constitution and the Florida Constitution; 

(2) Enjoin the City fi'Om continuing to deny such voting right, and require the City tl' 
comply with Section 366.04(7) in order to address the Constitutional deficiencies alleged herein: 
and 

(3) Gnmt the Customer such other and further relief ns the Co1111 deems pt'Opcr under 
the circumstances. 
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Respectfully submined this 18th day of July, 2014. 

HOLLAND & KNIGHT LLP 

/s/0. Bn1ce May. Jr. 
D. BRUCE MAY, JR. 
florida Bar No. 354473 
Email: bmce.may@hklaw.com 
KARF.N D. WALKER 
Florida Rar No. 982921 
Email: karen.walker@hklaw.com 
KEVIN COX 
florida Bar No. 34020 
Email: kevin.cox@hklaw.com 
HOLLAND & KNIGHT LLP 
315 S. Calhoun Street, Suite 600 
Tallahassee, Florida 32301 
Telephone: (850) 224-7000 
Facsimile: (850) 224-8832 
Secondary Email: jennifer.gillis@hklaw.com 
Secondary Email: connie.boatrighl@hklaw.com 

Affomeys for Plaitrtiffs Town of I11dian River 
Shores and Mlcflael Oclrmer 
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IRS ! p (10/27/86) 

A RBSOLO'I'IOII CMIITIIIQ 'fO Till ClTt OP VDO 
BBACB, rt.oJUDA, I'f8 80CCI88018 AIID NISXUS, 
Nl BLIIC'l'RlC PIINICIIISI I. 'l'llli I8COIPOIIA'l'BD 
IUIIIAB OP '1'1111 tOtl8 OP XIRII NI RIVlht llaJJIB8, 
rLOIIJDA1 IMPOSI IIQ PJOVISI WI MD oc.DI'l'IOII8 
IUILA'l'IBO 'l'IIBRB'I'OJ •. MD PJOVIDIJICf All 
BPP&C'l'IV! DA'l'! , 

BE I T RP.SOLVI!IO by the Board of the TOwn of Indian Ri ve r 

6ho~es , I ndian River County , Florida, a a followao 

Section 1 . '!'hat thero h hereby grante<l to the City 

ot vero Beach, Florid a (herein called "Grantee"), ita aucceaaors 

an4 aodgn~, t ho aole and exclusive right, pr ivilege or franchiee 

to construct,. ~naint.ain, a nd opor•t.• a n e l ec:trlc ayatem in, under, 

upon, ove~ a nd acrose t he preoent and future st.reeta, a lloys, 

bridges, eaa~nta a nd other public p lacea t hroughout all tho 

incorporated areas of the Town of Indian River Shoreo, Florida, 

(herein c a lled the "Gr antor "), lying IJOUth of Winter lin ch Road, 

a a such 1ncorporate<l limits we~a defined on Janua ry 1, l g86, a nd 

its auccuoora, in acco~dance with utAblhhed practices with 

respect to electric sys tem cona t~uction and maintenance, for a 

per iod of th i rty (30) years frOM tho date of acceptance hereof. 

Such e l ect r ic oonelat of etoctrio facilitlu 

(including po l es, fixtures, conduita, wiroa, meters, cable, etc., 

and, for electric system uea , telephone linea) tor the purpou o f 

supplying elect riel ty to GE"a ntor, and i to eucoeoeorts, t he 

inhab i tanto thereo f, and persona ancl corporations beyond the 

lim ita thereof. 

Upon oc:copta.nce of thia franchise , 

Grantee agree~ to prov ide such arcao v lth otectrlc aervica. 

'-ll of the etectric facilitieo of the Gra ntee Mhall b• 

conatructod, maintained end opera ted i.n accordanea with tho 

opplieable requtallnns of the l'flderal Covorn•ent and the Stete of V 
flnri.dA And thP C'JHARt \t.y .ttnd quall t y Of electriC •erY1Ce dellvered 

and sold •hall a t atl timee be and remain not inferior to tho 

applicable stan<lards tor such aervlce and other Applicable rules, 

reguldtinn• """ ot•nda rda now or hereafter adopted by the Federal 

-1-
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Ooverruoent and the State of Florida , 'l'he Grantee shall supply all 

electric pover and energy to conewaera through oaetera which ahall 

accurat.ely 10eaaure t he aoaount ot power and energy auppHed in 

~ceordance wi th normally accepted utili ty a tandarde . 

Section 3 . '!'hat tho facili t ie• ahall be eo located 

or relocated and ao conatructed •• to interfere • • little ae 

practl.cGble with traffic over eaid streets, alleys, bridgoe , and 

public places, and with reaaonab le egress from and ingreae to 

abutting property. The location or relocation of all facilitiea 

ahall be mado under the aupervhlon a nd with the approval ot euch 

repruentativea a a the gcvernincJ body of Grantor may deeignata tor 

the purpoee, but not ao u unreasonably to interfere with the 

proper operation o! Grantee' • f acilities acd service . That When 

any portion of a atroet la excava ted by Grantee in the location or 

rel ocation of any of its facilitlea, the portion of t he etroa t ao 

excav•ted shdl, vithin a n•aonable time and aa early •• 

practicable after such excavation, be replaced by the Grantee at 

ita axpo nse, end in as good condition as it wae at the t ime of 

euch excavation. Provided, however, that nothlncJ herein contained 

aha ll bo construed to make the Or11ntor It able to the Cranteo for 

any coat or oxpenae in connection with tba con1truction, 

reconstruction, repa i r or relocation of Grantee's facUltl.aa in 

ureots, highways and other publio places made necoeaary by the 

wideninq, gradinq, r avlncJ or otherwise improvinq by aaid Grantor, 

o f any of the present an<l future streets, avenuu , allaya, 

bridges, h i ghways, easement& a nd other public places uaed or 

occupi vd by the Grantee, except, however, Orantee a hall bo 

entitled to raloaburaement o! ito coeta aa may be provided by law. 

Section 4 . 'l'hat Grantor shall ln no way ba liable 

or reaponuible for a ny accident or <lomoge that may occur in the 

eona truct ion, operation or raa1nten1l.nce by Grantee of lte 

facilltlu hereunde r, and the •ceeptance of tllia Reaolution eball 

be deel!led an ~gree~:~ent on tho part of Grantee to indo10n1ty Grantor 

An•l ho\tl it ltoctt~l.C'ss a.l)alnst. any end all liabili t y, lola, coat, 

do"'age. or expenae, wh teh "'ay accrue to Gr4ntor by roAeon of the 

neq 1 ec:t , dofaul t. or miHc<.mducL o t Grant eo in the coni t.ruction, 

operation or mAinten~ncc of its tacllltles hereunder. 
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Section s. That all ratu an4 n~lea an<S regulation• 

established by Grantee fr001 time to ti- ehall be reasonable and 

Grantee' a ratea for electrlc eerviee ehell at. all t.l..,.• be oubjeot. 

to such regulation aa nay bo provided by State law. 'l'h• Outei4e 

City Limit surcharge levied by the orantoe on electric rates is as 

governed by atate regulations and may not bo changed unleaa an4 

unt.ll such sta te regulations are changed and even in that event. 

auch chargee shall not bo 1ncreaeo4 f r om the pre .. nt ton (10') por 

c;:ent above the prevailing City of Vera Beach ban rates without. a 

supporting coat of service study, in order to auure that auc:h an 

increase ia reasonable And not arbitrary an4/or capricious. 

The right to regulate electric ratea, i~pact. fees, 

service policies or other rule a or regulations or the 

construction, operation and roaintenence of the electric syate~a ie 

venell solely in the Grantee except a a ooay be otherviae provided,..( 

by applicable lawa of the Federal Government or the State of ( 

Florida. 
/ 

section 6. Prior to the i11poli tion ot any franchleo 

fee a.nd/or utility tax by the Grantor, tha Grantor ahall 9ive e 

rtin illlUll\ of sixty (60) days notice to the Grantee of the iatpOaition 

ot auch feo and/or tax . such tee and/or tax ehall be initiated 

only upon po .. ago of an appropriate ordinance in accordance "ith 

Florid>~ sr.at.ntes . such fee and/or tax ahall be a porcenta9e ot 

groae revenues from the sale of electric power and energy to 

cuetomers within the franchise area ae d.efinecS herein. SaleS toe 

and/or tu, ftt the option of tho Grantee, may be shown aa an 

adclitlona.l charge on affected utility billa. Tho franc:hiao fee, 

iC imposed. shall not exceed ah ( fl\) per cent of appllcable grou 

rcvonuca. The utility tax. 1 f impoaed, ehall be in accordance 

"'lth applic.\ble St.Ata st.at.\lte s . 

Section 7. PaYIIIents of the """'unt. to be paid to 

crantor by Grantee under the tenoa of Soc:tion 6 hereof ahall be 

Such monthly pay..anta ahall be 

rendered twenty (20) days after the monthly col lection period. 

T'he Crant.Of' a9reeo t.o hold. the Crantoe h&naloea frOfl any cl•..,g•• 

or auite resulting directly or indirectly ae a result of the 
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collection of auc:h fees an4/or taxoa, purauant. t.o Sect. ions 6 an4 7 

hereof and the crant.or ahall defend any and aU auita filed 

against the Grhnteo baaed on tho collection or such .oneya. 

section 8, As further conticleration of thia 

franc:hiae, the Grantor a9reea not to enoaga in or penoit any 

parson other than the Grantee to engage in the bueinoaa of 

diatribut.ing and ntllng elect.ric power an4 anergy clurin<J the life 

of this franchise or any axteneion thereof in competition with the 

Grantee, its aucc:eaeora and aeeigna. 

Additionally, the crantee ehall have tho authority to 

enter into Developer Agreements with tho developers of real estate 

projects and other cone11111era within the franchlu t.errit.ory, wtlich 

agreements may include, but. not be ll111itod to provhione relating 

t.o; 

( t) advance payment of contdbuticne ln aid of 

construction to finance ayatem expansion ond/or exteneion, 

(2) revenue guarantees or other such arrange~~~ente 

as eay ••~• the expanaion/extenaion aelf aupporting, 

(3) capacity r eeervation faee, 

(4) proratil a.Uocatlone of plant. expaneion/lina 

extenalon charqes between two or moro developera. 

D~vAloper Agree""'nte entered int.o by the Grantee shall 

be falr, juot. and non-discrimina tory. 

Section '· That fallure on the part ot Cranteo to 

comply in any oubstantial respect with any of t.he provbiona of 

this Roaolution. shall be qrounda for a forfeiture of thie grant, 

but no such forfeiture shall ta)(o ettec:t., if the reasonablanou or 

propriety thereof is protested by Orantea, until a court of 

competent jurladlc:ti on (with ri9ht ot eppaal in either partyl 

shall havo found that Grantee hao failod t.o comply in a 

substantial respect with any of the provisions of thh franchise, 

and lhe Orant.ee shall havo eiJ (6) montha after final 

deterwint~~t.lon of the qt.test. ton # to lftake 90od t.he default., b•foce • 

toc!elturo ah.>ll reault, vith the right l n Grantor at ito 

discretion to grant such add it i.onal tlme to Grantee for c0111pllance 

4 s neceeslties in the case require: prOYided, however, that the 
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provteiol\8 of this Section shall not be conatrued '"' U.pairing ilny 

&lternative right or rights Which the Grantor may h&ve with 

reapecL to Lho forfe iture of tranchhu under the Conatlt\ILion or 

tho general laW8 of Florida or tho Charter of the Grentor. 

Section 10. That. any soot. ion, 

oentence, clause, t.el'lll, word or: other portion of thii Resolutioq 

ahall be held to be invaLid, the roa~ain4er of thl.a R .. olutlon 

&hall not be affected. 

Section 11. ,. a condition precedent to tho taking 

ottect of thio grant, Grantee shall have filed ita aooeptance 

hereof "itb the Grantor' a Clerl< 'iithin ahty (60) clay• at tat' 

adoption. Thia Resolution aball tal<o oUeot on the date upon 

which orantee files ita Acceptance. 

Section 12 . The fre nch 1ae territory moy be expanded 

to Include additional landa in the '!'own or ln tho vicinity of the 

Town limits, ,,., they vero defined on January 1, 1986, provided 

aucb landa are la.,fully annexed into the 'l'oltn ll111lta and the 

G>:antee epecitlcally, ln wdtlng, appr:ov .. of euch additioa(a) to) 

ita aervice territory and the PUblic service COCIII'IIhaion of the Y 
state of Florida <\pprovea of euoh change(o) in eervlce boundariea. ~ 

Section 13. '!'Ilia Pranchiae auperaedu, with rea pact 

to electric only, the A9roement adopted oeceaber 18, 1968 fot' 

providing Wator- and Electric service to the Town of Indian River 

Shoree by the City of Voro Beach. 

Section 14. Thla franchiae la aubjoct to renowal 

upon the agreel118nt of both pa rti ea. Xn tho event. the Grantee 

daeiroe to renew this franch lao, then a flvo yoar notloe ot that 

intent.lon to the Grantor shall be r:equiracl. Should the Grantor 

wioh to renew thla franchise, the ee111e flve year notlce to the 

Grantee from th" Grantor shall be requlrod and In no event will 

the franchise be teron\nAted prior to the lnltlal thirty (30) y .. r 

period, except ae provided for In Section 9 hereof, 

Section lS. Provialona hacoin t.o contrary 

the r:rantee eholl not be lloble for the 

non- perfoczanee or delay in pecfor•.anc• of any of ite obllqa t.iona 

undertaken pursuant to the te rms of lhla rranchiee, where said 

-s-
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failure or delay h due to eaueee beyond t.he Grantee' • eontrol 

ineluding, "'ithout u • . itation, "locte ol God", unavoidable 

caaualtlee, aad labor dieputee. 

DONE an4 ADOP'I'I!D in regular aeeeion, thb !O.Cit day of 

loCC£PTP.Or 

'1'01111 COUNCil. 
CITY Of VUO 81!.\Cit TOWN OP IHDI I\N RIVER 8HORIIS 

etF ~-- .,.~~ 7 
Byr 

Hayor #' 
Dater G. .v'ov. 19V~ 

/ or 
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Seetionll 35, 36 and tho Enst Half ol Section 34, lying nnd baing 
in l\lnnntee County, Florid11, also Scetion 11 2 and the Ji'.nst Half of 
Section 3 in Township 36 South, Range 20 Enat, lying. nnd being in 
Sol'!lsota County, Flm·\dn, shall bo subject to tho pnyment of taxes 
sulliclent to pay off n1'd discharge snid indebtedness. 

Section 3. For tho purpose of assessing, levying nnd collecting 
such tnlCes, the County C(lr.-•missionors of 111nnntee County, Florida, 
11hnll order a sufficient nsscssrnent made of tho renl nnu pe1·aonnl 
property within such territorial limits as shnlllio within tho County 
of 1\[nuntco, Florida, to pay off nnd dlschot•ge its just proportion 
of said indebtedness,· and llkewiee tho County Commissionol'S of 
Snrosota County, Florida, shall ol'!ler a suJl'icient assessment made 
on tho real nud personal property within such territoriul limit' 08 

shall lio within tho County of Snrnsntn. Florida, to pay off and dis· 
chargo its just proportion of said indebtedness. Such proportions 
of. said indebtednellll shall be tlgut·od uu tho basis of tho assessed 
vnluntions for Stnto and County pUI"pOIIcs, Such proporty shall be 
assessed by the County .Assessot• of tho Tnxes, and shall be eolleetod 
by tho Tnx Collector of tho respective Counties. The proceedings 
in tho assessments, collections, t•eeolpts and disbursements of sueh 
taxes shall be liko the procoedingtl concet'lling County t.Lixoa 08 far 
as applicable, which taxes when collected aholl be paid to tho Trona· 
ut•or of the City of Verna, for the benefit of the creditors of aaid 
city. Such Treasurer shall hold offico for the solo pttrpose of re· 
ceiving and paying out such funds and only so long as is neceasny 
to carry out said trust. 

Section 4. Any and oil tax assessments, rolls or levies heretofore 
mado by tho City of Verna and uncollected nrc now declared null 
and void. 

Section 5, All laws or parts of laws in conflict herewith aro 
hot•eby repealed. 

Section 6. This .Act sl1nll take effect immcdintely upon its paB&age 
nnd npprovol by the Governor, Ol' upon its becoming a low without 
such opprovol. 

.Approved June 7, A. D. 1929. 

CHAPTER 14439-(No. 875) . 

.AN ACT to Abolish tho Present J\"lunieipnl Government of the City 
of Vcro Beach, in Indinn River County, Ji'loridn; to Create and 
Bstnbli!lh n New llhmicipnlity to bo Known os City of Vero Bench, 
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in Indian River County, Floridn; to Fix the Territorial Limits of 
Such City; to · Legalize and Validate the Ordinances of the 
Abolished Municipality nnd Oltioi~l Acts Thereon; to Valldato, 
Legalize, Ratify and Conflrm tho Ordinances nud Resolutions, 
Bonds, Certificates of Indebtedness nnd Obligations of the 
Abolished llinnicipolity of Vero Boach, Florida, ns the Ordinances 
and Resolutions, Bonds, Ccrtifleotcs of Indebtedness and Othe1• 
Obligations of tho New Municipality of Voro Bench, Floridn; to 
Lcgolizo, Validate, Rntify nnd Conflrm nil Contracts of tho 
Abolished Municipality of Vero Beach, Florido, Making Sucl1 
Contracts Binding Upon t11e New Municit)ality of Vcro Bench, 
Floridn; to Provide and Specify Ho" Such Municipality Shall 
Bo Governed, by What. Officers It Sholl Bo Governed, and to 
Filt and Prescribe the Jurisdiction and Powers of the Said City 
of Vero Bench, Florida, nnd the Officcws Thereof; and to Provldo 
for the Assessment, Lovy and Collection of Taxes nnd Assessments 
in and for tho Said City. 

llo It EnactccL by tl1o Leoislat11ro of tho State of Florida: 

Section 1. Thnt tho munieipnl corporntion now existing and 
known oa City of Vero Bench, ln Indian River County, Florida, be 
and tho anmo is hereby abolished and ll new munieipalily to be 
known aa Oity of Vero Bench, in Indian River County, Floridn, is 
hereby crented and cstabJished to aueceCI.l such former municipality 
of Uto City of Vera Beach, in Indian River County, Florida. City 
of Vc1-o Beach Beach, hereby created and established, shall embrace 
and include all that territory situated And being in Indian River 
County, Florida, described ns follows, tO:wit: 

Beginning ot tho northwest corner of Section 7, Tow1lslllp 88, 
South, Rnnge 40 Enst, run coat to tl1c center of tl10 nnvigntion 
chnnncl of the Indian Rivet•, 

Thonco run southerly alone tho center of tho said channel to a 
point due west of the south lino of Government Lots 8, 4 and 5 of 
Section 8, Township 33 South, Range 40 East, 

'fhcncc run ~ast along the south line of the aoid Lots 8, 4 and 5 
to the Atlantic Ocean, 

Thence run northel'ly nlonc tho Atlantic const, including the 
waters of the Atlantic Oec11n within tho limits of Indinn River 
County, Fl01·idn, to the east nnll weRt centcl' line of Section 29, 
Town11hip 32 South, Rnngc 40 Eoat, 
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Thcnco run west along tho said contor line of Section 20 to tho 
contcl' of Bethel C•·celt, 

Thonco run southerly and wCS!tc••ly nlong tho center of Bctltel 
Creek to tho Indian River, 

Thence run soutlnvcstot·ly pnst tho north end of Fritt 's island to 
tho CP.ntot• of tho west channel of the Indian Rivet·, 

Thcnco 1•un southerly nlong the west channel of tho Indian River 
to tho south right·of-wny line of the Indian Rivor Fm·ms Dt'llinnge 
DlstrlcVs .Main Cnnal, 

Thence west along tho said south right.of.wa)' line of tlto 1\'lain 
Canal to n point duo south of tho cost line of R. D. Corter's Sub­
division lying in the northeast quarter of the southeast quorte1• of 
Section 35, Township 32 South, Rnngo 30 East, 

~hence run north along the said east line of R. D. darter's Sub· 
division to tho no1•thcost corner of tho said R. D. Corter's Sub­
division, 

Thence run west along tho center line of Section 35, Township 
82 South, Range 31) East to the cost lino of Twenty-seventh (Emer. 
son) Avenue, · 

Thence l'IUI soutlt along tho said onst line of Twonty.seventh 
Avenue to tlte south right-of.way lino of tho 1\foin Canal of the 
Indian River Forms Drninogo District, 

Thence run westerly along the said south right.of-wny line of 
the l.'lRin Cnnnl to the cnst line of Forty-tllircl (Clomann) Aveuuo, 

Thence south along the said cost line of Forty-thh·d Avonuo, to 
n point thirty-five feet north of tho south line of northwest quar. 
tet• of the northwest qll&l·ter of Section 10, Townsltip 33, South, 
Rnnge 39 East, the said point being on the not•th line of Fourteenth 
Street, 

Thence enst along tho said north line of Fonrteonth street to the 
enst line of the northwest quarter of tho northwest qunrter of Sec­
tion 12, Township 33 South, Rnnge 3!) East, 

Thenco north along tho said ea.~t line of the northwest qunrtor • 
of the not•thwcst qunrtcr of Section 12 to the nortlt line of the said 
Section 12. 

Thence l'tlll cnst to the point of beginning. 
Section 2. The title to nnd jurisdiction over all streets, tlJOr­

onghfnrcs, pnrlcs, nlleys, public Jot.'! nnd sowers, ond nll other prop· 
crty of cvct•y kind, nnture or clcsct•iption wiUtin or without enid 
City, nncl nll othc1· pt•operty nncl mnnicipol plnnts of the City now 
owned, pO'.scssed or opcrnted by it, nnd all property of every ldnd 
nnd chnrnctct· which said City mny hereafter acquire within or 
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without said City, or may be vested in It or be dedicated to it, or 
which may hnvo heretofore been .veatl!d In it or dedicated to it, for 
ita usc or for the public use, sl1all be vested in the City of Voro 
Bench os created under this Act. There shall olso be vested in 
said City of Vero Benelt, os created by this Act, for municipal pur­
posllll only, title to nil tide \Vater ond other lands, and river and 
boy bottom waters, watemays nncl water bottoms and all riparian 
rights within tho City limits, now owned by the State of Florida. 

Section 8. All 1\SSessmonts fol' toxcs, public improvements or . 
bone8ts heretofore made or leviecl by the City of Voro Bench, and 
all liconlle8, fines or forfeitures lteretofore imposed and hereto.foro 
validated and confirmed, nnd all ·acts, resolutions, doings and pro· 
ceedinga of. the City Council of the City of V cro Brach, Florida, 
as snill municipality existed prior to tho passage of this Act rela· 
tive to the issuance of bonds of sold City nncl relative to naaeas· 
menta against property therein for public Improvements of nny 
kind, nature or description, which bonds luwe heretofore been 
issued and which assessments have heretofore been mnde, oro hereby 
logallzed, ratified, validntod and confirmed, notwithstanding any 
wnnt of power or authority of tho snld City Council or of said 
Oity, or of any defects or nny irregularities or omissions in said 
acts, resolutions, doings and proceedings; nnd all boncbt which hove 
heretofore been sold and delivered by said City of Vero Beach, or 
which have heretofore been nuthorlzed nnd ili8Ued but not yet sold 
or delivered and which mny hereafter be sold and delivered, aro 
hereby declared to be valid nnd binding obligations of snid City 
and incontestable in the hands of bono fldo purchasers for value for 
any reason or upon any ground whatsoever. And oll·monoys duo 
to or collectible by thu City from tnxcs, assessments, licenses! flnea, 
forfeitures or from any other source whatsoever; and nil debts or 
obligations clue the City of whatsoever nnture shall ltenceforth be 
duo and payable to the City of Vero Bench created under this Act. 

'.All liabilities and obligntions to nntl rights of actions posse&e~ed by 
the City shall rcmnin in foreo and effect; and all prosecutions for 
any violation of the ordinances of said City, and nll offenses here­
tofore committed against snid City nre horeby snved and preserved 
\9Ith the right of prosecution; and nil judgments, fin~ and sen· 
tcnces agninst persons under conviction nre likewise saved and pre· 
served under thsi .Act. 

Section 4. All lawful debts Ol' obligations of the City now ex· 
isting or outstanding nrc hereby <lcclnrc<l to be vnlid and unim· 
paired as debts nncl obligations of tho City of Vcro Beach created 
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under this Act. And no obligntion or contract of said City shall 
bo impaired by· this chnngc, nnd all obligations, debts, bonds, time 
warrnnts, notes and other lnwful obligntions of evel')' kind, nature 
or description he1;ctoforc incurred, executed, issued or sold by said 
City of Vero Bench shnll be, nnd the same are, hereby declared to 
bo the vnlid and binding obllgntions of tho City of Voro Beach 
created under this Act. 

Section 5. .All ordinances, I'Cllolutiona, ruloa and regnlatlons now 
in force in the City of Ve1·o Bench, not in conflict with tho pro­
visionll of this Act or tho Constitution of the United States or of 
the State of Flot·idn, shoJI remain of full force and effect until re­
scinded, repealed or amended by the City of Vcro Bench created 
under this Act. .And nlllnws now in foree or that mny hereafter 
be enacted by the Ll!gislntm·e of the Stnto for the benefit and pro· 
tection of cities and towns, which may not conftiot with the pro­
visions of this .Act, shnlt enure to and be npplicablo to the City of 
Voro Benclt. 

Section 6. .All contracts entered into by the City of Vero Beach, 
and all pending legal proceedings of every kind and character, 
oitber by or against the City of Vero Beach, or in which the Oily 
of Vero Bench is interested, instituted prior to the p118811ge of this 
Act, and nit pending proceedings for public work or improvements 
by tho City of Vero Bench, of every kind and character, whether 
or not tho same shall result in the lcvyinc of gon·eral or special taxes 
or assessments, or tbe issunnce of wnrrnnts or certificates of indebt­
edness or bonds or notes, shall continue in full force and el!eet and 
shall not bo affected in any manner by tho provisions of thia Acl 

Section 7. No vested right or rights acquired or held by any 
individual or corporation under and by virtue of the existing char­
ter, ordinances, resolutions, rules, regulations and contracts of the 
City ot Vero Beach shall be abridged, nullified or 11bolishcd by this 
charter. 

Section 8. The corporato authority of said City shall be vested In 
n Mayor, City Council, Clcl'k, Tnx Collector, 'fax .Assessor, Treas· 
urcr, i\fnrshnl and Ucgistrntion Officer; ond the City Council is 
hereby authorized and empowered to create, by ordinance, such 
other and additional officers, with such powers and duties, as it 
deems adviaablc. The City Council Is hereby authorized and em­
powered to abolish tho office of City Treasurer of aaid City pro­
vided ·the same shnll not become oft'ectivc until after the expiration 
of tho term of office or tho present incumbent. 
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·Section 9. The 1\fnyoa• nnd tho members of tlto City Council sltnll 
be elected by the qualified votct'S of said City. The Clcx·k, Tnx Col· 
lcctoa•, Tax Assessor, Tt"OOsm•cr, ~fnrshnl, Rcgistrntlon Officer, nnd 
any othca• officers· hereafter crcutcd, when the City Council· ahnll 
not otherwise provide, shnll bo appointed by tho Mnyor, subjcet to 
conflmtntion by tho City Council. 

Section 10. Tho Cit.y Councilmny provide by ordinance for tho 
ltoldlng by ouo oa• more persons of tho offices of Tax Asscsso1•, Tnx 
Collector, Clerk, Troosm'Cr and Rcgish·ntlon Officer. 

Section 11. · Any pct'SOn, male or female, who hos x·cnchcd tho 
ago of twenty-one yent'S nnd i11 n citizen of tho State of Florld11 11nd 
who has resided in the County six months and in tho City of Voro 
Beach for thirty dnys and who is regiatered ns n voter on tlto City 
Registration Book, shall be qualified to hoid uny offico In said City, 
nn<l to vote in nil City Elections, except bond elections, wltcn the 
qualifications shall bo hereinafter provided. ThG payment of poll 
tax Bl•nll not bo a·equil·cd as n qualification for voting at elections 
in said City. 

Section 12. No parson shall bo eligible to hold office in said City 
unlcs.'l he or she bo a qualified voter in said City. 
. Section.13. The regulnr annual election for the elective officers 
of tho City of Vero Beach shall be l1eld on tl1e second Tuesday in 
December of each year, and tho present offleers of the City of Vero 
Bench, whether elected or appointed, shall retain tho snmo offices 
under ·the City · hereby created lor tlao term for which they wero 
elected or appointed nnd until their aucCCliSOrll ax•o elected or ap· 
pointed ond qualified. Provided, however, th11t tho City Council 
shn)l hnvo tho powct· by ordinnnco to loy off the City of Vero 
Bench into wards not to exceed five in number and to provide for 
tho election of a Councilmnn from cnch ward to bo elected eithcr·by 
tho qualified electors of tlto City at largo ot· by the qualified electors 
in' each wnrd, ns the City Council mny determine. 

At tho regular annual election to bo held in tho City of Voro 
Bench on tho secoml Tuesday in December, 1029, there sh11U be 
elected three membm'S of the City Council for ·tho term of two years; 
nt the next City election iteld on the second Tue~~dny In Dcoembcr, 
1930, two membct·s of the City Council slaall bo elected for thu torm 
of two years; and thereafter members of the City Council shall bo 
elected for tho term of two ycnl'S eneh; so thnt two members nro 
elected it.t one nimunl election, nnd three members nre elected nt tho 
next nnnnnl election, but each for the term of two ycor11 nnd unt il 
their !IUCCCSSOioS nrc elected nnd qualified. 
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Beginning with tho election l1eld in December, 1929, o. Mnyor shall 
bo elected for the term of two ycariJ. 

Section 14. That all off!CC1'S of tho City of Vero Beael1 sl1all hold 
office until thch• BllCCCSS01'S 111'0 eJected 01' nppointed and qunJifted. 

Section 15. Ench officer of tho City os soon nil com•oniont otter 
hilt appointment or clcct.ion shall tnko befot·c tl1e l\Ioyor or before 
any pct'SOn authorized to ndministo1• onths, nn onth ot• nftlrmntion 
that he will anpport, protect nnd defend tho Constitution and gov· 
orumont of tho United States nnd of the State of D'lo1•lda against all 
enemies, domestic 01• foreign, nnd th11t l1o will bear tl'Uo faith, 
loynlty nnd allegiance to tho same nnd that he is entitled to hold 
of6co \Utdcr the Constitution ond lows of tl1o Stnto of Florida, and 
thnt ho will fRithfully porfot·m the duties of tl1o office on wl1ich l1e 
is about to enter. 

Section 16. Said corporation shnll have porpotual succession, 
mny suo and bo sued, plend and ho implcnded, and shall havo a com· 
mon seal which mny be changed by tho City Council nt plcnsut-e. 

Section 17. SAid corporati.on may own, purcllnse, lcaso, receive; 
acquire nnd hold property, real and pel'Sonnl, within and without 
tho territorial boundaries of said corporation to be used for any 
nnd all such public pu1·poscs 11s the City Council may deem neccs­
snt·y and proper, nnd thnt said corporntlon is hcr·eby fully empow­
ered to sell, lease, convoy and otl1crwlso dispose of any and all prop­
erty, real and personal, which may belong to aald corporation, nnd . 
tho City Council shall prescriho by ordinnneo tho manner of making 
Rueh conveyance. Provided, howover, that tl1e electric light and 
power plant nnd/or ·waterworks nnd/or any other public utllitics 
owned or operated by said City shall never bo sold, le11sed or other· 
wiso disposed of unlcs..'l such snlc, leaao or disposal shall tlrst bo rot­
lfted, approved a11d confirmed by a majority voto of the qualified 
olectors of said City who nrc freoholdet'R1 voting at 1111 election duly 
called and hold for such purpose in 1\ccordonco with the ruloa and 
rcgulntions of said City providing for the holding of gencrnl clec· 
tions therein. 

Section 18. The City Council shAll by 01'dinnneo provide fo1• tho 
holding of 1111 general nnd special elections and for tlto return 1111d 
cnnvnss of tho some nnd for tho registration of vote1'8. 

Section 19. Tho 1'1Iayor shnll hnvo the power to preserve penco 
nnd order· and to enforce tho o1•dinnnces of snld City and shall havo 
such powct'S nnd duties 11s at•o conferred upon him by ot'<liunnco. 
His compensation shall be fllCC<] by ordinance and sl1nll not bo 
chnngcd during l1is term of office. He shnll hnvc jurisdiction for 
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tho trial of all offenses against tho Jnws of tho City; and it shall bo 
his U\lty to 8f!O t]IO.t 'tho Otodinanees al'O faithfully executed and tho 
ordct'S of the Council duly obso&'\'cd and enforced. Ho shall be 
Judgo of tho Municipal Court and slulll hnvo powet• by his warmnt 
to hnvo bt'Ought bcforo him any person Ol' persons charged with tho 
violation of tho ordinances. :tlo shall hnvo power to require tho 
attondnnco of witncssas fo1• and against tho accused ; to administer 
oaths, to take affidavits and to inquire ns to tho tt-uth of all eho.rges 
proforrcd; to decide upon the guilt ot• Innocence of the accused, 
nnd to fix by sentence tho penalty prcacribed by ordinance, a11d to 
enforco tho snmo; to pnrclon and rclcnse persons convicted by him, 
and to hnvo and oxcrciso all the powers incident nnd usual to tho 
enforcement of his jurisdiction; and l1o shall o.lso have the' power 
to punish for contempt of :M:unlcipal Court to the oxtont of n flno 
not O.'<oceding One Hundred Dollars or impl'isonmcmt not oxcceding 
tllirty days, or both such penalties in his discretion. Pl'Ovide«, how­
over, that the City Council, with tho written consent of or at tho 
written raqucst of tho Mayor, sha11 hnvo tl1o power to elect by n mn­
jority vote, n suitable person who shnll prcfo1•ably be a duly licensed 
and practicing attorney at law of anid City, ~nd who shall also bo 
a quo.lified elector therain, to bo Judge of the Municipal Court of 
tho City of Vero Bench, and when so o\cctod said Judgo shalll1avo 
tho anmo powers and duties as tl1is Act confers upon the Mayor ns 

_ such Judge, and upon tho election of auoh Judeo U1e authot•ity of 
tho l\Jayor as such Judge shall cease, oxoopt dut·ing tho absence or 
aicknCSB of au ell Municipal Judge, when tho Mayor of said City shall 
be acting Judge of tho Municipal Court of ll!lid City. The City 
Council shall fl:t tho compensation of auch Judge IUld t11e term of 
offteo of such Judge, when elected a.s heroin provided, ahull expire 
on tho date of t11e term of tho oft! co of tho incumbent May_or. 

Section 20. The City Council shnll hnve authority by ol'di­
nanco to provide for taking cash security for appearance before 
the Mayor's Court for nny person or corporation accused of 
violating n City ordinnncc: nncl for tho forfaiturc thereof in default 
or such appearance. 

Section 21. The Mayor shnll havo power to suspend nny officer, 
except Councilmen, for misconduct in oft'ieo, or neglect of duty re­
porting l1is action in writing, with rensons therefor, to the next 
ragulnr meeting of the Council, for its approval or disapproval. 
Notice of auoh suspension and the reasons therefor shall be given· 
in writing to the su!lpenclecl officer by mailing U1o same to his 
last known addres.CJ, nncl the said snsponcled officer shall have 
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the 1•ight to o. hcnring before the City Council. If the City Council · 
shall approve tlto action of the Mayor in suspending such officer, 
1111id officer shnll thereupon stnnd removed nnd his office vacnted. 
If the Council shnll not approve the notion of tlto Mayor in sus. 
pending suoh officer, the snid officc1' sl1nll resume his duties. 

Section 22. The Mnyor shnll hnve gencrnl supervision over nll 
City officers nnd the police force and moy e:camino into the con­
dit1on of the officers, books, records nnd papers thereof ancl tllc 
manner of conducting official business. He shnll report to the 
City Council all violations or neglect of duty of any official that 
mny como to his knowledge. He shall moko such recommendations 
nbout City business to the City Council as 110 deems advisable. 

Section 23. The l\lnyor shilll appoint sucl1 police force with the 
consent of the Council os mo.y be deemed necessary. Tho compen­
sation of policemen shnll be flxecl by the City Council. 

Section 24. When in his opinion the public good requires, tho 
llfayol' may appoint and dischnrge special policemen and doteo­
tlvea, mnldng report thereof to tho City Council nt its next meet· 
ing tl1creafter. 

Section 25. The lllnyor sJ1all communicnte from time to time to 
tho Council such information and recommend suuh measures touch­
ing the public services ns l1e may deem proper, and sbo.U perform 
such other duties ns tho ordinances t>roscribe . 
. Section 26. The 1\layor mny cnll special meetings of tho Council, 
and when called he shnll state tho object fo1• which eolled, and tl1o 
business of such meeting shall be confined to the objects so stated 
in the call, unlcs.~ nll the members of the Council are p1•esent, when 
they may trnnsnet snoh busincs.~ ns they sec fit. 

Section 27. Tho 1\Inyor may be impenohecl by the Council for 
misrcnsnncc, mnlfeasonce or nonfcasnncc in office, for drunken­
ness or gros.~ immorality. Should cllorges be preferred against 
the 1\fnyor the Council shall furnish said 'Mayor with n copy of 
the chnrges, giving him n roo.sonnblo time to answer. nnd shnll 
p1•oceed without unnecessary delRy to investigate and decide snid 
chnrgcs. It shall require a four-fifths vote of all the 1ncmbors of 
the City Council to remove the Mayor. 

Section 28. That in cnae of death or absence of the Mnyor from 
tho City, or his inability from nny cause to discharge tlul duties 
of the office of Mayor, the Pt'Dsldcnt of the Council, or in l1is 
nbsence tho noting Pt•c.c!idcnt of the Council, shnll discharge the 
duties of Mayor os "Mayor pro tempore" until the office of Mn:vor 
shnll bo filled, or until tho i.\Ioyor sllall resume his cluties. 
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Section 29. In tho event thcl'e should occur, from nny cause, 
a vacnncy in any of tho elective offices of :inld muilicipality, 
whether it be in any of the offices provided for and created by this 
Act, or whether it bo in tmy offices that may hereafter be created, 
it shall be the duty of the City Council to fill such vacnncy, In 
the event there should occur from any cause a vacancy in any of · 
the offices of said municipality, othet· than eloctl\•e offices, it sl1all 
bo the duty of tho 1\Iayor of said municipality to flU such vacal\oy, 
subject to confirmation by the City Council, In either event the 
11orson so appointed to flU any such vacancy shall l1old office for 
the unexpired tet•m of l1is predecessor, 

Section 30. The City Council shall be composed of five coun­
cilmen, each of whom shall receive not exceeding three dollars for 
each regular or spooial meeting he attends. The City Council shall 
prescribe its own rules and procedure and moy prescribe penalties 
foz: non-attendance or disorderly conduct of its membct·s 'and en­
foroe tho same. Four-fifths of its members concurring, it may 
expel n member for improper conduct in olfice, A mnjority of 
the members of tho Council shall be necessary to constitute a 
quorum for the transaction of businesst but a smaller number mny 
adjourn from time to time until a quorum is obtained. Tile Coun­
cil shall hold meetings at IIUch times as it may determine, holding 
not less than one regular meeting each month. .And said Council 
shall be tho judge of tl1e qualification, election and returnR thereof 
·o( its own members and ahnll p•·esilribe rules relative to any con­
test over any election to membership thereon. 

Section 81. The City Council shall organize Immediately after 
any general City election by electing one of ita members president, 
"ho shall preside over the Council, When acting as 1\fayor, l1e 
shall be disqualified from acting as president or as a member o£ 
the City Council. .A president pro tern shall bo elected to preside 
over the Council du1·ing the absence or disability of the president 
of tl1o Council. 

Section 32. The City Council shall have t.l1e power and is 
hereby authorized to create by ordinance such ndditionnl offices 
nnd provide for the election or appointment of additiomtl officers 
or employees as it may in its judgment deem necessary. The Conn­
cil shall hn,•e power nt nny time by ol'dinancc to abolish nny 
offices thus crented. 

Section a:i. 'rhe City Council may mnl<o such other nnd further 
ordinances not Inconsistent with the lnws of tho Stnte, ns shall be 
deemed expedient fo1• the good government of tl1c City, tho tmblic 
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safety and welfare, Ute protection of property, tho p1·escrvation 
of pence nna good order, the suppression of vioo, tho benefit of 
trnde nnd commerce, tho preservation of good health, the pl'8von­
tion ond extinguishing oi fit•cs, nnd for tho exercise of its eorpornto 
powers and the performance of its eorpornte duties. No Ot'<linnnco 
slmll become n law unless passed by nt least t.bree-flfths of nll 
tl1o membel'll. of the City Council. Every or<liunnco pnasetl by tho 
City Council before becoming n lnw shnll be presented to tl1o 
A-Iayor undct• the ccrtiftcnto of the Clerk. If tho 1\Inyor approves 
U1o soJUe ho shall sign it and return it to the Clcrlt; but if he 
sl1nll not npprove it, he shnll 1·eturn it to the Clo1•lt with his 
objections in ·writing nt ot· before tho next regular meet ing of tho 
Council for roconsidorntion; and if. tho Council abnll pw the ordi­
nance by 11 four-fifths vote of all ita members it sh111l go into effect. 
If the ~f11yor sl1oll fail to return any ordinance, or shnll return 
tl1e same unsigned, without objections. in writing, at or before the 
next regular meeting ·of tho Council after ita po8S4ge, he sllnU bo 
deemed to have approved the. some, nnd it aboll become 11 law 
without his signature. 

Section 84. The City Council may require any officer or em· 
ployee of the City to give bond and with such suretiee as tho 
Council may by ordinance determine. 

Section 35. The City Counoil ahoJl h11ve power by ordinance 
to imp:ll!o u tu upon any an'd all businees, profeSIIions and ocoupa· 
tiona engaged in, or carried oti, either who1ly or in part wlthln 
the corpornte limits of said City, whether the same be taxed by 
the State or not, and without regard to the amount of the State 
tnx, if any, imposed upon such business, profession or occupation. 

Section 86. The City Council shn11 have the po"•er by ordinance 
to establlr.h, mnintoin nnd rcgulnt•~ hospitals, jails, houses of de­
tention nnd correction, public libraries and comotcriell. 

Section 87. The Council sha1l hove power by ordin11noo to moke 
regulations to secure and protect the general health of the in­
habitants ond to prevent nnd remove nuianncca, whore offoeUng 
tl1o l1ealth or mornls of the community; to regulate the sale and 
atornco of all nrticles of food nnd to establish and regulate mnr- · 
kots; to establish fi;c limits and to regul11to tho construction of 
buildings within the fire limits; the Council shall havo tho power 
by ordinance to pl'obibit and snpprcss gambling ltouscs, bawdy 
houses and disorderly houses, and any exhibition, sltow, circus, 
parndo or amusement contrary to good mornl.s, and all obscene 
pictures or literature; to regulate and prevent the carrying on of 

., a' 
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business dangerous ilt increasing or producing fires; to regulAte 

and J>revcnt the storage l)f explosive~~, oils nnd other combulltibles 

and inflammable material; and to rcgnlalo tho uso of lights, clcctrlo 

"iring and steam plt>es in all buildings and other plAces; to 

regulate and snppress the storage and sale of flrcornoket'S and all 

other fireworks, guns, pistols and other flro irons, toy pistols, 

nlr guns and sling shots; to prohibit and punish all disorderly oon. 

duct, brcalccrs of tho pe11ee, and disorderly assemblies; to regulate 

the use of automobiles, motor trucks and othor power driven 

vehicles; to regulAte the usc of the sb·ceta, alleys, parka and aide· 

wallfs of tho City; to regulate and prohibit the running at large 

of any wild or domestic animals or fowl; and to provide for tile 

Impounding and disposal of the some ; to prohibit and provide 

for the removal and ablltement of nny dangerous building, atruc· 

ture, encroachment, material or other thing dangerous to tho healtl1 

or anfety of tho inhabitants; to compel owners of buildings to erect 
ftre escapes nnd to provide for proventlon of tlt·os and the 11ofety 
of persona in nny building or plac'e; and the Council shnll havo 

the po,ver to pass oll ordinances necessary to the l1ealtb, peace, 

convenience, "elfare or the protection of the inhabitants of Mid 

Oity and to carry out the full extent ond meaning of tllia Aot 
ond. to accomplish tho objects of 'thla eo'-'porntion ; and tho City 

Council may proYidc fines, forfeiture, terms and imprisonment 

with or "ithont hard lobor and otbor pennltleR for the enforcement 

of o.rdinances; and may provide ways and means to prevent the 
escape of prisoners. · 

Section 38, The City Council slloll have power by ordinnnce 
to prevent the introdu11tion and spread of infeotloua and con· 

tagious diseases nnd to anako qunrnntine regulations for that pur­
poac ond to p.!OVido for tho enforcement of the same within flvo 
miles of the City, when snmc does not conftiot with laws of · the 

Stole of F loriria or of the United States. 

Section 39. That the City Council shall have authority tp eauso 
to bo prepared, as often as it may deem necessary, n code or 
digest of the City Ordinnnc<.'81 which moy be adopted by t11e 
City Council ns a single ordinance, nnd it shnll not be nccCJisna•y 
to post or publish the samo In ordo1' that tho snmc moy become of. 

fectivo and in force. The Courts in this Stnto sholl take judicial 
cognizance of tho code nnd ordinances of the City, nnd the printed 
copy of tho codo ond ordlnnnccs officially printed by the City 11holl 
be taken in evidence in nny trial ·in which tho snmo may be com· 
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petcnt 'vithout proof of the due presentation nn<l npp~vnl of 
said code and ordinnncca. 

Section 40. Tho City Council shall have powct• by ordinance 
to pt•ovide the City nnd its inhabitants with water supply, sewet• 
aystem, electric light and power, gas for light nn<l fuel, street 
and other railways, telephone and telegraph lines, municipal 
docks, seawalls along the water fronts of snid City, bulkheads, 
cnusc\VIIys, bt•idgca, golf courses, ah· pot·ts and otltcr public utili­
tics, and for snfd purposes, or nuy of them, mny buy1 constt•uct, 
lease ot• otherwisG nequh·c the snme; and the City Council may 
by ot•dinnnce permit nny person or corporntion to buy, construct, 
lease or otherwise aequit·o and mnintain any of snld publie utilities 
fot• tho purpose of furnishing the said City and its inhabitants 
with scrvicc from the snmo; provided, however, that no cxclusiyo 
permission of franchises shall be gt•nnted to any pcrsun or corpora­
tion for nny public utility. Tho City Council may by ordinance 
mako reasonable regulations as to the use of any public utility 
nnd may fix reasonable ratca for service furnished by publie utili­
ties to consumers. 

Section 41. The City Council shall by ordinance provide for 
tho organization and maintenance of the ·Fire Department and 
provide for tho prevention and extinguishing of fires. 

Seetion 42. The City Council shall have powct• to open, establish, 
abolish, altet•, extend, widen, grade, regrade, pave, _repave or other­
wise improve, clean and keep in repair or rebuild stl·eets, avenues, 
alleys, sidewalks and crosswalks and other public wnys and thor­
oughfares and oonstl'Uet, erect and keep in repair and rebuild 
bridges, culverts, gutters, sewers and drains; to regulate and 
provide for tho construction, preservation and repair of streets, 
avenues, alloys, sidewalks, foot pavements and other public ways 
and thoroughfares and paving and repairing the same; to provide 
for tho construction of sowers and drains and for keeping tho 
Bllrno in repair; to provide for a uniform chat•aeter of sidewalks 
which shall bo built upon a. grade established by the Oity; to 
take and appropriate private grounds, in manner and form pro­
vided by law fer condemnation, fot• widening streets or parb1 · 
thereof, or for extending the same, Ol' for laying out new strocts, 
avenues, alleys, squares, parks or promenades; to grant the right­
of-way through the streets, alleys, avenues, and public grounds 
of tho City for tho use of street or other railways, but the 
owner of property nbutting thereon shall not thereby be depri"cd 
of any right he mny have to claim any damage that lie moy receive 
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by rcnson of such right-of-wny; to require owners of propct·ty or 
their ••gcnL'! to keep their lots, trnote or parcels of lnnd free 
nntl clean of weeds, brush, undergrowth, trash, filth, garbage ot• 
other refuse 01' in en110 of their failure t"o clo so the City mny 
remove or cause tho removal of such weccls, brusl1, undergrowth, 
t1'n11h, filth, gnrbnge or other rcfu11c, nnd mny chnrgc nnd n&~~cllll 

tho oxpenso thet·cof agnlnst tho property so cleaned nn<l improvecl, 
to provide fot• the enrc nntl protcotlou of trees, shrubs and flowers 
in tho public streets, avenues, pnrka and grounds, to hnposo pen· 
alties on tho owner o1· occupant of 01· agent for nny sidewnlk, 
bouse or other structure, plncc or thing which may be dangerous 
or detrimental to the inhabitants of said City or dangerOUK Ot' 

detrimental to their property unless after due notice the same be 
'l'entoved or remedied in accordance with tho requirements of the 
City Council. 

Section 48. The Council abnll bavo the ppwor by ordinance to 
acquire, improve and mAintain pnrks for the benefit of tlto City 
and its inhabitants. 

Section 44. That said City Ia hereby delegated authority to 
exercise the right and power of eminent domain, that ia, the 
right. to appropriate ·propertv within or without tho tert•itorial 
limits of snid City for tho following uses or purposes: For 
11trcote, lanes, alleys and "nya; for public parka, squares anli 
grounds; for drainago and for rnising or lUling in land in order 
to promote sanitation and hcalthfulncsa; for reel aiming and lUling 
when lands nrc lo\V or wet or overflowed altogether at times, and 
entirely or partly; for tlto abatement of any nuisonco; for the • 
usc of water pipc.ll and for aewerftgo and drainage purposes; for 
l11ying wires and conduits under the ground; for City buildings, 
waterworka, electric light plants, pounds, bridges, seawalls, bulk· 
heads, causeways, municipal docks, golf courses, air porta, and 
any other municipal purpose; which sl1all be ·coextensive with 
the powers of enid City exercising t'ho right of eminent domain 
under thi11 section; nncl the absolute, fee simplo title to nll property 
ao taken nnd acquired sbnll vest in the enid City, unless the City 
soekll to condemn n partloulat• right or C.'!t"nte in such pt•operty. 
Thst the pt·oocdure for the cxcm:iso of eminent domnin or the 
condemnotion of any lancla or property under this section sh11ll 
be the same as is provided by the gcnernl laws of Flori<la on the 
subject of condemnation of property for public uses. 

Section 45. The Council shnll have power by ot•dinaneo to 
provide for tho const11tction, improvement nnd maintenance of 
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necessary ditches and drains within anid City for the purpose of 
pt•otceting the lands within snlcl City from overflow 01' for the 
protection of tho henlt1l of the City's inhnbitnnts; nnd tho City 
Council shnll have the power by or<linonee to enter into and oon· 
tract with any existing Drnlnnge Dl11trict relnting to the uso 
of any D1·ninngc Cnnnls or ditches under the jurisdiction of snld 
D1•alnngo Dish•ict. · 

If ot any time tho Council shnll deem it nccc:tllat•y or expedient 
for nny good reason, that any lot, troct ot• porcel of lond within 
sni<l City should be cleaned of weed11, trnsh, undergrowth, brush, 
flltl1, garbage or other refuse, it sholl ho\'O power to direct and 
require tho owner or owners of soid lot, h'tlct ot• }>oreel of land 
to clenn the same of weeds, tra.~h, undergrowth, brush, filth, garbngo 
or other refuse. Sueh notice shall bo given by resolution of tho 
Council, n copy of whicl1 shall be served upon the owne1· or owners 
of such lot, parcel Ol' tract of lnnd, or upon tho ngcnt of Ruch O\'t'llOl'll, 

01' if tho owner is o. non-resident or cannot be found within the 
City and hos no known ogont within tl1o City, n copy of such rosolu· 
tion aholl be published for onco cnch week for two 'veoks in somo 
newspaper published in the City ond a copy thereof posted upon 
sold lot, tract or parcel of land, ond if tho owner 01' owners sholl 
not within such timo os such resolution sholl ·p1•escriba clenn such 
lot, tract or poreel of lnnd of woods, trash, undergrowth, brush, 
tilth, gnrbogo or other rcfllSe as thorein directed, it sholl be lawful 
for tho Council to eouso till' sume to be dono and to pay therefor 
ond to eharge, assess ond collect the cxponao thereof ngoinst snid 
lot, tract or parcel of lond ond ogoinst the owner or owners thereof. 
NotlcJ of h~oring complnlnts ond notion the1-eon shall be done sub· 
stantie.lly in accordonco with the 11rovisions of Choptor 9298 of 
the lows of Florida with respect to assessments for locol improve· 
menta. 

Section 46. Tho City Council moy by ordinance or l'Csolutlon 
provide for standing committees of tho Council; such committees to 
be Rl)pointcd by tho President of tl10 Council nnnuolly ofter tho 
ot·gonizotion of the- Council. 

Section 47. Wltencver it shnll be deemed odvisnble to issue bonds 
for the put•pose of constructing, mointoining, or purchnsing water· 
wol'ka; for the purpose of constructing, maintaining or put·ehosing 
gas 01' electric light worlCll, or other ilhuninoting systems, for the 
purpose of constructing, mointoinlng or purchasing a system of 
sewcrogc; 01· oUter\visc promoting the hcnlth of said municipolity; 
fol' t11c purpose of opening, const1·ucting, pn ving 01' repn\'ing, l'C· 
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pniring nnd (or} mnintninlng t.hc streets and sidcwnlks of snid 
municipolity; for the purpOl!c of opening, conah·ucting ond (or} 
molntoining public parks nnd (or) promenades; fot• the purpose of 
estnl>lishing and maintaining a fire deportment in sold municipality; 
for the purpose of erecting public buildings for tho usc of BOld 
municipality; for the vurpOl!C of constructing aeowalla along tho 
water fronts of enid City; for tho pu1•poso of const1•ucting, repair. 
ing ond (or) maintaining municipal docks; for the purpose of 
filling In nny lot or submerged land in Rnid City; for the ptwposo 
of constl'Ucting, repairing ond (or) mnlntuining bridges, bT!lkhcnds 
and cnusewoys; for the )mrposo of purchasing, constructing and 
(or) maintaining 11 municipnl golf course; for the purpcso of pur· 
chofling, constructing 11nd (or) mnintolning n municipal hospital; 
for the purpose of purchasing, constructing and (or) mnintnining 
o municipal oh· port; or for nny other municipal pur)lOSe, the 
l\fnyot· nnd City Council nrc hereby authorized to issue bonds of 
soid municipality, and under tho scol of sold corporntion, to nn 
nmount of not exceeding twenty-five pe1• cent of tltc ns11csscd volun· 
tion of oil the property, both rent ond personal, within said City, os 
shown by tho cul'l'cnt nssessmcnt roll, sold bonds to bo signed by 
the Moyor, countersigned by tho President of tho Council, and at­
tested by tho Clerk, with intol'68t coupons attached, which shall 
be sljlncd in liku mnnncl', except thnt such interest coupons moy bo 
signed by tho lithogrnphcd or facsimile signatures of tho Mo.yor, 
President of the City Council and City Clcl'k respectively; provided, 
however, thnt before snid bonds sltoll be issued the issuance of snid 
bonds shall be approved by on nffirmative vote of n majority of the 
electors voting for coch purpose sopnrotely nt on election to bo held 
fc1• smch purpose of purposes, which election shall be reguln.tcd by 
ordinance os to tho manner of conducting and certifying the snmc, 
after tho snmc hos been advertised for not less thon thirty days in o 
nowspopcr published in 11oid City of Vcro Bench, or in some ncwH· 
papot• published in Indlnn River County, Florida, ond at which 
election only qunlillcd electors of f!llid City who own rent c.,tnte in 
sold City, ond who hove paid the tnxcs thereon lost dne shnll bo 
nllowcd to vote. 

Scotlon 48. When the bonds oro issned under the terms of this 
Act the soid bonds shnll be under tho scnl of the City of Voro Beach 
and shnll be signed by the Mnyor, conntcrRigned by tho President 
of the City Council nn<l attested by Ute Cieri<, with interest eou· 
pons nttnchcd, which shnll be signed in lil<e manner, except that 
such intcrC!!t conponll mny be lligned by the Jithogrnphcd fncshnilo 
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slgnntnrcs of the A!oyor, Pt•csidcnt of the City Council nnd City 
Clerk respectively, and tho llnyor nnd City Council of said City 
of ·vero Bench shall be nutho1•izecl to lovy n special tnx upon nll 
tho taxable propct·ty within snid City nt such rnto ns mny be ncccs­
snry to rnlso n sufficient fund to pny off the interest thnt mny 
nccruo upon snid bonds, ns well us to provide n sinldng funtl for· 
their flnnl redemption. 

Section 4!J. 'fhe bonds heroin provided for shnll in no cnso bo 
sold nt a greater discount thnn flvo pel' cent of their par ·vnlue, And 
shnll not bcnr n grCftler rato of interest tbnn eight per centum per 
nnnum, payable semi-annually. 

Section 60. It shall be the duty of said City Council, ns soon 
ns tho bonds herein authorized bnvo been approved, to advertise the 
snrue for aalo on sealed bids, which ll!lvertisements shall bo pub­
liYhed oueo a week for two succCllSive weeks in n newspaper of gon­
ol·al circulation published in Indian River County, Florida, nnd If 
snid bonds be not sold pm'Bunnt to aueh advertisement they rnny bo­
sol<l nt privnto snle nt nny tjme nfto1• tho dnto ndvcrtlsocl for the 
reception of senle<l bids ; providing thnt no bonds ieaued hero­
undet· ahnll be sold fo1· lcRs thnn ninety-five per cent of the par 
value thereof \Vith accrued interest to date of delivery, and pro­
vided furtlter thnt no bonds shnll be aoltl at private sale fo1• less. 
than tho scnlcd bids received therefor, and no private sole ahnll 
bo mado of said bonds subsequent to ' thirty days after tho adver­
tised dnto for the reception of senle<l bids. 

Section 51. A bank or bani<S, 01' other depository to be desig­
nated by the Council, sl1all receive and be custodian of said bonds. 
and nil money arising from tho salo of snid bond or bonds. 

Section 52. The City Connell shnll ndvertise for bids for work. 
to be clone for which bonds aro issued, making contracts wit.h tho 
lowest rcRponsiblc bidder, who shnll himself give bond for tho faith­
ful performance of the w01·k, but tho snid Council shall hnve the 
right to reject any 01• nil bids received; it shoJI porsonnlly, or 
through proper ugcnts, select nil mntcriol ond have supervision 
ond chnrgo of the worlc for which the boud11 nre issued, and shnll 
audit nil accounts connected with such worlt, nnd pny tho some by 
check on tlto bnnks or depositories handling the proceeds of tho sole· 
.of the snld bonds. 

Section 53. The entire issue of bonds, or such portion thereof' 
ns tho 1\'fnyor nnd Council mny deem advisable, mny be sold nnd 
convcrtocl into money nt once. · 
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Section 54. In the event there is remaining in tho blink ot• 
bonks, or other dcpesitot·y nn unexpended bnlnnce of money t11nt 
was derived from tho ~~ale of bonds aftct• the worlc, tho.coat of 
which is to be pnid t.hcrefrom, hn11 been completed, the City Council 
shall invest such boloneo in such intercs~ bearing securities ns It 
may oloot, to bo approved by tho 1\Iayot•, or deposit snmo at interest 
in an approved depository. Such scom•itics shall be ttwned over 
by it to the Ci£y Tt·ensm·er or other pro}>er officet•, aml the pro­
ceeds thereof be applied to the payment of tho bonds or the in­
terest ther<!on, as directed by t'Cllolution of the Connell. 

Section 55. The atlvet·sc t•esult of an election to dctct·minc the 
question of the issuance of bonds for ony one or more of the pur­
P03CS mentioned in this Act shall not clebnr the then existing or 
any subsequent Council fi·om resubmitting tho same question to tl1e 
legal votel'S of the City oftot• tho lapse of ono year; but tho qnes· 
tion of bonding for ony purpose not ah•ea<l)' votccl upon can be 
submitted to the vote of the people whenever, in the judgment of 
tho Council, it may be considered ndviltable. 

Section 56. All tho Jlroperty withht tho City toxnblo for Stnto 
and County JlUrposcs shall be assessed and listed for the purpose 
of taxation on the City Assessment Roll nnd tho City Tax .Assessor 
shall proceed su~tontiolly in the some JUanncr as i11 Jlrovided by 
law for tho assessment of real and }lersonai.Jlroperty for the pur· 
pQscs of State ond County toxntlon; and milwny nnd railroad com- . 
panies., including street railways, shall be subject to assessment an<l 
taxation on all real estate and personal property owned by them 
within tho limits of tho cor}lOrotion, in tlte somo manner and at tho 
some ratio ond valnntion os other property, save and excepting the 
roadbed and ro)ling stoelt of snid rnilrond, whieb shall be asse&'led 
by the State Comptroller, ns provided by law; provided, the City 
mny malcc its own assessment of property tor taxation, and the 
vnluotion of the property by the nnmiolpnlity shall not be eon. 
trolled by the valuation fixed for State 11nd County taxation, but 
moy exceed tho same, and provldc<l, further, the City Council shall 
oct as n Donl'tl of Equalization for tl1c purpose of equalizing the 
valuation instead of tho Donr<l of County Commissionot'S. 

Section 57. Tho City Tax Collector sl1nll proceed with tho col. 
leetion of the City taxes substantially in the some manner ns pro­
vided by law for the collection of taxeR nnd sale of propct:tY fol' 
tho non-payment of taxC.9 by Stnto and County Tax Collectors. He 
.11hnll give nll notice required by law, nn<l sell the rent lll'O}lerty of 
dolinquents in the manner provided by law, nnd give to the pur. 
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cbnsor n certiflcntc snbstnntinlly in tho form provided by Jaw for 
Stnte nn<l County Collectors nnd shnll p1·cpnro in duplicate n ro· 
port of tax snles of real property for eaclt year, one of which he 
shall 1•etnin nncl one shnll be filed in tho office of tho Cleric of tho 
Ch•cuit Court for. the County of ln<linn River for record. At all 
Bllles of lnn<l for unpni<l City tnxes, in tho absence of purcl1nscrs 
therefo1·, tho lnnds shall be bid in by the City Tnx Collector fot• tho 
City, nn<l certiflcato issued nccordingly. The City Tnx Collector 
sbnll proceed with tl1e collection of tnxes on pcrsonnl property, lil!e· 
wise substnntinlly in the snme mnnner ns provi<lc<l by lnw for Stnte 
and County Tox Collectors. 

Section 58. After tho review nnd oqunlization of tho City As· 
aossment Roll in each yonr, tho City Council shall determine the 
amount of money to be rniac<l by tuxntion upon the tnx11ble prop· 
erty in said City, both real aucl peri!Olllll, which amount shall not 
be more than twenty mills on tho <lollnr on the totnt v11luation of 
t11o taxable rcnl ond personal property in said City for general 
City purposes, but the City Council may levy such 11dclitional t11x 
or taxes os mny be neccssnt·y for tho construction, ropnir and (or) 
maintenance of City buildings; for ftrc protection; for City light· 
ing; nnd for the construction, ropnlr, improvement and (or) main· 
tonnnce of streets and sidewalk11; oncl a tax of not to .exceed two 
miUa on the dollar upon nll the tnx11ble property in said City for 
the purpose of public amusement, entertainment, publicity on!l ad· 
vertisement of said City. The City Council shall nlso levy such 
additional tax or taxes as moy bn necess11ry to pay the interest and 
to provfclo a sinking fund for the payment of the principal of any 
bondecl or otber ·indebtedness of said City. 

Section 69. Tho City Council shnll hnvo power by ordinance to 
provido for the construction and t•oconstructlon, repair, paving, and 
repaving, hardsut•focing nncl rnhardsurfncing of streets, boulevards 
nnd alleys; for grading and rcg111dlng, leveling, Jnying and l'elaying, 
pnving nnd 1•cpaving, hardsurfacing and ••chardaurfacing of aide· 
wnlka; for tlte construction ond reconstruction of curbs; for tl)o 
construction ond reconstruction of dr11ins, ditches, snnitnry scwct'9, 
stor·m sewer-s, white way light_ing sylllcms, nnd all tl1in!f11 in tho 
nature of local improvements; nnd fo1· the payment of nil or nny 
part of the cost or nny 11Uch improvement by levying and collecting 
special nsscssments on tho abutting, ndjoining, contiguous or other 
spcciolly bencJltcd property, in pt•opo1•tion to the benefits to be 
derived thc•·oCrom. 

Section 60. When the City Council 9hnll determine to make ony 



Docket No. 140142-EM Attachment A 
Date: November 13, 2014 

 - 89 - 

 

2200 LAWS OF FIJORIDA 

local improvements os defined in Section 59 of this Act nnd to 
do!ray the whole or nny port of tho <::os~ or c:<ponso tlun'OOf by spe­
cial asse38nMmt, it shall so declare by ot-dinnnee, stnting tlie neocs· 
si~y for and the nnturo of tho proposed improvement, nnd wlmt pnti 
or }>roportion of tho O.'t)>ense Rho II bo paid by special assessment; by 
whnt method said special oasessmont sbo11 bo modo; what port, 'if 
nny, sholl bo paid out of tho general fund of t11o City, ond sholl 
deslgnnto the clistrict or lnnds and pt•emiscs upon which tho special 
nsscssmonts ahnll be levied. It shl\ll be Rtotcd in said ordinonce tho 
total estimated cost of tho improvement nnd the mcth11d of payment 
of osses.'lmonts nnd the numbot• of :mnual installments lnto which 
said assessments sltn11 bo divided. 

Section 61. At tho timo of passing the ordinance hereinbefore 
provldod for, there shall be on file in tho offieo of the City Clerk 
plans, specifications, estimates and profiles of tl1e propo~~cd lm· 
provement, and aueh plans, spccif\04tions, estimates ond profllea of 
tho proposed improvement shall be open to the inspection of the 
public. 

Section 62. · Tho ordinance thus adopted shall bo published oneo 
n week fot• two successive weeks and Rllnll bo certified to by tho City 
Clerk, who shnll thereupon proceed to make an ossossmont roll In 
ncoordonco with tho method of o..'l!lossment provided for in sold 
ordinance, which osscssmont roll shall bo completed and filed with 
tho City Council of said City oa promptly os possible; said assess­
mont roll shall show tho Iota and lnnd'l assessed, tho amount of the 
883essment against each lot or parcel of land, ond, if said aSSO&'Imont 
is to be paid in installments, tho number of annual installments Into 
which the assessment Is divided shnll a)lll) bo cntot•cd and •al1own 
upon said assessment roll; but in no coso shall ao.id installments bo 
fot• any greater number of ycnl'S than twenty yeal'S. 

Section 63. Upon tho completion of snid osscssmont roll, tlto City 
Council slJall cause n copy thereof to be published two times sue. 
ccssivoly, once each week, inn newapnpor of genot·al eirculntlon pub· 
lishcd in Indian Rivcl' County, Florldn, and In the publlcntlon of 
said a~ssmcnt roll the snid City Council shall cause to bo nttnchcd 
to the copy of tho assessment roll published a notice directed to nil 
prope1·ty ownel'S interested in snld aascssment of the time nnd plaeo 
"here com})lnint!l will be henrd with reference to enid assessment, and 
when snid assessment roll will be fhtnlly approved and confirmed 
by, tho City Council of said City sitting as an equalizing ])OIIrd, 

Section 64. At the time nnd plaeo named in tlte notice provided 
for in the preceding section, tho City Council of said City shall meet 
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as an equalizing boot'ti to bent• and consider any nnd· all complnints 
as to such special assessments and ahnll adjust and equalize said 
assessments on n basis of justice and right, and when so equalized 
and approved such assessments shall stnnd confirmed and bo and 
remain legal, valid and binding lions upon tho prOJlcrty against 
which sold assessments oro mode until paid, in nceOl•donce with the 
provisions of this Act; provided, however, that upon the completion 
of tho improvomont tho said City altall rebate to tho ownor of any 
property which shall havo been specially aRSCSSed for cmy improve­
ment tho differeneo in tho nsseasment os originally mndo, approved 
and confirmed nnd tho proportionate port of tho actual cost of said 
improvement to bo paid by special nssessments os finally detorminecl 
upon tho completion of said improvement; the amount of soid 
rebate to be deduced from said assessments prot'lltably over tho 
entiro o88essment pol'iod. 

Section 65. Specinl aasessmcnts for local improvements in said 
City shall bo payal>lo by the ownol's of tho property assessed for said 
improvements at tho time and In the manner stipulated in tho ordi· 
nanec pt•ovlding for said improvements and soid special assessments 
shall bo and remain liens superior in dignity to all other liens, 
oxcept liens for taxes, until paid, from the dato of tho assessment 
ltpon the respective lots and parcels of lond assessed, nnd shall bear 
interest at a 1'1\to not exceeding oight per cent por annum, ond may 
be by ordinance aforesaid modo poynble in equal yearly install­
ments, not exceeding twenty, with ooot'lled interest on all deferred 
payments, unless paid within thirty days after said assessment'! 
shall stand opprovod ond confinned. 

Section 66. Each annual instollmont provided for in the pre­
ceding section shall bo paid upon tho dnto pl'Ovidcd in said ordi· 
nonce, with interest on oll dofoned pnymonts, until the entire 
nmonnt of suid assessment hns been paid; and upon the foiluro of 
any property owner to pay nny onnunllnstallmcnt due, or nny part 
thereof, or ony interest on dofen·cd payments, tho City Council of 
snid City shnll cnusc to bo brought the necCSllllry legal proceedings 
by a bill in chancery to onforeo pnymcnt thereof, with oll accrued 
interest, together with oll legal costs incurred, inchtding a reason· 
oblo solicitor's fees, to bo assessed as port of Ute costs; and in the 
<'Vent of default in tho payment of any installment of on nsscs.,. 
mont, or nny accrued interest on snid nssessment, tho whole assess­
ment with Interest thereon shoJI Immediately become 'due and pny­
nblc oncl subject to foreclosure. In the foreclosure of any special 
assessment service of process ngoinst unknown 01' non-resident de-
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fondants mny be hod by publiclltion ns Is provided by low for other 
ehancory Ruils. Tho foreclosure proceeding sholl be pro!lcoutcd to n . 
solo ond conveyance of tho property involvc<l in snid proceeding 
ns now provided by low in suits to foreclose mortgages. 

Section 67. Aftct· the cqunlizution, npprovol nnd conftrmotion 
of tho levying of spccinl assessments for loco! impt·ovemcnts by the 
City Council, ond.ns soon os tho contract fot• sold improvement or 
improvoments hns been finally let, tho City Counell may by ordi· 
11anco issue bonds pledging tho full faith n1ul credit of tho City, to 
nn nmount not exceeding tlto toto! cost of snid lmpt•ovement or 
improvements to be pnid by special assessment, nnd tho csthnatod 
~o.qt of snid improvement ns stated in tho ot•dinanco providing for 
said improvcmo11t llnd tho levying of special n.sscsamonts therefor 
shnll be used as tho lmsis of cnlcnlntion in determining tho cost of 
Sllid improvement; and the sold bonds so issued aholl bo gcncrol 
obligations of said City. And lf special llssessmonts bo not im· 
posed nnd collected in respect of the improvements in season to pay 
tho principal nnd nll interest on snicl bonds, tho City Council ahnll 
Jcvy nnd collect ngninst nll taxnblo property in the Oity of Vero 
Bench n tox sufficient to poy such principal ond nil interest ns tho 
snme respectively becomes duo ond pnyoblo. All bonds so issued 
ahnll bo excluded from nny limitation of bonded indebtedness pre· 
scribed in this Act or nny gcnornl Jaw nnd shnll be issued by ordi· 
nnnco of the City Council without submitting tho question ns to the 
issuance of sold bonds ton yote of tho electors of snid City. 

All bonds issued under tho provisions of this scotion shnll bo nu· 
vortiscd for !!ole on scaled llids, which odvcrtlscmcnt shnll bo pub­
lished once n week for two weeks in o. newspaper of gonornl ch•ouln­
tion published in Indion River County, Florida; und if soid bonds 
bo not sold pursuant to Buch odvel'liscmont thoy mny be sold at 
privntc snlc nt ony time nfte~· the dote ndvot•tisod for tho l'Ccoption 
of scnled bids; provided, thnt 119 bonds i&'lued horcunde1· 11hnll bo 
sold for less thnn ninety-five J10r cont of pur vuluc thot·eof, witlt 
acct•ned interest to date of delivery, nncl pt·ovic1cc1 furthct· thnt no 
bonds sholl be sold nt J>rivntc :role for loss than tho host senlcd bid 
received therefor, nnd no t>rivntc solo shnll be mode of snid bonds 
snbscqucnt to thirty doys after tho advertised dote for the reception 
of scoled bids. 

All bonds issued for locol improvements under this section sholl 
bo in tho denomination of Ono Hundred Dollnrs Ol' some multiple 
thereof, nnd shall bcnr intcrc.c;t not exceeding six pet• cent per 



Docket No. 140142-EM Attachment A 
Date: November 13, 2014 

 - 92 - 

 

LAWS OF FLOH.IDA 2203 

annum, payable annually or scmi-nnnunlly, nnd both principal and 
interest ahnll bo payable at such placo or places oa the City Council 
may determine. The form of sueh bonds altall be fixed by ordi· 
nanco of the City Council, and said bonds shall be under the seal 
of the City of Vero Beach, tmd aholl be signed by tho Alayor, conn· 
tcrsigned by tho President of tho City Council and attested by the 
Olty Olork, with interest coupons attached which altoll be signed 
in lilto mnnner, except thnt such interest coupons moy be signed by 
the lithographed or facsimile signatures of the lfayot•, President pf 
tho City Council and City Clcl'lt, respectively. Bonds. issued here­
under shall have nll tho qualities of negotiable papor tmder tbe law 
mereltont ond shall not be invalid from nny irregularity or defect 
in the proceedings for tho issno nnd sole thereof ond ahnll bo in· 
eontcstnblo in tho hnnds of bona fide purchasers or holders thereof 
for vnluc. 

Section 68. If any special nsse!Ssmcnt made to defray tho whole 
or nny port of locnl improvements shall be either in whole or In 
pnrt 11nnullcd, vnc11ted or set naide by the judgment of nny court, 
or if t1to City Council shnll be 8tllisflcd that nny auclt assessment 
is so illcgnl nnd defective th11t Ute Slime cnnnot bo enforced or 
collected, ot• if the City Council shall hnvo omitted to moko such 
assessment when it might hnvo dono so, tho City Council is hereby 
nuthorizccl nnd l'equircd to tnko nll ncccssnt•y sll!pa to cause a 
now nssoasmcnt to be mn<lo to1• the whole or nny part of suoh 
improvements, and if the second assessment is nnnullcd the City 
Council may proceed to ntake otJtcr assessments until a valid 
ns.'!essment shnll be made. · 

Section 60 . .All specinl BliSCSSnlents levied and imposed in respect 
of local improvements ahnll constitute a fund for tho pnyment 
of principnl nn<l interest of the bonds authorized under this .Act, 
nnd in the event there be n failure to collect nnd receive said 
spccinl assessments in sen11on to pny the prinoipnl and (or) in· 
torest of anicl bonds, the City Council of snid City ahnll levy and 
collect on all taxable property in said City n ta:x · autticlent to 
pny such pt•incipul nncl (ot•) interest, 118 hns been hereinbefore 
provided. 

Section 70. The City Council shnll have the power to pny out 
of its gcnct·nl fund, or out of nny Rpt-cinl fund that mny be pro· 
vi<led for that purpooc, such bondll for the cost of ony locnl 
improvement ns it mny deem proper, nnd interest accruing while 
improvement~; nrc under conntruotion nncl for Rix months thoro· 
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nfter, and all cnginecriug nnd inspection coats, including a proper 
pt·opot•fion of the cotnpcnsntion, salaries nnd expcmscs of cngi. 
neel'ing stnf! of tho City propot·ly chargonblo to such . imprevo. 
menta, nnd nil costs nnd estimated costa, Including attorney's 
fees, in the issuance of bonds shall be deemed au<l considered n 
pnrt of tho costa of suclt improvements. 

Section 71. .Any informality or h·regularlty in the proeccdings 
in aonncctlon with tho levy of nny special assessments for local 
improvcmcmta ahnll not affect tho validity of the aamo whero tho 
a8acssmcut roll hn.s been conllt•mcd by the City Council, and the 
nssCBSment t•oll na finally approved nnd eonflt•mcd sltall be com­
petent nnd aul!loieut evidence ti'•.at tho assessment was duly levied, 
nnd that nil othct• proceedings adequate to tho adoption ot tho Sftid 
nssossmcnt roll, were duly ]tad, taken and performed na required 
by thia .Act, and no variance from tho dh·cations barauuder shnll 
l>o held mntcrlnl unless it bo clearly shown that tho party objecting 
was materially injured thereby. 

Section 72. Tho City Council ihall havo power by ordinance 
to provide for a consolidation of nil ossc99lnonta which ltnve here· 
toforo been made for local improvements In aaid City, so as to 
consolidate Into one item the total amount of all tiaaessmanta 
for local improvemcuts now e.·dsting against cnch lot, trnct or 
parcel of lanu in sn!d City, provided that there shnll be no 
chnnge mnd-J In the total amount of said nll8cssmcnts that would 
cnuae enid consolidated assessments to be in excess of the total 
amount of principal and interest at the time ot such consolidation 
of the assessments as het·etofore made, assessed and confirmed 
against anid pt·operty. Tho City Council may also provide by 
ordinance that all OMYcssmcnts for stt·ect paving tbot ltavo het•e· 
toforo been made, "here tho costs of paving street intersections 
have been included in special assessments against abutting prop­
crty,.shall bo reduced in nn nmount not to exceed ton per ceut 
of the total of the priucipol of such assessments against such 
property, and that tbc amount of such deduction shall bo paid 
out of tho gonorol fund of said City, or otherwise, as may be 
lawfully provided by said City Oounail. The City Council shall 
also have the power by ordinanee to provide that all assC!ISments 
for street paving and sidewalks hcrctofot•o made in said City 
on corner lots where sold lots hava a greater depth tilnn fifty 
feet shall be adjusted by assessing said lots on n bna!s of fifty 
feet frontage on the side street upon which said Iota shall be 
located, but in no coaa shnll tho ft·ontage nsscsscd on the said 
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street be less tl1nn tho frout11go of tho lot on the principnl street, 
:and such reduction so mode in such assessments shall be pnid out 
of the general fund of sold City, or in nuy othet• lawful manner 
ihnt mny bo pro\'ided by the City Council. · -

Section 73. The Oity Council of the City of Vet•o Beach may, 
pursuant to the power herein vestctl in it, by ordinance provide 
for tho consolidation of oll nsscssments for local improvements 
het·etoforc mndc. Tho Council is hereby authorized to pt·ovido 
thnt such o.sscssmcnts, after ndjushncnts lUI hcreinbefor11 provided, 
.shall bo ancl become pnyablo in fifteen nnnunl pnymcmts of ten 
per cent caoh and a sixteenth payment of 7.311 per cent, payments 
to covet• both principal nnd interest in accordance with the fol· 
.lowing tnblo : 

$1,000 ASSESSMENT. 

Payments Outstanding Intet·est Pl'inoipol Total 

lst .......•....•... $1,000.00 $60.00 $40.00 $100.00 
2nd ............... 960.00 57.60 42.40 100.00 
8rd .... ' ...... ..... 917.60 60.06 44.04 100.00 
4th ................ 872.66 52.36 47.64 100.00 
5th ................ 825.02 49.50 50.60 100.00 
6th ...... .......... 774.52 46.47 53.53 100.00 
7th ................ 720.99 43.26 56.74 100.00 
8th .. ... ........... 664.25 _39.86 60.14 100.00 
9th ................ 604.11 86.25 63.75 100.00 

lOth ........... .. ... 540.36 82.42 67.58 100.00 
11th .............. .. 472.78 28.37 71.63 100.00 
12th ........ ........ 401.15 24.07 75.93 100.00 
13th ....... ......... 325.22 19.51 80.49 100.00 
14th II •• • ••••• • ••••• 244.73 14.88 85.32 100.00 
15th ... ........... .. 159.41 9.66 90.44 100.00 
16th ................ 68.97 4.14 68.97 73.11 

Section 74. The City Council sholl further provide in tho 
consolidation of said nBSCSsmcnt.<J that all delinquent interest on 
as.~essments to the dote of the possago of such ordinonco con­
solidating anld ossessmenta be computed ond added to tho principnl 
sum and that the interest rotc on dcferl'cd inAtalmcnta, stl\rting 
from tho dote the consolidated piau is put into effect, shall be 
six per ccut per onnum whcro assessments ore paid to dote; but 
continue at eight per cent pl'r annum ns long as payments arc in 
arrears. 
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Section 75. The City Council sltall make provision, after pro­
viding fo1• the consolidation nnd adjustment of nsscssments in 
accordance wlth the provisions of this Act, for -each property owner 
ngainst whom'nn assessment hns het·etofot·e been made, to be notified 
of tho consolidnteu and adjusted assessments, and notice shall bo 
given to cnclt property ownet• in snid City that a consolidated and 
adjusted assessment hn~ been made of property owned by him in 
said City, nnd such notice shall describe tlto property and shnll 
state tho amount of tho original assessment and shall stnte the 
amount of tho consolidated and adjusted nsscsl!mont oll(l the time 
and place when tho City Council will sit as an cqunlizing bont•cl for 
tho purpooe of hearing nny complaint thnt tho said pt•ope1·ty owner 
mny have to offe1· with respect to tho consolidated and adjusted 
assessment, which dnto shall be fixed at n time not less than ten 
clays f1·om the dnte of sni<l notice. lt shnll bo deemed to be suffl. 
cicnt notice to tho owne1• or owners of propel'ty against whiclt spe· 
ciol assessments shnll have been mnde with roforonco to tlte consol­
idntion nnd adjustment of such w;sessments if such notice shall be 
mnile<l to tl1o lost known ndd1·ess of such owner Ol' owners of t•ccord 
with the City Tax Collector of said City . 

.At tho time ond plncc named in tltc notice herein provided for 
tho City Council of the City of Vero Bench shall meet as an equnl­
izing Board to hear and consider any and all complaints as to such 
consolidated nnd adjnsted nssessmcnts and shall adjust and cqualizu 
tho Slime ou n bnsls of ju:rtice nnd right, and when sold consolidated 
ond adjusted assessments shnll have been equalized and conlhmed 
by tho said City Council, enid nsscllSments shall stand c:onf:lrmed nnd 
be and remain legal, valid nntl binding liens npon the property 
ngninst which snid assessments are mode until poi(} in n•:cordance 
with the provisions of this Act, and at tho time of the confirmation of 
such consolidated and adjusted assessments t1te City Council shnll 
provide tlmt the fli'St pnymcnt thereunder shall be made within n 
period of timo not more tl1an sixty days from the date of such con­
firmation, nnd that ir such first pnymcnt is not so mnde 'within said 
period of timo that the entire amount of said assessment shall be 
fol'thwith due and poynl>lc; nnd shull mnlte provision for each prop­
erty ownct• in so id City to be notifte<l of tho nmount of said eonsol· 
idntcd and n<ljusted nsscssmcnts as confit1lted by said City Council 
nnd of the time within which the first pnyment thereunder shall be 
mudc, and the amount of Sllid first pnymcnt, as well QS the totnl 
amount of soid Qssessment; nnd the property owner shall also be 
notified thnt unless snicl first payment ill modo in nccordnnco witlt 
t11e terms of said notice that tho cnth·o nmount of tho oBscssment 
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will nt once become due nnd poynblo and snid lien subject to foro· 
closure, which notice shn11 be given to the property owner in tho 
snmo mannet• os tho notice ltcreinbefoi·c )>l'OVidcd !or tho notice of 
tho mcct.ing of tl1o City Councilns nn cqunli7.ing Bont•d to hear com· 
plaints thereon. 

Section 76. Ench nnnuol instalment p•~ovidcd fo1• herein of tho 
eonsolidntcd and adjusted o.sscssmcnts shall bo paid nt tho time or 
times specified in an ot•dinanco of the Cit)' Council relative thereto, 
with interest upon all dofe1•rcd payments, until tho cntiro amount 
of said assessment has been paid, and upon tho fnllu1·e of nny prop· 
erty owner to pny any annual instalment due, o1• nny part thereof, 
01• any annual intcl·est upon dofol'rcd payments, the City Council of 
the City of Vero Bench shall cause to bo brought tho ncce..'I.'IR1')' legal 
p1•ocecdings by o. bill in chancct'y to cnfot•co payment thereof, with 
all accrued interest, together with all legal costs incurred, including 
a t'CIIsonoble solicitor's fee, to be IU!scssed as a part of tho co.~ts; 
nnd in tlte event of dcfn.ult in tho payment of any instalment of. an 
nsscssnumt 01' any accl'uod interest on said assessment, tho wbole 
assessment with fntct·est tltcrcon shall immediately become due nnd 
payable and subject to foreclosut'O. In tho foreclosure of any spe· 
cinlassessmcnt service of process against unknown or non-resident 
dcfcnclnnts may be had by publiClltion ns now pt·ovidcd by law in 
other clumoory suits. The forcclosut•o proceedings shall bo Jll'OS· 

ccutcd to n snlc and convoynnco of tlto pt·oporty involved in said 
proceedings as now provided by law in suits to foreclose mortgages. 

Section 77. If nt nny time during the life of consolidated nnd 
adjusted assessments as herein pl·oviclod oil special assessment 
bonds wltich wcro issued to cover the locnl improvement.'! for which 
soid nsscssmcnt.'! were mode shall have been paid, any balance in 
tho nsscssment funding account, or· any uncollected asscasments, 
shnll bo OJlplicd to retiring outlltanding refunding bonds wltich 
were il;sued in lieu of special assessment bonds maturing and not 
otherwise )laid, 

Section 78. 'rho City Council of said City is also authorized to 
release all improvement liens which hnvo been recorded in the office 
of tho Clor}( of the Circuit Court of St. Lucio or Indian River 
Counties nt the time of tho passage of this Act for tho Jlllrposc of 
executing new lien.'! in nccol'donco with tho consolidated and nd· 
justed plan of•nsscssmcnts as pl'ovided for by tlti~ Act. 

Section 79. The City Council ahull have ))Ower by ordiuanco to 
prescribe the width, locotlon, grndo nn<l material~ of which streets 
nnd sidcwnlks shall be constructed. 
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Section 80. It shnll be the duty of the Tax Assessor to assess 
all taxablo prot)erty, both real nnd personal, "ithin tho corpor11te 
limits of tho City. Tho manner ln which he shall perform his dn· 
tics shall bo determined by ordinance. 

Section 81. The Tax· Collector llhnll collect all City taxes and 
Rhnll perform such other duties ns mny be prescribed by the City 
Council. The manner in which bo shnll Jlerform his duties 6hall 
bo determined by ordinance. 

Section 82. Tl1e Clerk of the City of Vero Beach shall act ns 
Clerk of the Munic.ipnl Court and of the City Counoil. He shall 
be authorized to administer oatl1s and tllke affidavita. He shnll 
perform such other duties as mny be prescribed by the City Coun· 
ell. Tho manner in which he shall perform his duties shall be do· 
termined by ordinance. 

'l'he City Treasurer sl1all be the official Cll8todian of all the funds 
of the City. He slmll deposit City funds In such banlt or banks 
as tho City Council may prescribe. He shall perform such other 
duties aa tho Council may prescribe. The manner iu "hich he shnll 
perform his duties shnll bo determined by ordinance. 

Section 83. The 1\t:arshal sl•all bo Chief of Police of the City of 
Voro Beach. It shnll be his duty to attend all regular and special 
n1eotings of the City Council; to aid In the enforcement of order 
un<lor the direction of tho presiding officer; to execute the com· 
mands of the Mayor and Council from time to time, and to execute 
any process issued by authority of the Mayor or City Council; to 
attend the Municipal Court during its sittings and to exeouto its 
commands; to oid in the enforcement of order therein under the 
direction of tho Mayor; and to perform such other duties as mny 
be appropriate to his office ~ndor tho provisions of law or as re· 
quired by ordinance. Ho sholl }Jove control of the pollco force, 
subjoot to the commands of tho Mayor and City Council, and shall 
hnvo police powers to mnlto nrrcRts for any violation of tho lawful 
orders of the 1\lnyor ond City Council. All policemen appointed 
by tho Moyor shall be deputies of tho 'Marshnl and sl1all have the 
same authority as tho Mnrshnl, bnt subject to l1is direction and 
control. 

Section 84. The 1\!arshai ahnll hnvo })Ower and authority to im· 
mediately arrest and toke into custody, with or without warrant, 
any person who shall commit, threaten or attempt to commit in his 
presence any offense prohibited by ordinance; and he shall "ithont 
noct\'lSIIry delny upon making such nrrest.'l convey tho offender be· 
fore tho 1\f.oyor to be denlt with nccording to lnw. 
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Section 85. The 1\Inrshnl and members of the polico force, in 
addition to the powers Incident to their office nnd as herein desig· 
nnted, shall possess the commqn law nnd statutory authority of con­
lltnblcs, except for the 11crvicc of civil process. 

Section 86. Should any elective or appointed officer provided 
f· : by this .Act, or by ordinance, fnll to givo bond as requirud by 
ordinance, within thirty days from his election or appointment, 
said office sl101l be declared vncnnt, 

Section 87. No suit against the City of Ver.o Bench arising from 
any claim or demand of whatsoever natmc not heretofore pre­
sented, or which mny hcreaftor ot•ise, shall be brought or main· 
tainccl in any court unless such claim was prcecntcd to the City 
Council of snid City within sixty dnys after the time this Act tnkcs 
effect ot· within sixty days after such nllcgcd claim arose against 
snid City; and no suit Ol' pa·occecling at law or in equity shall be 
maintained on any such claim, demand Ol' right of action unless 
prosecuted within six months after presentation of same to Ute 
City Council of sold City. 

Section 88. If any member of tlte City Council slJall fail to 
attencl meetings of said City Council for a consoout!ve period of 
three montl1s, then the oft'ico of said member of the Council may 
be declared vacant by a majority vote of the Council. 

ScCltion 89. The regist ration officer shall keep a set of books in 
which he shall keep a list of all qualified ''oters. He sbnll open the 
registrntion bool(s thirty dnya prior to nny election and eloso the 
same five days prior to the election. Flo shnll perform such. other 
1luties liS may be prescribed by the City Council and the manner 
of performance of his duties shall be fixed by ordinance. 

Sectio1;1 90. The City Council sl1all have power to provide by 
ordinance for the appropriation of money for the payment of tho 
debts ancl expenses of the City. 

Section Ill. Tho City Council shall fix by ordinance from t!mo 
to time the compenantion of all City officers and employees, 

Section 92. Immediately after on ordinance has been passed by 
the Council ancl approved by the 1\layor or bas become a law wi!.h· 
out the approval of the Mayor, it shall be tl1e duty of the Clerk 
to publish the same by posting said ordinance 11t the door of tho 
City Hall or Council Chnmber. The City Council may direct that 
such ordinance be published in a newspaper published at Vero 
Beach, Florida, or within Indian River County, Florida, 

Section 93. The City Council llllnll hove power for the purpose 

10-L-Vol. 2. 
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of paying current cxpensca OJ' to meet any unexpected expenRcs to 
borrow money from time to time on negotiable notes mntu1·ing in 
not to exceed two years after date _at a rate of not exceeding eight 
per cent interest per ammm, payable semi-annually; provided, 
however, t}tnt tho tot11l indebtedness at any ono time under tllis 
section shall not exceed $50,000. No money shall be borrowed 
under this section so ns to increase the indobtedncs.'l of Bllfd City 
as composed of bonds, time wat•rnnts nncl notes to more thnn twenty· 
flve per cent of tho nsscssed valuation of the tnxnblo property of 
said City 89 shown by the current assessment roll thereof and the 
City Council shnll assess 11nd levy a tax upon tl1o taxable llropet•ty 
in said City for the purpose of paying the notes issued hereunder 
both principal nnd interest at the maturity thereof, which tax Rholl 
be levied, assessed and collected annually in the sumo ml\nn!'r os 
other taxes. · 

Section 94. The City Council is authorized to iBBue and sell 
interest bearing time warrants, bearing intere11t at o rote 110t 
exceeding eight per cent per annum, to au amount not exceeding 
One Hundred Thousand Dollars to be outstanding at any one time. 
The City r..ouncil shall prescribe the form, denomination and dote 
of maturity of such warrants. The City Council may sell auoll 
warrants at private snit~, provided they aro not sold for less than 
par, or said warrants may be sold to the hlgl1est bidder after 
advertisem~nt for two successive weeks in a newspaper published 
in Inqion River County, Florida, provided that no auc11 time wa~­
rants shall be sold for less than ninety-five per cent of par plus 
accrued interest to dnte of dellvery, No time warrants provided 
for herein shall be issued so as to increase tlte indobtedneBB of 
said City, as composed of bonds, outstanding time w.:.rrents, and 
notes to more than t.wenty.flve per cent of the assessed valuation 
of the toxnblc property of said City as shown by the current 
assessment roll of said City. 

The proceeds of the time warrants provided for herein shall be 
used for the purpose of repairing and moin~lning electric light 

· works and extending the electric light system; for tJte purpose of 
repairing and mnintninlng tho sower system; for the purpose of 
opening, constructing, repairing and (or) maintaining the streets 
and (or) sidewalks, for the purpose of mnintninlng public parl<s 
and prome!Jndes; fot• tho purpose of maintaining n fire depart­
ment; for the purpose of constructing, repairing and (or) main· 
taining public buildings; for the purpose of rt~!unding any in­
debtedness of said City; or for any other municipal purpose. 
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The City Council shall aaseas and lovy a tax upon the taxable 
property in said City for tho purpose of obtaining interest and 
raising n ainkjng fund for the payment of the time warrants pro· 
vided for by this Act, which lax shall be levied, aaessed ond col· 
leeted annually in the same mnnncr 11.'1 other taxes. 

Section 05, The City Council shall have the power to regulate, 
fix nnd prescribe by ordinance the mn::dmum mtes to ba charged by 
all automobiles, taxicabs, jitney buses, or wheel choirs carrying or 
transporting passengers fo1• bil·o within the City. 

Section 96, The City Council shall ltavo power by ordinance 
to regulate and control the use of nil streets, alleys, public ways, 
grouncls or other public property by any pe111on, firm or corpora· 
tion in tltc erection, placing or maintenance of any poles for tele· 
grnplt, telephone, electric or othct• wires, or for other purposes; 
to regulate nnd control tho placing nnd mointenonco in any street, 
alley, public way, ground or other public pt·operty of all under­
ground wi'1ls, pipes or conduits; to require all such poles, wires, 
pipes qr conduits to bo kopt nnd maintained in n proper stato of· 
repair; to regulate nnd control tho usc of the streets, alleys, public 
ways, grounds or other public property of sold City by bicycles, 
automobiles nnd other vellicles and machines. 

·Seetion 07. Tho City Council shall bavo power by ordinance to 
regulate nnd prescribe the width of tires of nil vehicles or ma· 
chines <lrivon or operated upon any t~treet, alloy, or other public 
way of said City; to. regulate and prescribe the kinds of tires 
which may bo used upon automobiles and other motor vehicles or 
machines driven or operated upon nny street, nlley or otbor public 
wny of said City, and to require tl1e use upon such vehicles or 
machines of such tires as will do the smaJJcst degree of damage 
or injury to the streets, nlleyA or other public ways of said City: 

Section 98. Snid City shnll hove full power and jurisdiction 
ovor, and tho City Council mny by ordinance provide for the pro· 
tection, caro and control of, the waters within tho Olty Limits; to 
keep pure nnd Glean any' body of water ft·om which tho publlo 
\vator supply of the City is talten; to prohibit the dumping of filth, 
dirt, garbage, shells, trash, refuse or other things In the waters 
of the Indian River, or a.ny other lake, ennal, or other body of 
water within tl1e City r~lmita; to license, govorn, regulate or pro­
hibit the permanent anchorago of houseboats or other boots or 
vessels in the Indian River within the City Limits; to regulate or 
prohibit the usc of bontway~ or bootynrds within the Olty limits, or 
to' restrlot their use to any portion of snid City; to control, manAge 
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nnd designnto the use of nil doclcs, whnrves ot• piers within the 
City limits; to license nml control fet•t•ics .Jnnding witl1in the City,· 
and oil bridges wholly .or in part· within the City, nml to erect a 
seawall along nny portion of the wntcrfront within tbe City 
limits; and to e~·ect nnd constl•uc~ bulkhcnd.s nnd causeways nlong 
or over Ol' across nny WlllCl'S within the City limits. 

Section 99. If at any time the City Conneil shall deem it nece.~· 
snry or expedient for the preservation of the publi<! health, or 
for any other good reason, that nny lot, pnrcel Ol' trnct of vacant 
lnnd then lying and being within snid City, which mny be lower 
than any street, streets, nvcnuc vi' public wny ncljoining the same 
or the grade cstnblished thcre!o1·, · or which mny be subject to 
overflow or to tho accnmulntion thereon of watet•, should be filled 
in, or ditched or drnincd, the City Council shnll have powe1• to 
direct and require the owner Ol' owners of said lot, pnrccl Ol' trnct 
of vncnnt land to ditch, <lrnin, o1• to fill in the snmo to IJUCh grade 
as the Collncil shall direct. Such notice shall be given by a 
resolution of tho Council, n copy of which shall be sor\•cd upon tho 
owner or owners of such lot, pureel or tract of vacant land or 
upon the agent of such owner, or If the owner is 11 non-resident 
nnd cannot be found within the City and hos no known agent 
within the City, a copy of snell resolution sltnll be publisltcd once 
each weelt for two consecutive weel<s in some newspapel' published 
in the City, and a copy thereof shall be posted upon BDid lot, parcel 
or tract of vncnnt land; Ol' if no nuwapapct• is publislted in thl' 
Oity, such posting llpon. such l9t, )>1\rcel or tt·oct of vncnnt lnnd 
shall be deemed sufficient. If the owner or owners slulll not, 
within such time as such resolution shall prescribe, fill in, dltcl1 or 
drain the lot, parcel or trnct of vncnnt land as therein directed, 
it shall be lawful for tho City Council to cause the same to bo 
done, nnd to pny therefor, and to charge, assess and collect the 
expenses against the said lot, parcel or tract of vacant land and 
.against the owner or owners t!•;;reof. 

All the provisions of Chapter 9298 of the Lnws of Florida rela­
tive to tho maldng of said assessment ond proceedings subsequent 
thereto, notice to hear complaints nnd action thereon and tl1e effect 
thereof, and providing foa· the issuance of bonds based upon said 
nssessments DB contained in said Chapter 9298 of the Lnws of 
Florida, shall be applicable to and may be followed In maldng nnd 
enforcing the nssesaments uuthorized by tllis Section. 

Section 100. The City Council.l!hnll hove power by ordinanco to 
regulnte, supprc~s or prohiiJit the blowing of whistles or the mokiilg 
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ot unusuul noises .~Y rmy engine, locomotive or train within sold 
City; to limit nnd rcgulntc the mtc of 11pccd nt und mnnnet• in which 
ony uugiM, locomotive, trnin, cut• Ol' cut'll of llll)' l>1rcct Ol' rnilwny 
compnny or nny smtomohi!c, tl'llclc, cnr, motol•cyclc nnu nll otho1• 
motot• driven vehicles may hu opct•ntcd within the Cit~· limits; to 
rcquh•e that no engine, lccomcth·c, h•nin, cor ot• Clll'll of nny.:stt·cct 
ot• other t•ailwoy company sltnll hlocl< o1· obstruct the pnssngc of 
pct·sons or vehicles·at nn)' stt•cct cros~lng Ot' other public Cl'Ol!sing 
in snid City, und to limit tho time thnt 1111)' engine, locomotive, trnin, 
cnr or cars mn;v stnnd upon, obstruct or hlocl< ony snch street 01' 
othct• public ct•osslng; to rcquit·e nny slt·eet o1• other rnilwny com· 
pony opct·nting nny engine, locomotive, tJ•nin, em• 01' co\'!1 In or 
tht·ough soid City, to provide snb.grodo cro:ssings or gotcs nml sta­
tions ond keep watchmen nt such public crossings or scch rnilwny 
within sold City ns the City Council may dcslgnntc hy ordlnnncc, 
and it shnll be tho duty of such watclnncn to core fo1• nnd protCi!t 
the public while passing over 01' using such troclc 01' tt·nckll; and 
cneh doy or portion of n day that such railway compnny shnll foil 
or refuse to p1·ovido gotcs nnd )(cop o Wl\tchmon nt such ct'Oll!tinlf 
HO designated shall constitute o scpornto of!onso, and for each such 
offense such compuny mny be punished by a fino net exceeding one 
hunurcd dollars, and tho judgment or sentence therefor mny be sued 
upon nnd recovery enforced in any Gom·t of tho Stntc of competent 
jurisdiction; to require uny street or other railway company doing 
business within soid City to open, establish, pave or bridge, maintain 
nnd keep in repair n proper crossing, eithc1· surface or sub-grade, 
for the passogc of persons nnd vehicles over and upon its trnck or 
tl·ackB ot ony point where any public shwt, nvenuc or other public 
wny of said City mny now or hereafter be lccotcd or cstoblishcd, 
ond to prcscribc thut if such roilwny compnuy shall fail or refu.'IO 
to comply with tho provisions of ony ordinuncc or l'csolutlon of the 
City Council ot•dering tho opening, establishing, pa\'ing or brid~&lng, 
mointaining Ol' repnil·ing of such crossing, within such timo os may 
bo prcscl'ibcd, the Council or any }lCI'SOn nutho1•izcd by it, moy open, 
cstobli~h, plocc, povc or bridge, molntnin or rCtlnir ony such C1'0SS· 
ing and the City shall pay for the some nnd shall have n lien for 
the omount so paid, which lien moy bo enlorc<.'<l by suit at l11w or 
in equity, or the City moy 1naintnin its personal action ogainHt llltoh 
atrcct or other railway company to recover snid amount, or it mny 
enforce its lien nnd nlso mnintoln its personal · oction until octnolly 
paid the nmount due, nnd tho Hnmo l'cmcdio!l mny be pursued nnd 
onforccrl in nny court of compc:cnt jurisdict-ion. 
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Section 101. The snid City of Vero Beach shall not bo liable for 
personal injuries due to defective condition of or obstruction in its 
streets, public tltot•oughfares, publio buildings, or parka, nor for tho 
misfcnsonce, nbnfca~U~nco or mnlfcasnnce of its officers or employees; 
nor for any nat of nny of its employees, whereby through tho net 
of such omploycas any injury or domngc mny be dono or caused to 
the person or pt•opcrty of another. 

Section 102. That in addition to •tl•c powers hcrelnhefol'C enu­
merated, snid City nnd its officers and employees sl1oll hove oll tho 
powers and perfot•m oil tho duties conferred or impMCd upon cities 
and towns of the Stntc of Florida nnd officers and amployccs of SllCh 

cities and towns by the general lnw11 of li'lorida now in force or 
hercoftor to be enacted pt•ovlding for tho government of cities oml 
towns, not inconsistent with tho provisions of this Act; and in all 
matters of procedure and conduct for the oxct•cisc ond performnnec 
of such powca·s and duties, tho genet•nl lnw of the Stntc relative to 
municipalities shall govern, except where otherwise cspeciall)' pro­
vided by this Act, and no special power herein ga•onted shall bo con· 
strulld to nbrldge any goncrnl power given lloroundor or under the 
general laws of the Stnto of Florida. 

Section 103. The City Planning nnd Zoning Commission of the 
City of Vcro Bench, Florldn, ns heretofore crcutcd by ordinnnce of 
the City of Vo1·o Bench nbollshed by this Act, shall continuo ns tho 
City Plannitig and Zoning Commission of tho City of Vcro Bench 
Cl'CIIted by this Act, and tlte members of said Commission as at 
present constituted shall continuo to hold office for the tc1·m 01' 

terms for which they were appointed and until their successors ore 
appointed nnd qunlifled; und whenever the term of office of nny of 
tho members of 1111id Commission shall expire, or whenever thet'C 
shall be a vacancy on said Commission for ony othor reason, tlto 
~orne shall be filled by appointment by the 'Mayor, subject to con· 
flrmntion by tho City Council. Whoi'C the appointment is for an 
unexpired torm, tho person so appointed shnll sct•vo for tho re­
mainder of tho term of his predecessor and until his successor is 
appointed and qualified; nnd where the appointment is for the 
purpose of filling o vocnnoy caused by tho expiration of n term of a 
member of tho CommisRion, tho pca'Son so appointed shall serve for 
n term of two years and until his succcssot• is appointed nnd quoli· 
fled. 

Section 104. That tho City Plnnnlng nnd Zoning Commission 
shnll annually, nnd at such time ns by its rulc.'J it shall provide, meet 
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and . orgnnizo and appoint suclt officers, witlt 111tch powcl':l nnd du­
ties, ns the City Planning nnd Zoning Commission moy deem ndviso­
blo m~d expedient for the conduct of its business under the alttltol'ity 
ltorcin granted, nnd shnll prescribe such rules of pt·oce<luro nnd 
adopt such by-laws ns mny be ncccs<~nry to carry into effect nnd 
operation its duties and power~! hereby granted, and may pt•cscribo 
penalties fot• tho non-nttendunco ot• dis01•derly conduct of its mem· 
bers nnd enforce tho same. A majority of the Donrd shall bo ncccs· 
snry to constitute n quorum for tho trnnsnetiott of bttsiJ!CSS, but n 
smallot• number may adjourn from timo to time, nnd under the pl'O· 

visions of thch• rules of procedure mny compel tho ntten<lnnco of 
absent membct·H by the impO!Iition of finc.'l and penalties. Tho said 
Commission shall pt•ovide the time and plnco of its regular meetings 
and the mumtct· in wltich spcciul meetings sltall be called nnd held. 

Section 105. The general powct'S nnd duties of tho City Planning 
and Zoning Commission which shall be cxcrciRCd nnd performed ns 
hc1·ein provided nnd in ncc01•duncc with tho gcnct·nl ordinnneo.'l of 
tho City, shall be a11 follows: 

(a) The City Planning and Zoning Commis.~ion shall p1·ocurc 
information and malta t'Cconuncndntions to the City Council of all 
fncts bcnt•ing upon the needs of tho City, with regard to recreation 
grounds, tho development nnd improvement of parltll nnd boule· 
vords, the improvement of water fronts, tho extension 01• opening 
of 11trccts and avenues ot· other public w11ys or plnces nnd all other 
City plans nnd improvements generally. 

(b) Shall receive and report on suggestions offered by citizens 
or offlciols within the scope of itS' powe1·s and when ·It deems such 
suggestions praeticnblo, to report thom to tho City Council with its 
l'ccommcndntion. 

(c) Shall prepare n goncl'lll City plan, and if they deem it necos­
sal'Y they mny, with the consent and approval of tho City Council, 
employ any nnd all expert assistance which they may require in tho 
pl'Opurntion of such pion, which plan shnll be submitted to the City 
Council fo1· its appt•oval. Upon the adoption of tho City plan by 
tho Cit~· Council tho City Planning and Zoning Commi~~Sion shall 
cnrry out tho pt'Ovisions of the sumo in nocordnnco with tho direc· 
tions and t•cquiremcnts of tho City Council. . 

(d) Shull provide pinna for originnllnndscnpe work to be dono 
in, about nnd a1'0und City parks and boulevards now owned or 
hot·cnftc1· ncquil·od; and shnll provide plnns for nll landscnpc work 
to be done by snid City. 

(c) Shull formulate a plan to regulate nnd restrict tho location 
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of trades and lndustriP.'I ond tho Jocntion of buildings dcsignC!d !or 
speciflc uses; nn<l to fornmlntc o plon for I"CgUintion and limiting of 
the helgllt and bulk ot buildings horeaftor directed, and to this end 
for that purpose may divide tho City into zones in such nurnbe1•, 
shape and arcn. ns mny seem best S\liled to carry out a definite plan 
for t11o bct.tel•ment of the City, nnd upon tlto appl'O\'al nnd ndoption 
of nny such plnn by tho Council, tho City Planning and Zoning 
Commission shall hn,·o pc.wet• and nutho1·ity to enforce nny nnd nll 
provillions,of such phm where capccinl authority therefor is granted 
by the City Council. · 

(f) Shnll p11ss upon nll qut'stlons invoh•ing tho position, removal 
or nltcl·ntion in nny wny worlc of nrt, Including monuments, memo· 
rinl11 nmlslntunry, belonging to the Cit~·, Rnd no notion with refer· 
CllCO to tliC 1'011\0\'111 Ol' llltcrntion o£ nn~· KliCh WOI'h of art., including 
monuments, mcmori11ls nnd stntunry 11hull bo taken by any officet· 
ot• deportment unlcs.~ approved by the City Plnnning nnd Zoning 
Commission. 

(g) Sholl hovo )>OWer to doteJ•mlno whether propoJ•ty ahnll be 
acquired fot• t)Qrk, boulcvnr<l nn<l t•ecl'elltion l>tlrposcs or shall bo 
coitdemnc<l fot• tho cnlm·glng of nny pn t•k ot• the widening ot• exton­
Ilion of nny boulevard or sh·cct; nncl shnlllJnvo powct• to pnSII upon 
all pints of lands within the City ond recommend tho ncccptnnce 
of such plnts. 

(h) Shnll be authorized to nppt•ovo nny sltetch or plnn of nny 
gift to the City in the form of monnmcnt11 ot• mcmoriot'l nntl the 
proposed locntion thereof, nnd no gift shall be accepted unless tho 
plnn or sketch nnd the location thereof shnll hove been submitted 
first to the City Planning and Zoninc Commission. 

(i) Shnll, wl1en requested hy tho Cit.y Council or by nny other 
depnrhncnt., oct in advisory cnpncity In l'espcct to plnns for the 
erection of public buildings, bridges, npprooches or othc1• structures 
ercctecl o1• to be erected by the City, nud nil pnrks, boulcvat•cls and 
grounds for t·ect•cation purposes. 

(j) Shnll hnve the power to cnll upon nny other depnt·tment 
for nl>!lililnnee in the performance of its duties hereunder, nnd it 
shnll .be the duty of such dopnrtmcnt to render such AS!Iistance 
as mny bo rcnsonnbly required, 111! questions as to whnt shall 
constitute n rcnsonnblo requirement to be determined by the 
City Council, om! its dctcrntlnotion thereof sbnll be fino! nnd 
cpncluslve. 

(k) Shnll moke nny nnd all contracts necc!ISili'Y t'o cnrry out 
the objects nnd purposes of the City Planning nnd Zoning Com· 
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mission ns herein provided when spcciflcnlly t!Uthot•ized to do 110 

by tho City Council. 
(1) Sh111l havc.suoh powcMI os arc herein pi'CIIoribcd or as may 

bo ncocs.<~ary for the proper discharge of its duties. 
(m) Sholl be l'oquircd to pOS.'I upon nll mnttt>rs £'Jbmittc<1 to 

it within ninety doys, nnd if it shall foil to decide upon nny 
Huoh mnttor within sniil pcrlotl, its decision shnll thereafter be 
unnocea.'lary ond not rt>qulred. 

(n) Sholl thirty days prior to mnking tho levy of taxes of 
each year tl'flnsmlt in dutllicnto to the City Cle1·k its estimate 
or tho amount of money requh'Ccl for its purposes for tho ensuing 
fiscAl year. 

(o) Shall nt the time of the transmission of its Clltimotc men­
tioned in the preceding sub-section make a wl'ittcn report to tho 
City Council of the work of the City Planning on<l Zoning Com­
mission du1•lng the preceding year; the report shall be oertitlecl 
by the City Planning and Zoning Commission and entered of • 
record by the City Clerlt nnd published in such manner as tho 
City Council may direct; the City Planning and Zoning Commia· 
aion shall also mnke such other a·cporta as tho City Council may 
from time to time require. 

Section 106. The Ciiy Council shnll enact and Is hereby given 
the powo1• to enaet such ordinances as may bo necessary to carry 
out and onfo1·co tho provisions of Section 105 of this Act. 

Section 107. The City Council shall hove po\Vet·, and it iR 
hereby authorized an•l permitted to pass any ordlnnneea which it 
deems necessary to carry into elfeot any plan or suggestion which 
tho City Planning and Zoning Commission is authol'ized to make 
pursuant to the provisions of this Act. 

Sootion 108. The City aboll not be liable in any way for any 
controots mode and cntct•cd Into for nny acts done ot• undertnldngs , 
begun or debts and liobllitiea mocle, assumed ot· ot·entcd by tlio 
City Planning oncl Zoning Commiasion unlcs., it shall tirst obtain 
from the City Council Ita approval of nnd ltnve on appropriation 
modo by it lor the specific contract made ot· entered Into by it Ol' 

the apccifle debt made, ct-cnted, incurred or. &8$umcd. 
Section 109, That none of tbo powers, duties Ol' prerogatives 

of the City Plnnning nnd Zoning Commission shall be constl·ucd 
to be In any wny n limitation upon the duties, powor11 ancl pro­
I'Ogntivcs of the City Council, but in every cn11e shall be subonli­
nntc 1md subject to the nppt:ovnl of the City Council. 
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Section 110. The City Conneil may adopt a l'C.Wlulion eli reeling 
and requiring the owner of any lot, parcel or tract of l:md front· 
ing or abutting on any street, avenue, oBey or other publie wny to 
construct, build or repair a shlewalk, foot pavement, curb or 
gutter, or either one or more of said improvements thereon, to bo 
built \n front of such abutting pt•opot•ty, nnd upon 11 grudc, nnd 
of auoh mnterinls, width und other dhnonsions and in such man­
ncr ns the City Council shall dh•cot. Tho said resolution shnll 
fix 11 time within which the s11id wot·k shnll bu dono by the ownl!l'1 

and a copy of said resolution shall be served upon such owner 
o1• upon the ngcnt of such owner, nr if tho owner is n nou-t'CSi<lcnt 
or ennnot be found within said City, aud ·has no known agent 
within the City, a copy of such re110lntion shniJ be publi~hc<l onc3 
eneh week fo1• hvo consecutivo week$ in some newspaper published 
in said City, and n copy thereof posted upon said Jot, parcel 
or trnet of lnnd; or ·If no nowspnJlCI' is publi11he<l in anicl City, 
such poRting upon 1111icl lot, parcel or trnct of land shnll be deemed 
suftieient. If the owuct•, ot· owners shall not, witllin the time flxt>d 
in &Rid t•esolntion, build, construct Ol' rcpnir 11uch sidc\vRJk or foot 
pnvemont, curb or gutter, or either ono Ol' more of said improve. 
menta in tho mnnncr and ns cllrcotcd in said resolution, tho 
City Council mny cause tho same to be dono ftntl pay therefor, and 
obRrgo, nssess nnd collect the oxpcnacs thereof against such lot', 
parcel or tract of )and, and against the ownc1• or owners the1·eof. 
But nothing in thi11 section shall be construed to bo in conflict 
with Section 59 et SC!Q. of this ~ot, but both Rhall exist as eumn· 
lative, nnd na independent medea of procedure, citlter to be fo). 
lowed in the discretion of the City Council. 

All tho provision11 of Chapter 9208 of tho TJaws of Florida reln· 
tive to the making of said ftascssment ftncl proceedings subsequent 
thereto, notice to hcnr complaints nnd notion tltercon and tho 
effect thet•eof, and pa·oviding for the f1111uaneo of bonds bnscd upon 
I!Ricl asses.'!mcnts ns contained in Chapter 0208 of tho Laws of Flor· 
idft1 shall be npplicable to and mny be followed in mnking and 
enforcing the asscsmenta authorized by this section. 

Section lll. The fisc11l yenr of the City of Vcro Bench shAll 
end on October 31 of each yenr; and n.c; soon thereAfter a11 p~iblo 
tho City Council shnll have an nudit mode of nll the books of the 
City or Vcro Deneb, nnd a competent accountant or firm of ac­
countants shall be employed for this purpose. 

Section 112. All officers of said City sltall bo exempt from jury 
duty clurlng their respective terms of office. 
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Section US. The City Council of the City of Vcro Deach, Flor· 
ida, is authorized to issue and sell bonds of said·City in on amount 
not exceeding $1,000,000 for the purpose of refunding any bond, 
note, ecrtiflcato of indcbtcdnc.'!ll or other obligation for the payment 
of which the credit or snid City Is pledged, ·o1· the credit of tl1o 
municipality of Vero D~och 11boiL'1hed b:• thl11 .Act hns boon pledged. 

Section 114. That upNl dctcl·min!~g to issue such bonds the 
City Council of the City of Ve11·, Dt:uoh, Florida, shall by ordinance, 
autl1orite the issuance thereof, proscribe the form of said bonds; 
tho dnte thereof; tho rnto of interest which tho Slime sllnll bcnr, 
wllich shall not exceed six per cent per annum; and tho time of 
maturity of snid bonds. All of said ~nds sboll bo in tho denoml· 
nation of One Hundred Dollars eneh or some multiple thereof, nnd 
tho snmo shall be signed by the Muyo1•, countersigned by t11c Presi­
dent of the City Council, and attested by tho City Cleric, with in· 
torcst coupons attached, which shall bo signed in like manner, ex· 
cept thnt such interest coupons may be signed by the litbograllhcd 
or fncsimilo signnturc11 of tho snld officers of BDid City. 

Section 115. Th11t boncls issued under tho provisions of this Act 
shallllovo all tho qualities of negotiAble pnpor under tho l11w mer· 
chant, and s11111l not bo invalid for any irregularity or defect in 
tho proceedings for tho ib'Sunnce und solo thereof, and shall bo in· 
contestable in tho handR of bona ftdo purchnsers or holders tt1creof 
for vnlue. Delivery of any bonds or coupons so executed at any 
time therc.sfter sha11 be valid, although before the d.nte of delivery 
the person signing such bonds or coupoml aholl have ceased to hold 
office. · 

Section 116. That it shn11 be the duty of .the City Council of 
the City of Vcro Deneb at or before the time of issuing bonds here­
under to provide for tho imposition and collection annually of a 
tnx in excess of all other taxell on all property subject to tnxntlon 
in said City sufficient in amount to pay the intere~~t on such bonds 
and tho principal thereof as tho snmo rcspccti\lcly become due, not· 
withstanding any tax rate limitation for tho payment of such in· 
debtedncss refunded, •mob tax to be levied and collected by t11e 
some officers at the snme time aml in the same manner as general 
taxes of tho municipRiity. 

Section 117. The bonds herein provided for shnll in no coso be 
sold at a greater discount than five per cent of tJ1cit• par value, and 
it shall be the duty of the City Council of said City, as soon as it 
shall authorize the issuance of any of tho bonds herein provided 
for, to offer the anme for s11lc by udvertising tho some for sale for 
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two successive wct'ks in some newspnpcr published in Imlinn River 
County, Florida. · After such ndvel'tiscmcnt the Council' mny rc· 
eeive bids nn<l sell 5nid bonds nnd it sl1nll l1nve the right to reject 
nny nnd nll bids and rc-nd\'ertiso the snm~, or nny }lttrt thereof rc­
mnlnlng unsoltl; nncl if the bonds be not sold pursunnt to such ncl· 
vcrtillemont, U1oy mny bo sold nt }lrivnte snle nt any time nfter the 
date ndvortisecl for the reception of Rcnlcd bids, pt•ovided thnt 110 

bonds issnecl under the nuthority of this Act ahnll be sold for lc811 
thon ninety-five 11er cent of the por vnlnc thereof., with nceruetl ill· 
terest, nnd provided fnrthcr thnt no privntc solo thereof shnll be 
mndc at 11 }>rice lower thon th9 best senlc<l bid received therefor, 
nntl no prlvnte Role shnll be mntle ol!lllicl bonds subsequent to thirty 
dnya nftcr the ndvcrtiscll dntc for the reception of scolcd hida. 

Section 118. It is tho intention of the Legislnturc by virtue of 
tho provision'! of Sections 113 to 117, inch1sive, of this Act to pre· 
scribe nn independent nne\ oltcrnntivc outhot·ity for tl1e City of 
Vct·o Bench to issue bon<ls for tho vurpo~c of refunding nny out· 
11tnntling obligotions of sni<l municlpnlity or of tho City of Vcro 
Bench abolished by tl1i11 Act which in nny mannct• constitute nn ht· 
dobtcdnes11 thereof. The refunding of nny bonds under ·tho pro· 
visions or said sections secured by specinl taxes, liens, assi!8Smcnta 
or benefits, as well as nd valorem taxes, shoJi not rolcaso such ape· 
cial taxes, liens or assessments, but tho some shall in.lilto manner 
constitute security for tbe payment of such refunding bonds; and 
the provisions of Scetions na to 117, inclllSivc, of .this Act shnll, 
without reference to any 'other Act of the Legislature, or nny other 
provision in this Act, be full authority fot• tho issuance, sale llnd 
exchange of ·bonds in snid sections nuthorb:ccl,· nnd no ordinance, 
resolution or proceeding in respect to the iRsuance of any bonds 
under tho provisions of said scctionll shall be neccssnry, except auch 
ns re<1t1ircd by the provisions of 11nid sections; ond it sholl not be 
neccs.~nt•y to the Ynliclity of sni<l bonds for nny election to bo coiled 
fot• the rotlflcation of the illsmmco of snitl bond!! by the voters of 
Hnid City, nor ~or nny othor proceeding of ony ldnd or chnr11ctor 
to be taken, except ns provided nncl prescribed by Sections 118 to 
117, inclusive, of thi11 Act,·nnd !lnitl bon(t'l shnll not bo inilludcclln 
11ny debt or other limitation on the to;lluonce of bonds by said City. 

Section 119. Should ony ~ection or pnrt of this Act. be held 
unconstitutlonnl or void fot· nny rcR!iOn by ony court, the some 
shnll affect only the pllrticnlnt• ~cction Ol' part 110 held to be invalid 
nnd ahnll not nffcct in nny mnnncl' the vnlitlity of ony other part 
or pnrtll of HDid Act. 
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Section 120. Alllnws nn<l pm·ts of lnws In conflict with this Act 
nrc hereby ropcnlcd. 

· Section 121. This Act l!l1n ll go into clfect immetlintely npon ita 
pnSSllgo and approval by the Oovernor or upon Ha becoming n Jnw 
without such npprova], 

Approved .1\Ioy 24, A. D. 1020. 

CHAPTER 14440-(No. 876). 

AN ACT to Prevent nnd :;\[nke Unlnwfnl tho Movement Into 
Volnsin County of Honey Dees In Cct'toin Form~ - of Hives, and 
Pt·ohibiting the Movement of Certnin Equipment into tho 
County Pl'ior to Inllpeetion by n County Dee In11peetor, and Pro· 
viding fOl' nn Inspection Fee, nn<l Prohibiting tho Placement of 
Apinl'iea Within One .Mile of Estnbli"~;bed Apinries nml Author­
izing the Doard of Connt.y Commissioners of Volusin County, 
Florldn, to Appoint nn ln&[lcctor of Dee.~ and Declnring Hov,· 
His Compensation Sholl be Fixed and Paid. 

Bo It Enac(cd by th~ Legi1lahu·a of tl1~ Slate of ]J'lorida: 

Section I. From nnd nftor tho pnssage of this Act it sllal,l be 
unlawful to ship or move into Volusia County, Florida, ony honey 
bees In log gums or other fot·m of hives, not permitting of tho 
ready romovnl of frnmes nnd it shnll be unlnwful for nny used 
bec-lceeping equiruent to bo moved or shipped into the snid Volusia 
Connty, Floridn, until un Inspector from the County llns inspected 
the snid used bee-keeping equipment and htL'l certified to the ap­
parent freedom of the bees, their combs 11nd hiYcs, from con­
tagious nnd infectious discnses nml the said eertiflento must be 
based upon o.n nctunl inspection of the bees nnd used bee-keeping 
equipment ao Attempted to bo moved into tho County. 

Section 2. That nll persons who ore not tAxpayers in Volusla 
County, Florida, and who desire to sllip or introduce honey bees 
into Volusin County, Florida, shnll be required to pny an in­
spection fee ot One ($1.00) Dollnr per hive, per year for having 
or moving honey bees into VolusiR County, and in case of partner· 
ships owning or operating any apiaries in this County wl1ere any 
one partner is uot n tnxpnyer within tltia County, the non-resident 
member of such pnrtnorship ~hall pny the fee required by tliis 
Act to the County. 
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