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Cedar Bay Generating Company, Limited Partnership ("Cedar 

Bay"), by and through undersigned counsel, and pursuant to Rule 

25-22.006, Florida Administrative Code ("F.A . C."), and Section 

366.093, Florida Statutes ("F.S."), hereby requests confidential 

classification for: (a) portions of the prefiled testimony and 

exhibits of the Florida Industrial Power Users Group ("FIPUG") 

witness Michael G. Lane and (b) portions of the deposition 

transcripts of Clifford D. Evans and Stephen Mark Rudolph 

(collectively "FIPUG's Testimony and Exhibits") which were filed 

with the Commission on June 8, 2015. Please note that on June 

19, 2015, Cedar Bay filed its Fifth Request for Confidential 

Classification which included a blanket request for confidential 

treatment of Mr. Rudolph's deposition transcript and on June 24, 

2015, Cedar Bay filed its Sixth Request for Confidential 

Classification which included a blanket request for confidential 

treatment of Mr. Evans' deposition transcript. Cedar Bay's 
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classification for specified information contained in FIPUG's 

Testimony and Exhibits, and was intended to supersede the blanket 

requests for confidential treatment with respect to the 

deposition transcripts of Mr . Rudolph and Mr. Evans (excluding 

the indices to Mr. Rudolph's and Mr. Evans' deposition 

transcripts, which will remain covered by the blanket request). 

The documents submitted with Cedar Bay's original Eighth 

Request for Confidential Classification on June 29, 2015 included 

complete versions of the deposition transcripts of Mr . Rudolph 

and Mr. Evans, as filed by FIPUG. Since that date, Cedar Bay has 

prepared revised versions of the depositions from which the 

material that FIPUG does not intend to use as testimony has been 

excised; the remaining material, i . e., FIPUG's proffered 

testimony, plus the additional information submitted by FPL under 

cover of its pending Motion to Include Counter-Designations of 

the Deposition of Witness Rudolph, filed on July 1, 2015, is 

identical to the material contained in the original Eighth 

Request for Confidential Classification. This REVISED Eighth 

Request for Confidential Classification covers these excised 

versions of the deposition transcripts of Mr. Rudolph and Mr. 

Evans, and for convenience, also includes the same redacted and 

public versions of the testimony of Michael G. Lane, which was 

covered by Cedar Bay's original Eighth Request. 
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In support of its request, Cedar Bay states as follows: 

1. On June 8, 2015, Cedar Bay filed its Eighth Notice of 

Intent to Request Confidential Classification (the "Eighth 

Notice") related to FIPUG's Testimony and Exhibits. Accordingly, 

pursuant to Rule 25-22.006(3), F.A.C., Cedar Bay's original 

Eighth Request for Confidential Classification was timely . Since 

this REVISED Eighth Request only covers information that was 

already covered by Cedar Bay's Eighth NOI and Eighth Request, 

there has been and can be no lapse in confidential protection of 

the information covered by this REVISED Eighth Request. Please 

note that the Eighth Notice requested confidential treatment for 

the testimony and exhibits of Jeffry Pollock. Cedar Bay reviewed 

Mr. Pollock's testimony and exhibits and determined that no 

confidential information is contained therein. Accordingly, 

Cedar Bay will not be filing a request for confidential 

classification concerning Mr. Pollock's testimony and exhibits. 

2. The following exhibits are included and made a part of 

this request: 

a. Exhibit A is FIPUG's Testimony and Exhibits on 

which all information for which Cedar Bay is 

requesting confidential treatment is highlighted. 

Exhibit A is submitted separately in a sealed 

envelope marked "CONFIDENTIAL." 
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b. Exhibit B cons i sts of two redacted copies of 

FIPUG's Testimony and Exhibits on which all 

information for which Cedar Bay is seeking 

confidential treatment has been redacted . 

c . Exhibit C is a table that identifies the specific 

statutory bases for the claims of confidentiality . 

d . Exhibit D is the affidavit of Jacob A. Pollack, 

Vice President and Secretary of Cedar Bay. 

3. Section 366 . 093(1), F.S., provides that "Upon request 

of the public utility or other person, any records received by 

the Commission which are shown to be proprietary confidential 

business information shall be kept confidential and shall be 

exempt from s. 119 . 07(1) ." Section 366.093(3), F.S., defines 

proprietary confidential business information to mean information 

that is (i) intended to be and is treated as private confidential 

information by the company, (ii) because disclosure of the 

information would cause harm, (iii) to the company's business 

operation, and (iv) the information has not been voluntarily 

disclosed to the public. Additionally, section 366 . 093(3) (e) 

defines as proprietary confidential business information 

"information relating to competitive interests, the disclosure of 

which would impair the competitive business of the provider of 

the information . ~~ 
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4. Cedar Bay is requesting confidential classification of 

FIPUG's Testimony and Exhibits because FIPUG's Testimony and 

Exhibits contain Cedar Bay's proprietary, confidential, and 

competitively sensitive business information, including 

information concerning internal business plans, projected capital 

expenditures, confidential contractual negotiations, contractual 

arrangements, internal budget projections, financial forecasts, 

plant operations, and other competitively sensitive commercial 

information, the disclosure of which would harm or otherwise 

adversely impact Cedar Bay's and/or its affiliates' competitive 

business interests. Cedar Bay has treated the information 

contained in FIPUG's Testimony and Exhibits as confidential and 

Cedar Bay has not voluntarily disclosed the information contained 

in FIPUG's Testimony and Exhibits to the public . 

5. Upon a finding by the Commission that the material in 

Exhibit A for which Cedar Bay seeks confidential treatment is 

proprietary confidential business information within the meaning 

of Section 366.093(3), F.S., such information should not be 

declassified for a period of at least eighteen (18) months . 

Additionally, the material provided should be returned to Cedar 

Bay as soon as the information is no longer necessary for the 

Commission to conduct its business, pursuant to Section 

366.093(4), F.S. 
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WHEREFORE, for the above and foregoing reasons, as more 

fully set forth in the supporting materials and affidavit 

included herewith, Cedar Bay Generating Company, Limited 

Partnership respectfully requests that its REVISED Eighth Request 

for Confidential Classification be granted. 

Respectfully submitted this lOth day of July, 2015. 

Florida Bar No. 
schef@gbwlegal.com 
John T . LaVia, III 
Florida Bar No. 853666 
jlavia@gbwlegal . com 
Gardner, Bist, Bowden, Bush, 

Dee, LaVia & Wright, P . A . 
1300 Thomaswood Drive 
Tallahassee, Florida 32308 
(850) 385- 0070 Telephone 
(850) 385-5416 Facsimile 

Attorneys for Cedar Bay 
Generating Company, Limited 
Partnership 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was 
furnished to the following, by electronic delivery, on this lOth day of 
July, 2015. 

Martha Barrera 
Florida Public Service Commission 
Division of Legal Services 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399 

Mr. Ken Hoffman 
Florida Power & Light Company 
215 South Monroe Street, Suite 810 
Tallahassee, Florida 32301 

John T. Butler I Maria J . Moncada 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, FL 33408 
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Jon C. Moyle, Jr./Karen Putnal 
Moyle Law Firm, P .A. 
118 North Gadsden Street 
Tallahassee, Florida 32301 

J.R. Kelly I John J. Truitt 
Office of the Public Counsel 
c/o The Florida Legislature 
111 w. Madison Street 
Room 812 
Tallahassee, FL 32399-1400 

Anna H. Upton, Esq . 
Anna H. Upton, P . L. 
9005 Eagles Ridge Drive 
Tallahassee, Florida 32312 
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PLEASE STATE YOUR NAME AND BUSINESS ADDRESS. 

My name is Michael G. Lane and my business address is NewGen Strategies and 

Solutions, 5115 Maryland Way, Brentwood, TN 37024. 

BY WHOM ARE YOU EMPLOYED AND IN WHAT CAP A CITY? 

I am employed by the firm ofNewGen Strategies and Solutions, LLC. I am a 

Director, an LLC Member, and an Accredited Senior Appraiser. 

BRIEFLY DESCRIBE YOUR EDUCATIONAL AND PROFESSIONAL 

BACKGROUND. 

I received an Associate's Degree in Applied Science and Nuclear Engineering 

Technology from Thomas Edison State College, in Trenton, New Jersey in 1994. In 

1999, I earned a Bachelor of Business Administration Degree from Belmont 

University in Nashville, Tennessee, and in 2003 I earned a Masters of Business 

Administration (finance) from the Jack Massey Graduate School of Business at 

Belmont University, Nashville, Tennessee. Also, in 2003, J earned the designation 

of Accredited Senior Appraiser from the American Society of Appraisers. 

Accredited Senior Appraisers are required to have passed required appraisal 

education classes, to have a minimum of five years full time experience appraising 

and valuing utility property, and to pass an 8-hour comprehensive public utility 

appraisal exam administered by the American Society of Appraisers. Attached as 

Exhibit MGL-1 is a list of independent appraisals that 1 have performed. 
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Direct Testimony of Michael G. Lane 
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From 1985 to 1994, I was with the United States Navy as a submarine-based 

nuclear power plant operator. From 1994 until 1998 I was employed by Hartford 

Steam Boiler Inspection and Insurance Company as a boiler inspector. I joined R. 

W. Beck in 1998. R. W. Beck changed its name to SAlC Energy Environment and 

Infrastructure (SEE& I) in 201 0. Jam currently an LLC Member at NewGen 

Strategies and Solutions, LLC. 

PLEASE DESCRIBE NewGen Strategies and Solutions, LLC 

NewGen Strategies and Solutions, LLC was formed in 2012 by a group of 

consultants that had constituted the core ofR.W. Beck's rates, financial , appraisal 

and economic consulting practices for the last 25 years ofR. W. Beck's existence. 

Since its founding it has expanded rapidly and has offices in Austin, TX, Dallas, TX, 

Nashville, TN, Denver CO, and Seattle, W A. The firm started with 8 employees in 

2012 and now employs 35 consultants with clients throughout the United States. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY IN TillS 

PROCEEDING? 

J am providing testimony regarding my review of certain documents related to the 

valuation of the 250 MW Cedar Bay coal fired generating facility in Jacksonville, 

Florida. I am filing this testimony on behalf of the Florida Industrial Power Users 

Group ("FIPUG"). 

HAVE YOU PREPARED APPRAISALS OF OTHER UTILITY PROPERTY 

PRIOR IN THE PAST? 
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Direct Testimony of Michael G. Lane 
Page 3 of6 

A. Yes. I have prepared appraisals of generation assets as well as electric, water, 

2 wastewater and gas utility facili6es throughout the country. Exhibit MGL-1 is a 

3 listing of utility appraisals that I have prepared or participated in preparing. 

4 07. Q. What documents did you review as a part of this testimony? 

5 A. I reviewed the following documents: 

6 -April 5, 2013 Duff and Phelps document entitled "Valuation of Certain Tangible 

7 and Intangible Assets & Liabilities ofCogentrix Power Holdings LLC" 

8 -August 9, 2013 Memorandum TO: Cogentrix Power Holdings IJ LLC 2013 

9 accounting fi les FROM: Phil Gegorich regarding 

10 

11 

12 - Agreement for the purchase of Finn Capacity and Energy between AED Cedar 

13 Bay, Inc. and Florida Power and Light Company 

14 -The deposition of Stephen Mark Rudolph taken on May 15, 2015. 

15 -The March 4, 2015 Duff & Phelps report entitled "Valuation of Certain Tangible 

16 and Intangible Assets of CBAS Power, lnc." 

17 08. Q. WHAT FINDINGS DID YOU DISCERN FROM YOUR REVIEW OF THESE 

18 DOCUMENTS RELATED TO THE VALUE OF CEDAR BAY 

19 GENERATING STATION? 

20 A. The Goldman sale of the Cedar Bay generating assets (the assets) in 2013 represents 

21 an ann's length transaction and provides a strong market comparable transaction that 

22 is useful in the valuation of the Cedar Bay generating assets. ln the deposition of 

23 Mr. Rudolph on page 31 , Mr. Rudolph implies that the Duff and Phelps report dated 
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April 5, 2013 was simply an "allocation" of the purchase price that had been set by 

the transaction and not really a valuation of the assets. I disagree with that statement 

in that, the purpose of the Purchase Price Allocation is to establ ish a Fair Market 

Value for the assets to first check for the presence of identifiable and unidentifiable 

intangible assets as well as goodwill that would have to be accounted for properly. 

The secondary purpose of a Purchase Price Allocation is to then allocate the value to 

assets for accounting purposes. The Duff & Phelps report is clearly titled "Valuation 

of Certain Tangible and Jntangible Assets & Liabilities of Cogentrix Power 

Holdings, LLC". 

ARE THERE ANY OTHER FINDINGS OF NOTE? 

Yes. The arm's length transaction and valuation of the assets in 2013 both provide a 

strong starting point for valuation of the assets. Based on Duff & Phelps' valuation, 

(see Duff & Phelps Valuation of Certain Tangible and Intangible 

Assets & Liabilities of Cogentrix Power Holdings, LLC 

(see Duff & Phelps Valuation of Certain 

Tangible and Intangible Assets & Liabilities of Cogentrix Power Holdings, LLC 

- ). Since the PPA has a defined term, the value of the PPA will generally go 

down over time unless it is extended or there is some dramatic change in the gas and 

power markets over the life of the PPA. 

ARE YOU ABLE TO RECONCILE THE DIFFERNCE BETWEEN DUFF & 

PHELPS 2013 AND 2015 V ALUATJONS OF THE CEDAR BAY 

4 
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GENERATING STATION? 

In part, yes. The 2013 report relied on 

Direct Testimony of Michael G. Lane 
Page 5 of6 

based on market-

based inputs to the cost of capital analysis, which is appropriate for determining the 

fair market value of the asset. The 2015 report relied on a discount rate of 7%, based 

on the cost of capital of F lorida Power and Light, which is appropriate for an 

investment value analysis of the assets, but not for a fair market value analysis of the 

assets. The appropriate discount rate for estimating fair market value would utilize 

market based inputs. In fact, Duff & Phelps prepared a market based cost of capital 

analysis for the 2015 report (see the March 4, 2105 Duff & Phelps report Valuation 

of Certain Tangible and Intangible Assets of CBAS Power, Inc. Exhibit D.2) that 

resulted in an . discount rate. The difference in value resulting from using the 

more appropriate discount rate accounts for about - (See exhibit MGL-2) 

of the total difference between 2013 and 2015 valuations of 

Additionally, there was a tax amortization benefit 

included in the 20 15 valuation that was not included in the 2013 valuation that 

accounts for of the difference. Those two items account for 

approximately . ofthe increase in value from 20 13 to 2015. The remaining . 

appears to be related to differences in assumptions related to the revenues produced. 

19 I I. Q. Do you believe the $520,000,000 fair market value suggested by the Duff and 

20 Phelps March 4, 2015 report is overstated? If so, why? 

21 A. Yes, I believe that the $520,000,000 value suggested by Duff and Phelps' March 4, 

22 20 15 report is overstated. The premise of value was intended to be Fair Market 

23 Value and the discounted cash flow analysis upon which the March, 2015 valuation 
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is based utilizes a discount rate more appropriate for an Investment Value premise of 

value. Utilizing the lower, Florida Power and Light specific, discount rate 

inappropriately adds at least -to the valuation results. Additionally, the 

truly arm 's length transaction that occurred when the Assets were purchased by 

Carlyle in 2013 is a better indicator of value and a better market comparable than 

Florida Power and Light's purchase ofthe assets in 2015. Since Florida Power and 

Light is compelled by the Purchased Power Agreement (the Agreement for the 

purchase of Firm Capacity and Energy between AED Cedar Bay, Inc. and Florida 

Power and Light Company) to pay higher than market rates for the power purchased 

from Cedar Bay, the purchase price appears to have been affected by undue 

stimulus. A common definition of Market Value is: Market value means the most 

probable price which a property should bring in a competitive and 

open market under all conditions requisite to a fair sale, the buyer and seller each 

acting prudently and knowledgeably, and assuming the price is not affected by 

undue stimulus. Based on that definition, F lorida Power and Light's ability to cease 

purchases of power at higher than market rates after the purchase of Cedar Bay 

appears to meet the definition of undue stimulus and the purchase price does not 

reflect Fair Market Value. 

20 12. Q. DOES THIS CONCLUDE YOUR PREPARED TESTIMONY? 

21 A. Yes, it does. 

22 

23 
24 
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I Petitioners' Exhibit MGL-1 
2 
3 Indianapolis Water and Wastewater Asset Appraisal 
4 City of Falls Church, VA Water and Wastewater Asset Appraisal 
5 Eastman Chemical Company 
6 Hull, Massachusetts 
7 Volunteer Army Ammunition Plant 
8 Hemphill Light and Power (BioMass) 
9 Upper Occoquan Sewer Authority 

1 0 Mass Development (Electric and Gas) 
11 North VA Electric Coop (power portfolio) 
12 Key Equipment Finance (coal fired power) 
I 3 Alcoa Power Generating (Hydro) 
I 4 Alcoa Power Generating (Cogen) 
15 Citipower (gas field and gas distribution) 
16 Key Equipment Finance 
17 Smurfitt Stone Container (cogen) 
18 Williams Power Company (Combined Cycle generating) 
19 Wheelabrator (Waste energy facility) 
20 Capstar Partners Capital (wind generating faci lity) 
21 Bank of America (coal fired generating) 
22 Ky. Governor's Office for Local Development (gas distribution) 
23 Mesirow Financial (Wind generating) 
24 Competitive Power Ventures (geothermal) 
25 South Kentucky RECC (electric distribution) 
26 AES (coal fired generation) 
27 Southeastern Public Service Authority (waste to energy) 
28 Currituck County, NC (water distribution) 
29 GE Capital (cogen) 
30 Louisville Water Company (water transportation valuation) 
3 I Key Equipment Finance (coal generation) 
32 Kill Devil Hills, NC (waste water appraisal) 
33 Brownsvi lle Public Utility Board (water distribution) 
34 Brownsvi lle Public Utility Board (wastewater) 
35 Concord, NC (water appraisal) 
36 Greater Ouachita Water Company (water distribution) 
37 Greater Ouachita Water Company (wastewater) 
38 St. Tammany Parrish (wastewater) 
39 Geneva, Ohio (water distribution) 
40 
41 
42 
43 
44 
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4 

1 The following deposition of CliFFORD D. EVANS, JR ., 

2 was taken an oral exam !nation, pursuant to notice, for 

3 purposes of discovery, and for use as evidence, and for 

4 other uses end purposes as may be perm ltted by the 

li applicable and governing rules. Reeding and slg nlng 11 

8 not waived . 

7 

• 
. . . 

T H E C 0 U R T R E P 0 R T E R : D o you so le m n ly s W e a r or 

9 affirm the telllmony you are about to give In this 

10 couu wIll be the truth so help you God? 

11 T H E W IT N E S S : I do • 

12 T hereupon, 

13 C ll F f 0 R D D . EVA H S, liL 

14 the witness herein, having be1n rJrst duly •worn , was 

111 exam ln ed and testified IS followr: 

11 MR. MOYLE: Good morning . I'm lon Hoyle . 1 

17 represent Florida lndu•trlel Power Users Group . 1 

18 wil l be asking you some questions tochy , along with 

111 

20 

21 

22 

the Offlce of Public Counsel. 

For the reco rd, please state yo u r name and 

b u siness address . 

T H E W IT H E S S : M y n em e Is C I Iff o rd D a v ld 

23 Edwards, lr. My business address Is 9•os Arrow 

24 Po int Bou lev~rd, Charlotte, Harth Carolina, 28273 . 

215 MR . M 0 Y l E : And you' r e • re s ld en t of North 

ACCURATE STENOTYPE REPORTERS. IHC. 
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5 7 

1 carolina? 1 

2 THE WITNESS: Jam. 2 

3 MR. MOYLE: And that's more than 100 miles 3 

4 from Florfda; correct? 4 

5 THE WITNESS: Yes. 5 

6 6 

7 7 

8 8 So I'll ask, how long have you worked for your 

9 9 current employer, sir? 

10 10 A Since 2004. 

11 11 Q Okay. And what Is your current job title? 

12 12 A J'm senior vice-president of openttlons. 

13 13 Q And how long have you been in that current 

14 14 position? 

15 15 A Since December of la5t year. 

16 16 Q Okay. Could you give us a description of the 

17 17 duties that go along with your current position, 

18 18 please. 

19 19 A I'm re•ponsible for the opemlons and 

20 20 maintenance of all the generating fadlltlel under the 

21 21 control of Cogentrix Energy Power ManagemenL That 

22 22 lndudu all the •taff and peraonnel in the plant.. 

23 23 Q Oklly. And how many direct reports do you 

24 24 have? 

25 25 A J have seven direct reports. 

ACCURATE STENOTYPE REPORTERS, INC. 

6 8 

1 1 Q Okay. And then who do you report to? 

2 2 A 1 report to the president of the comp;~ny, 

3 3 Douglas Miller. 

4 4 

5 5 

6 6 

7 7 

8 8 

9 9 

10 10 

11 11 

12 12 

13 13 

14 14 

15 15 

16 16 

17 17 

18 18 

19 19 

20 20 

21 21 

22 22 

23 23 
24 24 

25 25 

06/02/2015 08:03:15 AM Page 5 to 8 of 108 2 of 43 sheets 



1 
2 
3 
4 
5 
6 
7 

8 
9 

10 
11 
12 
13 
14 

15 
1& 
17 

18 

9 

19 Q Were you Involved In any way with the 

20 negotiations with FPL regarding Its proposed purchase? 

21 A I was. 
22 Q How so? 

23 A 1 participated on 11 team that met with Florida 
24 Power & Light to discuss various terms of the 

25 

1 
2 
3 
4 

5 
6 
7 
8 
9 

10 
11 

12 
13 
14 
15 
16 

17 

18 
19 
20 

21 
22 
23 
24 

25 

agreement. I did not participate In discussions 

ACCURATE STENOTYPE REPORTERS, INC. 

10 

around the financial terms. 

1 
2 
3 

4 
5 
6 
7 

8 

9 
10 
11 Q Okay. Okay. To go back just a second, 

12 regarding the negotiation, when you mentioned spring 

13 of 2014, do you know If that's when the entire process 

14 with Cogentrix negotiating with FPL started? 

11 

15 A That was the beginning of the discussions. 
16 Q Okay. Spring of 2014, so I'm going to try to 

17 narrow It down a little bit. 

18 Can you put a month on that roughly? 

19 
20 

A I'm not sure. I think it wall! April. 

21 
22 
23 How many coal-fired plants are In Cogentrix's 

24 fleet? 

25 A Three. 
ACCURATE STENOTYPE REPORTERS, INC. 

12 
1 Q And can you tell me where they are? 

2 A One Ill! In Hopewell, Virginia; one is in 

3 Norfolk, VIrginia; and one Is Cedar Bay In 

4 Jacksonville, Florida. 
5 Q Okay. And can you tell me the size In terms 

6 of megawatts? 

7 A The Hopewell and Portsmouth facilltle. are 
8 pretty much ldentiaal, and they're about 120 megawatts 

9 In electrical aapadty. And Cedar Bay is nominally a 
10 250 megawatt plant. 
11 
12 
13 
14 

16 
16 

17 
18 
19 
20 

21 

22 
23 
24 

25 
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13 15 
1 1 -· . .. . - ... 

2 2 

3 3 .. 4 
5 MR. TRUm: Not per megawatt or anything like 5 

6 that. Kind of the big picture. I want to see 6 

7 where Cedar Bay fits in Cogentrix's portfolio. 7 
8 THE WITNESS: Cedar Bay's revenues to us 8 

9 currently are larger. The other two plants are 9 

10 currently merchant plants and are not under 10 
11 contract. 11 
12 12 
13 13 
14 14 
15 15 
16 16 
17 17 

18 18 
19 I 19 
20 20 
21 I 21 
22 I 22 

23 . 23 
24 2A 

25 25 

14 16 
1 1 
2 2 
3 3 
4 4 
5 5 
6 Q I'm going to look back at some exhibits that 6 
7 we had last time. I'm going to start with Exhibit 1. 7 

8 And as a refresher, since It's been a little while, 8 
9 this Is from CB 0001517, which was provided by 9 

10 Cogentrix to FJPUG, so It's a discovery request. It's 10 
11 a summary page of a workbook regarding Cedar Bay and 11 
12 monthly operations. It happens to be April 2013. 12 
13 Do you recognize this type of report? 13 
14 A Ye&. 14 
15 Q Okay. Do you, In your position, look at 15 
16 reports like this? 16 
17 A I do. 17 

18 18 
19 19 
20 20 
21 21 
22 22 
23 23 
24 24 
25 25 
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1 Q Okay. Ooes running at low loads, is that 
2 more -- Is It Inefficient as compared to running at 
3 fullloads? 

21 

22 

4 A It'• lea efficient than running at full load. 
5 Q Okay. How so? Would you just explain how 
6 that wori<s. 
7 A If you look at the heat rate numberw provided 
8 on Exhibit 1, and you - you 1ee the generation-only 
9 heat rate at 14,845, and you compare that to the 

10 average full load heat nile at 12,065, the major 
11 difference there Ia the increased heat rate when you 
12 operate at partlalloadll. 
13 When you blend that In together for the full 
14 plant operation during this particular month, you aee 
15 that the heat nile is much -- is much higher when 
18 you're factoring In tha.e partial load perfodL 
17 
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25 

23 
1 
2 
3 
4 
5 
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7 
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9 

10 
11 
12 
13 Q And then our understanding, that the price of 
14 coal Is Indexed to the St. Johns River Power Pari<, 
15 according to the PPA? 
18 A No. The price tflat we get paid for our 
17 electricity Ia Indexed to the price of mal at St. 
18 John• River Power Park. The price we pay for coat Is 
19 completely disconnected from our revenue atream. 
20 Q Okay. And so the way you worded that, I 
21 assume that Is different. 
22 can you explain what the difference Is -- not 
23 In terms of numbers. Do you -- is St. Johns River 
2A lower or higher than the coal from Appalachia? 
25 A St. Johns River Power Park does a great Job 

ACCURATE STENOTYPE REPORTERS, INC. 

24 
1 buying coal, and they buy coal at a tower price than 
2 we're able to get it. 
3 Q Okay. So then this, where It says, sourced 
4 and delivered COlli from more economical sources, just 
5 for the record, can you explain to us what that bullet 
6 meant, why you put that In the slide here? 
7 A One of the thlnga we discovered Is that part 
8 of die reaaon why St. Johns River Power Partl can buy 

9 their coat 80 much leu expenaivety than we can I• 
10 becauM they 80Urce a lot of their coal from Columbia, 
11 lnternatloul coal, and have It ahlpped ln. 
12 And our facility hu traditionally been 
13 landlocked. It doean't have a port facility. We've 
14 had to receive our coal by raU, ao that ldnd of 
15 limited us to domutlc sources of coal within a 
16 reaiiONible nill dldance. 
17 
18 
19 
20 
21 
22 
23 
2A 
25 
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8 Q Okay. Now -- 8 

• A Excuse me. Let me dartfy that. 9 
10 Q Uh-huh. 10 
11 11 
12 12 
13 13 
14 14 
15 Q Okay. Now, we had a dlsaJsslon just a couple 15 
16 minutes ago about the dlfrerence In what you adl.lally 16 
17 paid for the coal and then In terms of the 17 
18 electriCity, what you're paid back, so there's that 18 
19 difference In the fuel . 19 
20 Do other Cogentrix fadlities have similar 20 
21 differences, that you're aware of? I'm trying to see 21 
22 if that term which is In this PPA appears anywhere 22 
23 else In your fleet. 23 
24 A I don't think we have any PPAs at any of the 2A 

25 other facUlties In our fleet. 5o the - then type 25 
ACCURATE STENOTYPE REPORTERS, INC. 
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1 of term11 don't exl.t In other fKIIItles. 1 
2 Q Okay. In your Industry experience, Is that 2 
3 term unusual-- and by •unusual," I'm just meaning In 3 

4 your experience, have you seen those types of terms 4 
5 before? How common are they If you have? 5 

6 A 1 don't think rve ..., another fadlity thlrt 6 

7 1n11 Indexed to a - to another generator In this 7 

8 state. It's common for the electrtc price to be 8 

9 Indexed off of some fuel .tandard, so ttutt aapect of 9 
10 the Cedar Bay contract is not unuiiUill. But the filet 10 
11 that lt'a Indexed against a price that they're 11 
12 ac:tually .,.yang for - for coal In a fadllty Ia a 12 
13 little unique. 13 
14 14 
15 15 
16 16 
17 17 
18 18 
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22 22 
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11 11 
12 can you look at Exhibit 18. We'll do it that 12 
13 way. We're going to come right back to this one, 13 
14 so ... 14 
15 A Okay. Okay. 15 
16 Q Do you recognize this valuation? 16 
17 A No, I've never seen It before. 17 
18 Q Okay. Now, what It says on the cover, It's a 18 
19 valuation of certain tangible and Intangible assets 19 
20 and llabllltles, Cogentrlx -- prepared for Cogentrtx 20 
21 on the cover by Duff & Phelps; correct? 21 
22 A Yes. 22 
23 Q In terms of the materials that were given to 23 
2-i FPL, do you know if this was ever provided to FPL? 2-i 
25 A J do not know. 25 
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1 Q You stated you had never seen this before. 1 
2 Had you ever heard of this report before? 2 Q Now, not the values of the number, but the 

3 A I've heard It discussed. 3 fluctuation Is what l'm talking about. Is that normal 
4 Q Okay. In what context? 4 when you're looking at what a generating fadlity puts 

5 A Well, It had been explained to me that this 5 out every year, that it's going to vary somewhat, In 

6 wu a process thllt wa1 followed to divide the purchase 6 your experience? 

7 price that carlyle •• the carlyle Group paid -· or the 7 A The capacity hlctor very often varies year to 
8 Investors In the Culyle Group aMid to Goldman Sllchs 8 year, yes. 

9 for five entitles, •• well as our home otrlce 9 Q Would that be the same for the heat rate? 
10 organization. And this was the method that was used 10 A The heat rate will also vary year to year, 
11 to apportion that purchase cost up against the various 11 oftentimes becauae of the capacity factor or because 
12 assets. 12 of changes In steam load to our thermal host. 
13 13 
14 14 
15 15 
16 16 
17 17 
18 18 
19 19 
20 20 
21 21 
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23 23 
24 24 

25 25 
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Q Okay. In tenns of future projected heat 

10 rates, how do you guys normally -- when you're doing a 

11 chart like that, how would you predict what the heat 

12 rate is going to be? 

13 A We b .. lcally use our hlstorfcallnformatlon 

14 and see what the hMt n1te was at similar capacity 

15 factors hhrtorically, and we'll use those going 

16 forward. 

17 Q Okay. Now, I'm not going to go back to that 

18 anymore. Thank you for Indulging me on that one. 

19 Are you aware of any contract disputes between 

20 Cedar Bay and any -- or Cogentrfx and any entitles It 

21 has contracts with regarding the Cedar Bay fadllty? 

22 A There were - there were times when we made 
23 dalms for force majeure because of storm damage or 

24 other things, and ~- and FPL hasn't always agreed with 
25 us. So there have been •• have been some 

ACCURATE STENOTYPE REPORTERS, INC. 
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1 disagreements hlstorfcalfy over that potnL 

2 Ny underabndlng Is that sometime before my 

3 arrival at Cogentrlx and my participation In the 

4 management of Cedar Bay, that there was actually, you 

5 know, some larger dispute that was ultimately settled 

8 through legal action. 

7 Q Okay. Are you aware of any currently ongoing 

8 contract disputes In the same context? 

9 A No. I 'm not aware of any disputes currently. 

10 Q Okay. And I know previously during the 

11 presentation In some of the previous depositions, am I 

12 correct In my assumption In saying that Cedar Bay, the 

13 less It runs, the more profitable it is? 

14 A That's correc:t. 
15 Q Okay. And can you explain why that statement 

18 Is an accurate stAitement? 

17 A Because Cedar S.y loses money on every 

18 m~tt hour that It sells to Florida Power • Ught. 

19 We have a negative energy margin, which means It costs 
20 us more m produce that megawatt hour than we get paid 

21 for it. 

22 Q Okay. And what's the main driver for that 

23 negative energy margin? 

24 A The main driver for that I& the fuel cost and 

25 the fact that what w e're paid for enervy Isn't based 

ACCURATE STENOTYPE REPORTERS, INC. 
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1 on wh8t we pay for fuel; it's based on what's paid for 
2 fuel by St. Johns River Power Parte. 
3 Q Right. Okay. And so, again, assuming the 

4 sale doesn't go through, and the PPA exists as It 

5 stands right now, you know, that's how we move 

6 forward; In some of the previous depositions, there 

7 were discussions that It would be predicted that Cedar 

8 Bay would actually operate less going Into the future. 

9 Is that correct? 

10 A That's our assumption. 

11 Q Okay. So the less It operates and the more 

12 profitable It Is, why does Cogentrix want to sell 

13 Cedar Bay? 

14 MR. WRIGHT: I'm going to object. Cogentrix 

15 Isn't selling Cedar Bay; C8AS Power Holdings is. 

18 And additionally, I'm not sure you have foundation 

17 to ask this witness that question. But you can ask 

18 It again, clear1y, and he can answer if he can 

19 answer. 

20 BY MR. TRUm: 

21 Q Okay. Given that predlctlon, It will operate 

22 less, and the less It operates, the more profitable it 

23 Is, In your opinion, what Is the Incentive to sell 

24 CBAS, rather than operating as It stands rlght now? 

25 A Well, - now work - you know, the wortc we now 

1 
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3 
4 
5 
6 
7 

8 
9 
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11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 

22 
23 
24 
25 
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do Is on beh.tlf of investors In a fund, In the Cerfyle 

Group. And working for a fund Is a lot different than 

all of my previous experience where we owned the 
facility for the long haul, and we would have been 

very happy just continuing to operate Cedar Bay. 

And ao there ere some dynamics In the fund 

wortd and In retumlng money to Investors and In 

avoiding operational risks that -- I don't partidpMe 

In those diKUSslons, but It's my belief that - that 

those conditions lncentlvlze the Investors to avoid 

operational risk and to -- and to get a return of 

their Invested capital and a return on It at the 

urilest opportunity. 

Q Okay. Sorry. Just a second. 

So based on that answer, it leads me to the 

question Of, are you aware whether FPL approached 

Cogentrtx regarding the sale, or did some other entity 

approach FPL with the proposal of the sale? 

A FPL approached uc. 

11 of 43 sheets Page 41 to 44 of 108 06/0212015 08:03:15 AM 



1 
2 
3 
o4 
5 
6 

7 
8 
9 

10 
11 
12 
13 Q Okay. And then the steam contract with 

14 RockTenn -- you're aware of what I'm talking about; 

15 correct? 
16 A Yes. 
17 Q It's my understanding that-- was the contract 

18 amended recently-- by recently, in the last couple of 

19 years? 

20 A Yes. 

45 

21 Q Okay. can you explain what the amendments did 

22 for the contract? Uke, what was the Intent of that? 

23 
24 

A The -- the contract was amended - and I think 

It was early 2013- to extend its term. It was due 

25 to expire at the end of 2060, and so we extended Its 
ACCURATE STENOTYPE REPORTERS, INC. 
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1 term through the full term of the purchase agreement. 

2 we also dlanged the pricing ltnlc:ture of tfult 
3 1111reement. The original agreement had a very high 

.a fixed price, like a capacity price, and a low energy 
5 price. What that did was, It encouraged Roc*Tenn mill 

6 to consume as mudl steam • they CXHIId. 
7 And If you looked at the underlying economics, 

8 the mill CXHIId actually produce - on an ove ... n 
9 Nsls1 It could produce Its own steam In tt. gu-flred 

10 boilers at a lower price than what it was paying 
11 overall to Cedar Bay for that atom. 
12 So we ..-trudUred the agr•rnerat. 

13 
1. 
15 
16 
17 
18 

19 
20 
21 
22 
23 
24 
25 
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1 
2 
3 
4 
5 5o the net effect was thllt It lowered the -

6 It lowered the mill's tobl energy coat for IJteam, and 

7 it extended the contract throughout the term of the 
8 PPAforus. 

9 Q Okay. Now, based on that answer, If the steam 

10 contract had expired, you hadn't extended It, would 

11 Cedar Bay have remained a qualifying fadlity? 

12 A Cedar Bay would have had to take 110me 

13 additional actions to maintain a qualified tadllty. 

14 We would have had to develop • different stellm host. 
15 Q So that steam contract was the contract that 

16 made you a qualifying facility? 

17 A Yes. 

18 Q And then just to be dear, It's -- you stated 

19 today that no one In Cogentrix management approached 

20 FPL about selling CBAS? 

21 A This time. There have been multJple times In 
22 the peat when either Cogentrtx or - you know, where 
23 Cogentrix had approached FPL. 

2<1 Q Regarding this facility? 

25 A Yes. 
ACCURATE STENOTYPE REPORTERS, INC. 
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1 Q Okay. When was the last ttme that occurred; 
2 are you aware? 

3 A It was many years ago, maybe 2010, 2009. I'm 
4 not sure. We were never able m really develop a --
5 an interut on both aides to do anything. 

6 Q But roughly five years ago would have been the 

7 most recent attempt? 

8 A Something like that. 
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1 if you would. 

2 A Well, Goldman Sachs Is a large investment 

3 bank, and they also had a significant commodities 

63 

4 tradlnv group. They were trying to enhance and build 

5 up their enervv trading desk at the time they acquired 

6 Uncten Cogener;atlon, and they thought that ·- with the 

7 belief that having physical assets In the market would 

8 help their trading position. 

9 And so they- when they acquired Unden and 

10 then subsequently Cogentrix, they did it on their 

11 balance sheet. So we were actually owned by Goldman 

12 Sachs. 

13 
14 
15 
16 

17 17 
18 Q Just tell me. 18 

19 A I was living In Houston, working for El Paso 19 

20 Energy when El Puo Energy sold the Unden 20 

21 Cogeneration Facility to Goldman Sachs. That was In 21 

22 October of 2003. When they completed that sale, I -- 22 

23 I essentially went with the transaction and became an 23 

24 employee of Goldman Sachs. 24 

25 
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In December of 2003, Goldman sachs acquired 
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Cogentrlx Energy, and In late January of 2004, Goldman 

sachs decided that they were going to manage the 

Cogentrlx business from Cogentrlx's home offices In 

Charlotte. So I was relocated to the Charlotte area. 
Q Were you still an employee of Goldman at the 

time? 

A At the time, I wu. 

Q And how long did you remain an employee of 

Goldman? 

A I think until about October of 2004. They --

they asked me to move onto the Cogenbix payroll. 

-
Q Would you just briefly characterize Goldman --

I guess Goldman Sachs, It's an Investment company; 

they have energy interests? Just give me a narrative, 

ACCURATE STENOTYPE REPORTERS. INC. 
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" Q Do you have In front of you Exhibit 17 that " 5 was previously marb:d? 5 

6 Would you please identify that document. 6 

7 A It'a a memorandum to -- to file from Phil 7 
8 Gregorich. 8 
9 Q Are you familiar with this document? 9 

10 A It'a the tint time I've looked at it. 10 
11 Q You didn't see It last week or two weeks ago 11 
12 when It was Introduced as an exhibit to the 12 
13 depositions? 13 
14 A I wee -- I did not look at the exhibib at 14 
15 that time. 15 
16 Q At. the bottom It says: Purchase price. Total 16 
17 consideration from Goldman to CPH2 for the acquisition 17 
18 was 18 
19 Do you know ttlat to be true, false, have no 19 
20 Information about It? 20 
21 A I don't have any Information to counter that. 21 
22 Q Who -- and you know Phil Gregorich; right? 22 
23 A Ye5. 23 
24 Q Who Is he? 24 
25 A Phil waa our controller, the controller at 25 

ACCURATE STENOTYPE REPORTERS, INC. 
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1 Cogentrfx. 1 
2 Q You wouldn't have any reason to doubt that he 2 
3 got it right? 3 
4 A No. 4 
5 Q And indeed he -- as comptroller, that was his 5 
6 job to get It right; correct? 6 
7 A M a controller, Y•· 7 
8 8 
9 9 

10 10 
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14 14 
15 Q Please describe the negotiations. 15 
16 A I w .. In two face-to-face nevotJating .asions 16 
17 In which we slit around • table like this and 17 
18 negotiated the nonfinancial terms. 18 
18 Q And who was In those meetings? 18 
20 A From my aide, aaet manager that worked for me 20 
21 at the time, Collin Franceschi; Tracy Patterson, at 21 Q Who made the dedslon to accept the offer; was 
22 the time the general manager of Cedar Bay; Jim 22 It you? 

23 Larocque from carlyle; Dan Barbosa, al.o from carl,te; 23 A Jtwas not me. 

2A and Tom Hartman from FPL 24 Q Was It anybody within Cogentrix? 

25 oc:culonally 11m Gerrish from FPL; 25 A No. 
ACCURATE STENOTYPE REPORTERS, INC. ACCURATE STENOTYPE REPORTERS, INC. 
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1 occasionally sam Foreet from FPL; an attorney with 1 Q Who was It? 

2 FPL, Charlie Landy was In most of the conversations. 2 A I don't know for certain. 
3 There were some operational folks and fuels folks from 3 Q But you know It was someone with carlyle; 
4 FPL, but I don't recell their names. 4 correct? 

5 Q So there were two meetings that you recall; Is 5 A Wlttlln carl,te. 

6 that right? 6 Q And who did Jim negotiate with on the other 
7 A I attended two, yeah. 7 side of the transaction, the flnandal terms? 
8 Q You said Sam Forest was In and out. Was he In 8 A I don't know. 
8 one meeting, both meetings? 9 -

10 A 1 only remember seeing him in the RCOnd 10 ! 

11 meeting. 11 I 

12 Q Where did these meetings take place? 12 ! 

13 A Flortda Power • Ught's offtces In Juno Beach. 13 
14 Q Who negotiated the financial deal points? 14 
15 A I believe Jim Larocque had the convei'Atlons 15 i 

16 from our side, but I don't know who he wu 18 
17 ~pondlng with. 17 
18 Q I'm sony. Jim Is? 18 I 

19 A He's - I think his title Is principal at the 19 I 

20 carlyle Group. He managed the fund that acquired 20 I 

21 Cedar Bay. 21 I 

22 Q Do you lnterect with him? 22 
23 A Yes. 23 
2A - . . 24 
25 25 
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" " 5 5 Q The PPA really has the only value, because 
6 6 when you run the plant, you lose money; r1ght7 
7 7 A We - we IOM money on ucli m.,.aw•tt hour we 
8 8 Mil, yes, SO With low price gaa dllapladng ua In the 
8 9 queue, our -the feet we ran lesa munt we lotrt lea 

10 10 money on the energy side. The project •lw.ys made 
11 11 money on the c:epadty •Ide. 
12 12 
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1 1 A Hopewell, VIrginia. 

2 2 Q Hopewell? 

3 3 A Hopewell. 

4 4 Q Would you just briefly describe how those 

5 5 plants are being dispatched currently in today's 

6 6 market? 

7 7 A They're merchant facilities aeJIIng to the PJM 
8 8 interchange. 

I a Q Given the price of natural gas and some of the 

10 10 other things we discussed, are they -- are they In the 

11 11 market? Are they making money? Or are they even run? 

12 12 A 
13 13 Q What's the plan for those a·ssets? 

14 14 
15 15 
16 16 
17 17 Q What about the other -- which one Is that? 

18 18 
1a 19 
20 20 
21 21 
22 22 
23 23 
24 24 A v ... 
25 25 
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1 1 
2 2 
3 3 .. 4 

5 5 
6 6 
7 7 
8 8 
a 9 

10 10 
11 11 
12 12 
13 13 
14 14 
15 15 
16 16 
17 17 
18 18 
19 19 
20 20 
21 21 
22 22 
23 23 

24 Q Cogentrix has two other coal plants, one In 24 
25 Norfolk, and where was the other one? 25 
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7 7 
8 8 
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10 10 
11 11 
12 12 
13 13 
14 14 
15 15 
16 16 
17 17 

18 18 
19 19 
20 20 
21 Q Who did they have purchase power agreements 21 
22 wlth7 22 
23 A Northern VIrginia l!lec:trlc Co-op. 23 

24 Q Both or them? 24 
25 A loth of tnem. 25 
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1 1 you know? 

2 2 A I think It's a joint venture between Florida 

3 3 Power • Light and ladcsonvllle Electric Authority. 

4 4 Q Do you know which of the two is responsible 

5 5 tor procuring coal? 

6 8 A No. 

7 7 Q But you do know that they're able to do It 

8 8 very efficiently and effectively and typically are 

9 9 below the price that you pay for coal? 

10 10 A Yes. 

11 11 
12 12 
13 Q Mr. Truitt asked you about the link to the 13 
14 St. Johns River Power Park coal pricing. And I was 14 
15 not dear with your answer with respect to what Is 16 
16 tied to what. 16 
17 Could you explain, with respect to the Cedar 17 
18 Bay facility, how your link to the St. Johns River 18 
19 Power Park pricing -- I wasn't clear whether It was 19 
20 the pt1ce that they pay for ooal or it was the price 20 
21 that electricity Is sold. Just explain the linkage to 21 
22 the St. Johns River Power Park, please. 22 
23 A There's a formula within the power purchase 23 

24 agreement -- and I don't remember all the exact 24 
25 spedfiCI of that formula. But one element of that 25 
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1 formula that tells us what we get paid for megawatt 1 
2 hours lndudes the prtc:e paid for coal by St. lohns 2 
3 River Power Park. It lndudes some heat rate for what 3 
4 I believe was a historical avoided cost unit and some 4 
5 diKOunt factored to that. 5 
6 And the combination of those determines what 6 
7 Cedar Bay gets paid for each megawatt hour that It 7 
8 dell vera. 8 
8 Our price of fuel never comes Into that 9 

10 equation. And so whether we have a negative or a 10 

11 positive energy margin depends on how well we do with 11 
12 buying coal veraus how well St. Johns River Power Park 12 
13 does. It depends on how well we operate our plant. 13 
14 Historically It's varied between - you know, 14 
15 we've had some positive margin In some years and - 15 
16 but for mo.t years It's a negative margin. 16 

17 MR. MOYLE: Would you read back his answer, 17 
18 please? 18 
19 (Last answer read.) 19 
20 BY MR. MOYlE: 20 

21 Q So out of the three elements you gave me in 21 
22 the tonnula, Is It your understanding that the only 22 
23 one that varies Is the coal price? 23 

24 A That'• correct. 24 
25 Q And who owns St. Johns River Power Park, If 25 
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16 Q So what prompted you to do a 16 
17 17 
18 18 
19 19 
20 20 
21 21 
22 22 
23 23 
24 24 
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1 1 
2 2 
3 3 
4 4 
5 5 
8 6 
7 was sort of 7 
8 prompted by Cogentr1x and Its affiliated entitles 8 
9 looking at, what are our options with respect to the 9 

10 future of Cedar Bay; is that fair? 10 
11 A Yes. 11 
12 Q And stated conversely, you --you didn't do 12 
13 the because FPl wanted it done; 13 
14 you were doing It on your own? 14 
15 A We did It for COgentrtx•a purpoMS, yu. 15 
16 16 
17 17 
18 18 
19 11 
20 20 
21 21 
22 22 
23 23 
24 24 

25 25 
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10 
11 
12 
13 
14 
15 
11 Q Do you have an understanding of how FPL 
17 dispatches the Cedar Bay unit? 

18 A 1 don't know all the factors that go Into 
19 their dlllpatch dedsJons. 
20 Q Do you know any of them? 

21 A I know some of them, I think. 
22 Q Tell nne what you know. 

93 

23 A Economics Ia cerulnlv a driver. And I think 
24 rellabUity of the power grid Is •lso a drtver In 
25 terms of when we get dlsp•tched and when we don't. 
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1 And 1 think the terms of the power purchue 

2 agreement al80 eovem how many opportunities FPL has 

3 to ahut ua down durine t11e year. 

4 Q What's your understanding of that? 

5 A They un tum us off six thnea. 

6 Q But there's no limit on how long they can turn 

7 you off for? 

8 A No limit. 

9 Q So they In theory oould shut you down for the 

10 whole -- whole year? They oould do one shutoff and 

11 say we're not going to need you and leave you sitting 

12 for 12 months? 

13 A Theyun. 

14 Q You told Mr. Truitt that FPL approached you, 

15 but there had been previous times where you had 

us approached FPL about selling the unit or reworidng the 

17 purchase power agreement. 

18 Were you Involved In those previous 

18 discussions? 

20 A I was. 
21 Q And tell me -- tell me, how many were there? 

22 A I believe there were two different - two 
23 different times when we approached FPL about a 

~ potential contract renegotl•tton or modlftc:atlon. 
25 Q And tell me, just a time frame on the first 
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1 one, roughly. 

2 A I - I don't remember - all I know I• 
3 somewhere between 2004 and 2010. We were under 
4 Goldman ownership at the time. 

5 Q And then with respect to the seoond, when was 
6 the second? It was later In time; right? 

7 A Yes. I'm guesllno. I mean, 2010 time fr11me. 
8 I don't know e:adty when they oc:a~rTed. We didn't 
9 gain any traction. I don't think the economics of the 

10 market at that time were en01.111h to drive an agreement. 
11 Q Right. Let me ask It this way: There was a 
12 span of years between the flrst and second --
13 A I think 80. 

14 Q -- approach? 

15 A Yeah. 

16 Q And why was the flrst approach made? 
17 A Bec:lluse the president of our comJN!ny at that 
18 time had had a lot of auCCieU historically In 
19 renegotlattno power purchaee agreements that he 
20 believed were, quote, out of the money, unquotl!, for 
21 our counterpertiee. And he wanted to pursue that ume 
22 type of opportunity at Cedar Bay. 
23 Q And who was that? 

24 A Larry Kellerman. 

25 Q Was he a Goldman person or a Cogentrix person? 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
111 
20 
21 
22 
23 
24 
25 
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A Y•· (LaUGhter.) 

He wu - I lhlnk he was a partner, managing 
dlreaor at Goldman, but he was al80 president of 
Cogentrlx. 

Q So he wore two hats? 

A Y•. 
Q K-E-L-l-E-R-M-A-N? 

A Yea. 

Q And what was your role In that first approach? 
A I was the UHt manager for the project. So 1 

wu the one that had the firsthand knowledge of what 
the projec:t could do and couldn't do. 

Q And what was proposed? 

A I don't even remember the tl!rma of the deal. 
Q Was it basically cashing out of the PPA? 

A It was more complicated than that. You'd have 
to know Larry Kellerman to understand how complicated 
ltWU-

And was that because, at that point In time, 
In effect. Cedar Bay was still having negative 
margins? So you were -- It was costing you money to 
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1 generate megawatts? 

2 A Yeah. 

3 .. 
5 
6 
7 

8 

A That wae the concept. 
Q And what did -- how did FPL react? 

A Well, they talked wttt1 us about It, but It 
9 never got anywhere. 

10 Q Would -- was part of that to extinguish the 

11 PPA? 

12 A I - J don't think that the Intent was to 

97 

13 necessarily extinguish the PP.A. I think what our-- I 
14 think what the hope wa• on our part wu that we would 
15 be able to source the power from en alternate fadllty 
16 and share thon Nvtngs with FPL, but stfll collect 
17 the a~padty payment, or the major piece of that. 
18 Q Was part of that proposal to reduce the 

11 capacity payment? 

20 A 1 don't remember whether It lnducled any 
21 reduction In the capadty payment. Certainly we 

1 

2 
3 
4 
5 
6 
7 
8 
9 

10 

11 
12 
13 
14 

A Right. 

Q 
A 
Q 

And where did that conversation go? 

Nowhere. 

And who led It? Was Mr. Kellerman still 

Hi Involved, or no? 

16 
17 
18 
19 

A Yes. 
Q Where Is Mr. KeUerman now? 

A I don't know. 

Q Is he still with Goldman? 

20 A No. 
21 Q Is he on an Island? 

22 weren't - our preference would be not to reduce the 22 
23 a~padty payment. but just to AVe money on the energy 23 

A He could be. 
Q And then this deal that Is before the 

24 loss. 
25 Q Was there ever an Indication or an offer or 
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1 discussion about reducing the capadty payment? 
2 A J don't know whether that -- that might have 
3 been a part of the c:onverNtions, but. •• 
4 Q Again, that was at a flnandal level that 
6 probably wouldn't have Included you? 

6 A Or juat a number of years ago, and I jullt 
7 don't 1'11e1111 now. 
8 Q All right. So tell me about the 2010 
9 approach. I say 2010. That was roughly, not to hold 

10 you to that, but the same -- same deal? 

11 

12 
13 
14 
16 
18 
17 
18 
19 .And, again, that got 110 tangled up and 
20 convoluted that It wasn't possible to come to a deal 
21 onthat. 

22 
23 
24 
25 
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24 commission, this was different In that R'l approached 
25 Cogenbix? 
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A Yes. 1 

2 
3 

Q And how do you know that? 

A I received the call from Tom Hartman asking If 
4 we would engage. 
5 Q Was it a cold call? 

6 A Yes. 
7 Q So nobody - - nobody told you, hey, Hartman's 
8 going to be calllno you? 

9 A No. 

10 Q So b!ll me about that conversation with 
11 Mr. Hartman. 

12 A It was pretty short and sweet. 
13 Q What did he say? 

1"' A He wanted to know If we were lntera.tect In 
15 engaging In convei"Ntlona ebout restructuring, 
16 emending, perhaps terminating the power purch .. e 
17 egreement. I Aid I'd bilk to the powers thllt be and 
18 let him know. 
19 Q And so who did you talk to? Who were the 
20 powers that be that you ran that by? 
21 A Well, naturally, J n1n It by my boa, Doug 
22 Miller. But ultimately those kJnct. of clecisiona are 
23 made at the Cer1yle Fund level. So I notified Jim 
24 L.aroc::que that -- that FPL was Interested In engaging 
25 about -- In dlsc:u .. lon• about the PPA. 
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1 
2 
3 

4 

5 

Q How did you notlfy Jim? 
A Probably by telephone. 

1 A I don't remember actual planning sessions or 

Q What do you recall about that conversation? 
A I don't recall anything specfflc about lt .• 
Q He didn't say, holly smokes. We reached out 

2 how we may have decided to do that. I do know that, 
3 you know, Jim told me that he was going to take the 
4 lead position In terms of negotiating with FPL but 
5 that I'd be -- I'd continue m be Involved in the 
6 process. 6 to them twice and have gotten nowhere; now they're 

7 calling us? 7 And so from that point forward, I think there 
8 A Well lim had never been involved In any of 
9 those previous conversations witts FPL. That wa& all 

10 under Goldman. 

8 were •• there were phone conversations between Jim 
9 Larocque and Tom Hartman that I wasn't a part of, 

10 but. .. 

11 Q But he probably was aware of them; right? He 11 Q Do you have the Impression that Tom Hartman 
12 was the president of the company. 12 did the financial negotiations for FPL, or--

13 A He was. 13 A I don't know who did. 
14 Q He didn't express surprise or -- 14 
15 MR. WRIGifT: Object. That assumes a fact not 15 

16 In evidence. You used the term "president of the 16 
17 company,• and I'm not sure of whom you were 17 
18 speaking. If you're referring to Mr. Larocque, I'm 18 
19 sure that fact Is not In evidence. Try again. 19 
20 MR. MOYLE: I'm sorry. I get confused about 20 
21 who has what t itle. 21 
22 BY MR. MOYLE: 22 
23 Q Mr. Larocque Is the Carlyle guy; right? 23 
24 A Yes. 24 
25 Q And the president of the company Is Tom -- 25 
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1 A Doug Miller. 1 

2 Q Doug Miller. So you called Doug and said, 2 

3 Doug, J just got a call from Mr. Hartman? 3 

4 A J probably walked down the hall and talked to 4 

5 Doug. 5 
6 Q What was Doug's reaction? 6 
7 A That's good. Let's engage. Talk to carlyle; 7 

8 make sure they're Interested, and we'll engage. 8 
9 Q So then you called Jim? 9 

10 A I did. 10 

11 Q And his reaction was, great? 11 
12 A Precisely. 12 

13 Q That was It? 13 

14 A Pretty much. It was, you know, let's aet back 14 

15 to them and figure out when we can start a 15 
16 conversation. 16 
17 Q So tell me what happened after that. 17 

18 A J don't remember specifically. But, you know, 18 
19 I -- I did reach out m Tom, and we arranged a time to 19 

20 talk about it. 20 

21 Q Old you·all have Internal discussions about, 21 

22 how are we going to handle these discussions or 22 

23 negotiations? Or did you just get on a plane and go 23 

24 down to Juno and sit around the table? Kind of help 24 

25 me with the next steps. 25 
ACCURATE STENOTYPE REPORTERS, INC. 
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23 23 Q The pending question was, how did the timing 

24 24 of the Cedar Bay closing relate to what's being 

25 25 discussed In this e-mail? 
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1 MR. WRIGHT: To be dear, in this paragraph 

2 with the highlighting; correct? 

1 deal. The longer ttle deal percolates along, the more 
2 value to Cogentrlx, the less value to FPL; correct? 
3 A Well-

Q I sn't that what you just said? 

119 

!S ·-====M=R=·=M=O=n£==: =~~g=h=~~~~~~~~~ 
at 80nte point up the 

4 
5 A Yes. But the dant~er Is, If that balance that 

6 corporate ladcler Ia owned- hu come Into ownership. 

7 
a 
9 

6 w .. con.truded at a certain point in time, If we filii 
7 out of balance, If too much of the benefit accruea to 
8 our side and not enGUt~h to the other side, the deal 
9 fall• apart, and there'a no benefit to ua. 

10 
11 
12 
13 
14 
15 Q And do you know how? 
16 MR. WRIGtfT: I'm going to object as to 
17 relevance as anything that has to do with-
18 or any other project, other ttlan Cedar Bay. 
19 A Yeah. I don't know what the corwequencea of 

10 Q That's all ·· 

11 A so I don't know when that happena. 
12 Q Okay. I just·· understand, I mean, the 
13 contract covers·· that you covered It with OPC today, 
14 you've got to dose by September, and there's an 
15 extension pertod following that. 

16 I guess I'm just trying to understand from 
17 your perspective ·· I think you've answered It ·· 
18 there's no pressing, compelling, we got to close by 
19 date cer1Bin or everything falls apart; correct? 

20 that are, how that ties Into tt. 
21 BY MR. MOYL£: 
22 Q To get Into it, I will tell you the relevancy 

20 A As I mentioned before, the - the motivatioN! 
21 of a fund are different than the motivation• that J'm 
22 uaed to aa being a pert of a lontl-tllrm owner of a 

23 of lt. 23 power project. 5o clearfy one of the elements that 
24 Is there anything pressing ttlat says, hey, 
25 we've got to hurry up and get ttlis deal dosed or else 
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24 goes into the evaluation for the fund of whether to do 
25 a deal - a ule like this or not h81 to do wtth how 
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1 bad things are going to happen to Cedar Bay? 1 long you continue to wear the operational risk and how 
2 MR. WRIGtfT: I'm going to object that that's 2 long It bikM before you can retum your investors' 
3 vague. You can answer the question If you 3 money Into caplbll. 
4 understood lt. 4 5o the longer thlsgoea without being approved 
5 A The -- the proposed transaction, the sale, was 5 and conaummated, the le• value there Ia there for the 
6 net~otlatled around a point In time with wrtaln 6 fund, In thoae terma. 
7 condldona, wrtaln ftnandal conditions preaent at 7 Q Do you know what the return will be to ttle 
8 that time. 8 people who have ownership Interest In ttle fund? 
9 The longer - the more amount of time paNeS 9 A No. 

10 between when we 1lgn that deal and If and when It geta 10 Q But you do know it will be less value as time 
11 approved, the more danger there Ia that that deal no 11 goes forward? 
12 longer maketl sense for either party. And so do we have 12 A J know that the factora that tiD Into their 
13 an Interest In having this deal dose 1100n? Yes. can 13 dedllon to sell Involve wearing operational rUk and 
14 1 tell rou that there'a aome particular diff that 14 how much time It biketl-- the longer we hold- the 
115 we're t~Qing to fiiU off at some point In time? No. 16 longer the cartyle Fund ho~ the lnvuton' money, 
16 But the longer thl1 progreues wtthout this 18 the more retum they have to pay them. It's Inter-at 
17 deal being approved, the more money we make at Cedar 17 on the money. 
18 Bay, and the lua Vlllue there Is to the ahareholdenl. 18 If you can- If you can pay 1 aet purchaae 
18 BY MR. MOYLE: 19 price tomorrow IMtead of next year, that'a a much 
20 Q With whose shareholders? 20 better retum for Ute Investors tomorTOW. 
21 A J -"ouldn't aay shareholders. The ratepayers. 21 Q 11me value of money? 
22 1 mean, the la:tt value there Ia for FPL to provide to 22 A 11me value of money. 

23 Its ratepayers. 23 
2A Q So given your answer, then I assume that, in 24 
25 effect, time is on your side with respect to this 25 
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18 18 MR. MOYLE: I have another doClJment. I will 
19 19 mark this one. What will It be? 

20 20 'THE REPORTER: 25. 

21 21 (Exhibit No. 25 was Identified for the 

22 22 record.} 

23 23 BY MR. MOYLE: 

24 24 Q I'm handing you an exhibit that's been mariced 
25 25 as Exhibit 25. I want tD reference you tD -- It's an 

ACCURATE STENOTYPE REPORTERS. INC. 

134 136 
1 1 e-mail sb1ng, but the point I want to reference Is 
2 2 that It appears that you sent an e-mail on October 

3 3 15th, 2014, tD Collin Franceschi. 

" 4 You seld, quote, the purpose of this Is tD 

5 5 push some value to us prior to dosing the deal. FPL 

6 6 would run ttlelr month ahead projection and allow us to 
7 7 opt to keep Cedar Bay offline by buying maricet price 

I 8 power from FPL tD substitute for our lost generation. 

9 9 They would still pay us our mntract price. Our 
10 10 savings would be the difference between our cost of 

11 11 production and their month ahead price forecast, 
12 12 paren, ttle price at which they would sell us the 

13 13 replacement. 

1o6 1o6 What-- what prompted this arrangement? 
15 15 A Aa we were voing through the negotiation., we 
16 16 were t:rylnv to ftnd a way of giving FPL. you know, •• 
17 17 low a prtc:e •• po.aible In the tnnAdlon to make It 
18 18 work for FPL And In return for doing that, we were 
19 19 trying to determine If there was eome way in the 

20 20 Interim for us to kind of stsare the savings that could 
21 21 be realized by not haYing to run Cedar Bay for 

22 22 dlapatl:h while .till meetmv all the conditions - the 

23 23 terms of the •• the other terms of the PPA. 
24 2A In other words, If It costa - I'll give you 

25 25 just rouvh numbers. Thetle aren't reaJ numbers; I'm 
ACCURATE STENOTYPE REPORTERS, INC. 
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137 
maldng them up for llultntlon purpoMS. 

If it costs ut $75 to produce a megawatt hour, 
but we're getting paid $35 for lt. we're loalng $40. 
If we .tgned some eort of a deal with FPL that .. ld, 
If you want the power from Cedar Bay for that $35 
power, let us buy it from .omeplaw else In the market 
for -· If lt'a available •• for f45, and we'll Rill 
aell It to you at the - the PPA price of $35. And 
that way, we only loae $10 on a megawatt hour lnatead 
of f~lng $45 on a megawatt hour. 

And 110 thla waa a concept we were trying to 
decide ··to deb:rmlne whether It waa feallbfe or not 
for us to ltlll provide FPL with the deal that they 
wanted- you know, the deal that they had .truck on 
Cedar Bay, while not forcing ua to foae u much money 
during the Interim process, bec:au.e If- If we could 
envision some retum for our project that way, we 
could acx:ept the lower .. le price. 

Q Wasn't this In essence what Mr. Kellennan had 
proposed previously, just going Into the market to--

A In general concept. It's not terribly far 
off. This ultimately went the .. me path as the 
Kellerman propoula. n didn't have lege, and It 
wasn't workable. 

138 

22 (Exhibit No. 26 was Identified for the 
23 record.) 
2A BY MR. MOYI.£: 
25 Q I'm handing you an exhibit that's been marked 

ACCURATE STENOTYPE REPORTERS, INC. 
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25 

as Exhibit 26 to your deposition. I'd ask you, If you 
would, to Identify this document. 

139 

A It appears to be an e-mail exchange between 
Collin fnlna.c:hland mpelf. 

BY MR. MOYLE: 

Q So you were Involved In tax discussions with 
Mr. Franceschi; Is tflat rtght7 

A I w .. trying to find out whether a tax 
question had been resolved that wae going to determine 
how we proceeded with the -- you know, What at:ructure 
thla deal took, whether It waa a buyout of the power 
purd1ase agreement or whether It was a aale of the 
fadllty. 

Q And what was contemplated here with respect to 
ACCURATE STENOTYPE REPORTERS, INC. 

140 
1 FPL being able to hold the plant, quote, for an 
2 Instant before returning it to us for dosure or 
3 redevelopment, end quote? 
4 A I wasn't - I waat't In that convenatfon. I 
5 ju.t- the extent of my undel"'bndlng Ia very, very 
6 general. And that It that a purchaae for - or a 
7 payment for the t8mlnatlon of the power purchaM 
8 agreement Ia trutld differently for tax pUI"JJIM8 than 
8 the purchaee of an a-.et. 

10 And ao there w .. aome dlscuaalon about how-
11 how to achieve the -- the t.rmlnation of the power 
12 pw-c:hase agreement. which drives rnot1t of the -- you 
13 know, the value ofthl• project, you know, without 
14 having tD - without having to Mil the fadllty or to 
15 tnu11fer Ita ownership for a moment In time. And I 
16 think the moment In time waa determlneclu an 
17 unworkable concept. 
18 
18 
20 
21 
22 
23 
24 
25 
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Q I thought that's what you told me earlier this 
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10 
11 morning when I was asking you about the dismantlement. 11 
12 You did It Independently of the FPL deal; it was 12 
13 something you were looking at the same way you were 13 
14 looking at Norfolk. 14 
15 Old I get that wrong? 15 
16 16 
17 17 
18 18 
19 19 
20 20 
21 21 

22 22 
23 23 
24 24 
25 25 

143 

So we .tllrted to do tMt work, not beceuse of 
FPL'• requut, but becauM we had 8tarted - we had 
engaged wltfl FPL about a po1slble pbwer purdlaM 
agreement buyout. 

Q So all this work was -- In effect, wasn't 

conversations with FPL? 

A That•a rltlht. 

Q Why would you do that If FPL Is buying the 
plant? 

ACCURATE STENOTYPE REPORTERS, INC. 
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1 1 
2 2 

3 3 
4 4 
5 5 
6 6 
7 7 
8 8 

9 9 

10 10 
11 11 
12 Q He made a statement, he said, quote, low gas 12 
13 prices are responsible for this wave of coal plant 13 
14 closures, period. 14 
15 Do you diSagree with t hat statement? 15 
16 A Low gas prta~t~ are certainly a - a large 16 
17 c:omponent, you know, one or the large drfvera or coal 17 
18 plant ciOfilru, Jt'• not the only one, but - 18 
11 Q What are the others? 19 
20 A Pending environmental regullltlona and age. 20 : 
21 Q And that the genen~tlng fleet is getting 21 
22 older? 22 

23 A Uh-huh. 23 
24 Q That was a yes; right? 24 

25 A v ... Sorry. 25 
ACCURATE STENOTYPE REPORTERS, INC. 

146 148 
1 Q So you had talked about operatiOnal risk 1 
2 associated with running a coal plant. It would be 2 
3 fair to say there's also regulatory risk and r1sk of 3 
4 obsolescence that are risks of operating coal plants? 4 
5 A v ... 5 
6 8 
7 7 
8 8 
9 9 

10 10 
11 11 
12 12 MR. MOYLE: All right. I've got another. 

13 13 This will be 29. 

14 14 (Exhibit No. 29 was identified for the 

15 15 record.) 

16 16 BY MR. MOYL.£: 

17 17 Q I asked you some questions about this earlier. 

11 18 Here's a document -- you weren't sure of the employee 

19 19 retention payment, but I've given you a document that 

20 20 says it's- It appears you were copied on this 

21 21 document. Is that - - Is that true -· 

22 22 A Yes. 

23 23 Q -· that you were copied? 

24 24 A v ... 
25 25 
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149 

1 1 nwrttet prt~ our analyllia of hllltortatl dl..,.tch 

2 2 auveested that, you know, If power wu available M 

3 3 that prtc::. frDm 110mebody elM, we could -- we could -
4 4 we could uva money by delivering the, you know, power 
5 5 from the marttet to Florida Power I& Ught. 
6 6 And alto our anafy1111 IUggated that, becau.e 
7 7 Florida Power a Ught has limited opportunltlel to 
8 8 turn - tum down our flldllty, you know, they - you 
e 9 can't tum a COlli plant on and otr with regularity; 

10 10 they gn 11x opportunJti• a year. 
11 11 So when the project - when the - when our 
12 12 pcnnr Ia, qLIGtlt, out of the mar1cet. more expenatve 
13 13 than what the martcllt price Ia, at night they typically 
14 14 turn us down to minimum l011d, which Is 90 megawatts 
15 15 for this fadllty, and operate us there 110 that we're 
16 16 available the next momlng when they - when they do 
17 17 need the pow~~r, and we would be In the money for them. 
18 18 They - our analyals IIUU..t.d that they may 
19 19 be losing money by continuing to nan us at minimum 
20 20 load at night. So It pointed out somewhat of a - to 
21 21 us, you know, our expectation was then was a little 
22 22 dUemma there. 

23 23 They had to balance otr how many times they 
24 24 could ahut ua down ver.ua how often we were really In 
25 25 the money for them. It ... med to ua like theae 

ACCURATE STENOTYPE REPORTERS, INC. 

150 152 
1 1 numbers •unuted that there was great benefit to both 
2 2 sides by coming to IIOITie 110rt of an agreement to 
3 3 provide the power from the marttet lrwtud of from the 
4 4 Cedar Bay fKillty. 

5 5 Q Did you share this conclusion wlttl FPL7 
6 6 A We didn't ahare thla analyala with them, no. 
7 7 Q How about with respect to the fact that you 
8 Q Okay. I'm showing you an exhibit that will be 8 believe they would have saved money? Isn't ttlis the 

9 mart<ed as Exhibit 30 tD your depo. Could you please 9 same thing we've been talking about three times? 
10 Identify this document? 10 A We •uv...-..s that- you know, we told them we 
11 A lt•s an ~mall from me to lim Larocque. 11 thought It would uve money. rm not..,,. that they 
12 (Exhibit No. 30 was Identified for the 12 agreed with us. ~n, .. I mentioned, we were using 
13 record.) 13 a proxy prtw of the .... available ratea, llince the 
14 BY MR. MOYLE: 14 florida martc.t lan't - doean't really tuava a, you 
1! Q Why did you send him this e-mail? 15 know, kind or an open and vlalble trading marbt. 
16 A To relay to him the ruulta of an analysi• 16 Q But If you look at the dates ·- If you look at 
17 that waa performed by Collin Franc::e.c:hl. 17 the dates of this e-mail, It says from November 2011 
18 Q Why was this analysis performed? 18 through August 2014, and the e-mail was sent on 
19 A We were trying to determine what the potential 19 October 20th, 2014; r1ght? 
20 .. vtnga would be If energy wu provided to FPL from 20 A Right. 

21 the marttet lnttead of from the Cedar Bay facility. 21 Q So tD me that doesn't look like it was 
22 The analyala ta - Is aomewhat cn.Mie, becau.e 22 projected as available prfclng; It's a historical 
23 the only proxy we had far market price. wu the 23 look-back, I'd assume; correct? 
24 projected as-available rate. from Flortda Power a 24 A Thla waa looking at a hlatorical period, but 
25 Ught. And so juat - If Indeed that reflected the 25 we don't have historical marttet prices. The only 

ACCURATE STENOTYPE REPORTERS, INC. ACCURATE STENOTYPE REPORTERS, INC. 
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153 155 
1 thing we had to go on was FPL's projected, 1 
2 as-available rates for the next day. And we-- you 2 
3 know, we kept thole record• each day and used that •• 3 
4 a proxy for the market prtce. The aaual market prtce 4 
5 often varies widely from the projeded as-available. 5 
6 Q Do you ever get paid as-available pridng for 6 

7 any energy you generate? 7 
8 A There Is the possibility, but I don't think 8 
9 we've ever availed ourselves of that. If FPL astc. us 9 

10 to decommlt - In other words, to shut down - I 10 
11 believe that under the terms of the power purchue 11 
12 agreement. Cedar lay has the ability to continue to 12 
13 operate it and receive some discount from ttle 13 
14 as-available rates. We wouldn't actually get the 14 
15 as-available rate. I think it's some discount to 15 (Exhibit No. 31 was Identified for the 
16 that. 16 record.) 
17 Q Less than the as-available rate? 17 BY MR. MOYLE: 

18 A Uh-huh. 18 Q I've handed you an exhibit that's been marked 
19 Q You said you don't think FPL agreed with this 19 as 31. Could you please Identify lt. 

20 general proposition. 20 A This Ia an e-mail from me to Tom Hartman, 
21 Why do you say that? 21 copying lim Larocque. 

22 A Jt may have just been the negotiating 22 Q So you're familiar with It? 
23 positions of eadt perty. And they wggested that - 23 A Yes. 

24 you know, that they wouldn't save by doing ttlat. I -- 2A 
25 we didn't have any Information to challenge ttlat. 25 

ACCURATE STENOIYPE REPORTERS, INC. 

154 156 
1 80 ... 1 
2 -

2 
3 3 
4 4 
5 5 
6 6 
7 7 
8 8 
9 9 

10 10 
11 11 
12 12 
13 13 
14 14 
15 15 
16 16 
17 17 
18 18 
19 19 
20 20 
21 21 
22 22 
23 23 
2A 24 
25 25 

06/02/201 5 08.04.46 AM Pa~e 153 to 156 of 203 12 of 39 sheets 



1 
2 
3 .. 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
18 
20 
21 
22 

23 
2-t 
25 

1 
2 

3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 

22 
23 Q Do you know what the -- you said FPL - FPl 
2-t approached you-all about doing this deal; correct? 
25 A Correct. 
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Q Old they make an offer to you to start the 

conversation? That's typically how it wor1cs. 

Somebody calls up and says, hey, I'd like to talk to 

you about buying your plant or buying down the PPA . 
Did they offer ..• 

A lbey didn't come and offer a number, but they 
uld that they were Interested In exploring- they 
were lnteretad In exploring opportunities to 
r"Mtructure or terminate the power purdlue agreement. 
aec.uu at that time their projection• were that low 
gaa prlc:~M were going to persist and that the dlapatch 
of the facility we• going to drop off further. 

I think I n1member hurlng numbera of like 16 
or 17 percent at our-- at our contract price Ia what 

our dlapatc:h would have been, which would have mllde 
the plant further and further out of the money for 
the- for FPL and the ratepayera. 

Q So who put the first number on the table? 
A I don't know, bec:a'--e I wasn't Involved In the 

number converaattons. 

Q Old you -- were you made privy of offers 
communicated In writing back and forth between the 
carlyle Group and Flor1da Power & Light? 

A I may have aeen numbers at some point. Uke 1 
Nld, I wnn't engaged In aulve-and·take on that. but 

ACCURATE STENOTYPE REPORTERS, INC. 

5 marked es 32 to your deposition. Would you please 

6 Identify lt. 

7 A Thla appeara to be an e-mail string between 
8 Collin Franc:Mdll and Mark Rudolph. Further down In 
9 the mlng, I w• Involved In that converaation. 

10 Q Again, the subject Is Cedar Bay flnandals; 
11 right? 

12 A Yea. 
13 Q And It appears that there was a telephone 
14 conference where FPL had Cedar Bay's 2013 flnandals, 
15 and you were not aware how they obtained them; is that 
16 right? 

17 A That'• rluht. 
18 Q Okay. When -- you-all have shared all the 

19 financial Information of Cedar Bay with Florida Power 
20 a Ught; correct? 

21 A I'm not aure of the full extent of the 
22 financial tnnamittal1. I wun't roa-d on that. 
23 
u 
25 

(Exhibit Nos. 32 and 33 were Identified for 
the record.) 

MR. WRJGHT: I was just going to observe, this 

ACCURATE STENOTIPE REPORTERS, INC. 

13 or 39 sheets Page 157 to 160 of 203 06/0212015 08:04:46 AM 



1 appears to be highly sensitive •• this may or may 

2 not be highly sensitive Information. Let's see If 
3 that can be determined. Act\Jally It probably 

<4 Isn't. 

5 BY MR. MOYLE: 

6 Q I've hencled you en exhibit that's been mari<ed 
7 Exhibit 33 to your deposition. 

8 
I 

10 

Would you Identify it, please. 

MR. WRIGtfT: Just to be dear, we're asking my 

colleagues from FPL, that tttey treat tflls as highly 

11 sensltlve lnfonm~tlon. 

12 Thanks, Jon. 

13 MS. BARRERA: Highly sensitive. Is that what 
14 you're saying? 

15 MR. WRIGHT: Highly sensitive, yes. It 
16 doesn't make any difference to y'all, but it's in 

17 the confidential bucket. 

18 MR. MOYlE: You used to call it super-super 

18 secret. 
20 MR. WRIGHT: I always called It the double ·· 
21 (Discussion off tfle record.) 

22 BY MR. MOYlE: 
23 Q Go ahead and Identify It if you can. 

24 A This looks like • corpontte structure chert 
25 for Ced•r Bay Generating COmpany. 
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182 
1 Q If I asked you to describe this, could you do 1 
2 that? 2 
3 A I'm not aure thllt I can. Ya, okay. J think 3 
4 I can - I can try. 4 
5 Q Okay. Go ahead. 5 
6 8 
7 7 
8 8 
9 9 
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(Exhibit No. 37 was identified for the 
record.) 

23 BY MR. MOYLE: 
24 Q I'm showing you what's been marked as 
25 Exhibit 37. 

169 

170 

ACCURATE STENOTYPE REPORTERS, INC. 

171 
1 Could you Identify tills document, please. 
2 A Thlt appeara to be an e-mail thllt 1 wrote to 
3 varlou• foliar at Carlyle and to my boa at the tfme, 
4 Tom Bonner. 
S Q And the subject says what? 
6 A says Cedar Bay lndlcaUve offer, draft. 
7 Q Keep going. 
8 A Verwlon 7dm.doc. I don't know exactly what 
8 that Ia. 

10 Q Does that suggest it was a seventh draft? 
11 A I don't know - J don't know how that 
12 terminology w .. developed. That's not a ._rmlnoiOiY 
13 that I commonly u.e. 
14 Q So maybe you were looking at something when 
15 you typed In the subject? 
16 A It appearw .a. lt appears that there wa an 
17 
18 
19 
20 
21 
22 
23 
2A 
25 
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172 

2A Cogentrix receiving any interest In the plant, 
25 assuming the PSC approves It, and the deal doses? 

ACCURATE STENOTYPE REPORTERS, INC. 
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173 175 
A My underatllndlng - 1 were still being made? 

MR. WRIGHT: I'm going to object that's vague. 2 A No. J don't recall whether It w .. algned 

1 
2 
3 

" 5 

Are you asking forward looking based on the PSA 
ttlat's In front of the PSC today? 

MR. MOYLE: For the first question. 

3 before I made comment. or whether J was just l•te to 
4 the party and was commenting on a document that wat 
5 alrudy formalized. 
6 Q I hate when that happens. 
7 A Get uaed to lt. 

6 
7 
8 
9 

MR. WRIGHT: Okay. I wanted to make sure we 
didn't have an ambiguous antecedent between that 
and this consideration from a year and a half ago 8 Q So let me just referenCE you to page 44940. 

ndtw th . 9 And I think It may tie In to the previous exhibit, 37. 
10 10 I think It tracks your thought In 37. 
11 11 

". .. .... 12 12 
13 Q But you are going to operate it; right? 13 
1<& A We're uolng to operate it under the terms of 14 
15 an OUt contract, yes. 15 
16 Q But FPL said It's not going to operate very 16 
17 long; r1ght? 17 
18 A That'• correct. 18 
19 Q All right. All right . I'm going to hand you 19 
20 what I think may have been attached to It, but, again, 20 
21 you're In a better position than I am. When I say 2t 
22 attached, to your e-mail. 22 
23 A Okay. 23 
2<& 
25 

(Exhibit No. 38 was Identified for the 
record.) 

ACCURATE STENOTYPE REPORTERS, INC. 

174 

24 

25 

1 BY MR. MOYLE: t 
2 Q so I've handed you a document. At the bottom 2 
3 of the first page of the document, it says CB 0044938, 3 
<& which Is the next number -- the next consecutive <& 
5 number after Exhibit 37; right? 5 
6 A Right. 6 
7 Q Does that tell you anything about whether that 7 
8 was the attachment to your e-mail? 8 
9 A l don't know how the whole Bates-at.mplng 9 

10 procea wortcs, so... 10 
11 Q What I've given you as 38, have you seen this 11 
12 document before? 12 
13 A J'm trying to determine that. 13 
1<& 
15 
16 
17 
18 

MR. BUTlER: Jon, are you suggesting Cedar Bay 
Initiative -- I'm sorry, Indicative offer draft v7, 
etcetera, that's referenced In Exhibit 37? 

MR. MOYLE : I don't know, John. 
But It also has a bunch of highlights and 

1<& 
15 
16 
17 
18 

11 scratches out, and It's signed. I was going to ask 19 Q If It was going to happen, would you have 
20 the witness what he knows about this document. 
21 THE WIThiESS: I believe I did see this 
22 document. I believe the comments Al and A2 are my 
23 comments. 
2<& BY MR. MOYLE: 
25 Q Do you know why It was signed and comments 

ACCURATE STENOTYPE REPORTERS. INC. 

20 knowledge of that, or would that be maybe one of the 
21 financial people? 

22 A If that waa going to happen, It would be 
23 reftected in the purc:haae •nd Nfe agreement. 
24 Q Well, sometimes people can have other 
25 agreements; can't they? I mean, not everything Is 

ACCURATE STENOTYPE REPORTERS, INC. 
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4 

The following deposition of STEPHEN MARK RUDOLPH wu 

2 t~ken on oral exam lnatton , pursuant to notice, fo r 

3 purposes of discovery, a n d for use as evidence, and for 

4 other uses end purposes •• may be perm ltted by th e 

ti applicable and governing rules . Reading and signing Is 

6 not waived. 

7 

8 THE REPORTER : Do you so l emnly swear or affirm 

II the testimony you are about to give In this cause 

10 will be the truth so help you God? 

11 THEWITNESS : Ido . 

12 Thereupon, 

13 STEPHEN MARK RUDOLPH 

14 was called as a witness, having bee n f i rst duly sworn, 

115 and was examined as follows : 

16 
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20 

21 
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23 
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1 1 
2 2 
3 3 
4 4 
5 5 
6 6 
7 7 
8 8 
9 BYMR. TRUm: 9 

10 Q To start with, could you please state your 10 
11 name and spell your last name for the record. 11 
12 A Stephen Mari( Rudolph, R-tJ-D-0-L·P-H. 12 
13 Q And state the company you work for and your 13 
14 business address please. 14 
15 A Cogentrix Energy Power Management, 9405 15 
16 Arrowpolnt Boulevard, Charlotte, North Carolina, 16 
17 28273. 17 
18 Q And how long have you wori<ed for your current 18 
19 employer? 19 
20 A Ten years. 20 
21 Q What Is your current job title? 21 
22 A Senior vlce-prellfdent, chief financial 22 
23 officer. 23 
24 Q How long have you been In that position? 24 
25 A Five years. 25 

ACCURATE STENOTYPE REPORTERS, INC. 

6 8 
1 Q And could you give us a description of the 1 
2 duties that go along with your current position? 2 
3 A I'm In charge of all the accounting, corporate 3 
4 finance, a.nd tax functions. I think that's all. 4 
5 Q And could you please give us a brief overview 5 
6 of your wori< history, including other positions with 6 
7 your current employer. 7 
8 A I started out with Cogentrix In 2005 as the 8 
9 controller. My background Is accounting. I got my 9 

10 bachelor's and master's In accounting from the 10 
11 University of Florida. 11 
12 Prior to working at Cogenbix I worked at the 12 
13 Independent power subsidiary of TECO Energy. Prior to 13 
14 TECO, 1 wori(ed In public accounting, primarily at 14 
15 Deloltte • Touche. 15 
16 Q What are your specific responsibilities with 16 
17 regards to the Cedar Bay plant specifically? 17 
18 A 1 oversee the people In my group who do the 18 Q Would It be a fair statement to say that, 
19 accounting; they do finandal management, which 19 prior to signing off on the purchase and sale 
20 lndudes reporting on the debt, Includes Internal 20 agreement, that your approval of the way It was set up 
21 management reporting; the tax group does any required 21 was required? 
22 tax filings. 22 A My - I wouldn't chantcterize It like that. 
23 So I Indirectly oversee all of that. 23 It was drculated for review. And I didn't approve 
24 24 it. But the way it would generally wori( Is, we need 
25 25 to sfgn off that we have reviewed it and that 

ACCURATE STENOTYPE REPORTERS, INC. 
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9 11 
1 everything-- that we don't know that anything is 1 
2 incorrect about lt. 2 
3 And that, when I say "we," that wouldn't 3 .. Include jutt me. It would indude really all the 4 
5 func:t:Jonal areas within Cogentrix, which could lndude 5 
6 my area as well as engineering, environmental, legal, 6 
7 etcetera. 7 
8 So I would be one, quote, unquote, reviewer, 8 
9 and I would •ign off that I had, in feet. reviewed lt. 9 

10 Q Okay. You speak about areas that make me ask. 10 
11 How many direct reports do you have? 11 
12 A I was counting back, I think. after you asked 12 
13 Rick that. I think It's 15 now. 13 
14 Q Okay. And who do you direct report to? 14 
15 A Doug Miller, who Is the president of the 15 
16 16 
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9 9 Q That's fine. When did you become aware that 

10 10 that was the figure that these parties were settling 

11 11 on? 

12 12 A I'm not quite sure. I'm not sure when that 
13 13 wu. 
14 14 Q Okay. 

15 15 A It mlilht heve been when It ectuelly got 
16 16 written Into the egreement. 
17 17 Q Okay. I'm going to try and narrow It down. I 
18 18 understand It might not be precise, but It might help 

19 19 me. I know In the purchase and sale agreement, it 

20 20 says "dated as of December 10th, 2014," Is the exhibit 

21 21 that FPL submitted. 

22 22 Do you know If It was before that you were 

23 23 aware d It? 

24 24 A Ye.. I think It was before that. 
25 25 -
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9 

10 
11 
12 
13 Q What's the benefits to COgentrlx selling the 
14 facility versus keeping the PPA as it stands? 

17 

15 A I think the main benefit ~duce the 
18 operating risk of realizing that--a year. 
17 As you've gone through the operating 
18 depositions here, there Is a lot of work that goes 

19 
1 memorandum, dated August 9th, 2013. And 18 Is going 
2 to be a Duff & Phelps valuation of assets of 2013. 
3 I'll give you a second, If you could look over 
4 those briefly as he's passing them out, and we will 
5 have a conversation about them. 
6 A I'm familiar with the Duff a Phelps report. 
7 
8 
9 

10 
11 
12 
13 
14 

15 

18 
17 
18 

19 Into eamlng that and keeping the facility running 19 
20 with, you know, the coatings programs that Tracy 20 
21 Pattel"80n went through and all the work that the plant 21 
22 has done to Improve operations. 22 
23 All that has been done, but it's a lot of work 23 
24 going through that. And you will always have 24 
25 operating risks to try and keep the plant anllable 25 

ACCURATE STENOTYPE REPORTERS, INC. 

18 
1 and running u well as It has. 1 
2 Q Okay. Now, you mentioned on page 16 of 2 
3 Exhibit 3 the -- I'm sorry, 15, the refinancing of 3 
4 debt, $250 million. And you had stated, I believe, 4 
5 based on the strength of the PPA, J think that was the 5 
6 line that you used. 6 
7 A Yes. 7 
8 Q So then It's accurate to say that the PPA was 8 
9 a strong reason that that flnandng -- was that the 9 

10 main S\Jpport for that finandng to occur? 10 
11 A Absolutely. 11 
12 Q Okay. In your position, do you do internal 12 
13 valuations of the PPA? 13 
14 A No. 14 
15 Q No. Old you -- or did COgentr1x have a third 15 
16 party do valuations of the PPA? 18 
17 A No. 17 
18 Q No. Okay. I've got two exhibits. I'm going 18 
19 to keep them separate. So It's going to be -- what 19 
20 are we at, 17 and 187 20 
21 (Exhibit Nos. 17 and 18 were Identified for 21 
22 the record.) 22 
23 BY MR. TRUilT: 23 
24 Q All right. So 17 -- both of these came In 24 
25 discovery from Cedar Bay. 17 Is a COgentrix 25 

ACCURATE STENOTYPE REPORTERS, INC. 

Q I do want to start with 17 first. So I will 
ask the question essentially for the rerord. 

Are you familiar with 17, this memorandum? 
A The memorandum? 
Q Yeah. 

20 

A I haven't seen It In • while. So I haven't 
read It In • while. But I 'm familiar with the gist of 
It, I believe. 

Q Okay. I will ask, do you know who Phil 
Gregorich is? 

A Yes. 
Q Okay. Can you explain for the record who he 

Is? 

A He previously worked for Cogentrbc as our 
controller. 

Q Previously. Okay. When did he leave; do you 
know that? 

ACCURATE STENOTYPE REPORTERS, INC. 
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1 A December 2014. 

2 Q Okay. I was -- I was wanting to look at this. 

3 And Is it -- I guess if you can skim It, and you can 

4 either say you don't know, or If skimming It you do 

5 know, It's up to you . It appears to be a memorandum 

6 that, one, references this transaction. But the 

7 specifiC thing I was looking for Is that on the second 

8 page it mentions, in the middle section, following key 

9 a>ncluslons of Cedar Bay are lnduded In the Rhea 

10 valuation report. 

11 Do you see that kind of In the middle? 

12 A Uh-huh. 

13 Q The second bullet? 

14 A Uh-huh. 

15 Q It mentions there, "Cedar Bay PPA with FPL 

16 Group had a 

17 
18 And It appears that this memo discusses the 
19 value of the PPA and how It supported this 

20 transaction. 

21 Am J generally correct In that Idea? 

22 A And how tt aupported thl1 tran1 - can you 

23 describe thistran .. c:tion? 

24 Q Well, the memorandum Is regarding acquisition 

25 by Car1yle, this membership In CBAS Power Holdings. 

ACCURATE STENOTYPE REPORTERS, INC. 

1 And, I guess, In tenns of the acquisition, they wanted 

2 to know the assets, liabilities, et ce~ra. and that a 
3 valuation of the PPA which k ind of came along with 

4 that acquisition would be included. So a valuation 
5 was done; Is that rorrect, or am I off base? 

6 A Thla valuation •• I gues1 It's ea1ler for me 

7 to start with the Duff • Phel.,. report. This 
8 valuation was done. Jt'l not- tt uy1 valuation. 

9 It'a a purdlate price allocation aa a part of the 
10 purchase that carlyle did of the entire Cogentrix 

11 portfolio that they purchased from Goldman, a 

22 

12 component of which Ia Cedar Bay and ttl aueb and 

13 liabilities. 

14 Q Okay. All right. So then let's look at what 
15 we have In 18, the valuation. 

16 A Uh-huh. 

17 Q Now, It goes through, as you've just stated, 

18 It goes through kind of a portfolio type evaluation. 
19 can you give us an overview of what this 
20 report Is, and then we will get to some spedfic 

21 questions. But I want to get for the record your 
22 understanding of exactly what this Is. 
23 A Yeah. When - when the -- the purchase and 

24 ule agreement was drafted, which Is common In mo8t 

23 
1 the pilrtia to allocate the purchase price to tile 
2 acquired asaets and llabllttfes -

3 Q I'm sorry. Let me stop you for a second. 
4 Just for the record, purchase and sale agreement, 
5 exactly which one are you talking about when you say 
6 purchase and sale agreement at this time? 
7 A I was 1aylng generally at thia time. So tt Is 

8 generally a requirement In purchase and sale 
9 agreement. for both INirtl• to 89'" on the alloadon 

10 of the purchase price. 

11 Q Okay. 

12 A In the c: .. e where carlyle purchased the 
13 portfolio from Goldman, we agreed to perform the 
14 purc:ha1e price allocation and hired Duff • Phelps to 
15 dolO. 

16 Q You say "we hired Duff&. Phelps to do so." 
17 Now I notice, If you look at page 2 of this report, 

18 which Is CB 0042860, It appears to be a cover letter, 
19 the second page right after the first rover itself. 

20 I 'm sorry. 

21 A Yes. 

22 Q And It appears that that letter Is written to 
23 you. So by "we,• was It you specifically engaged Duff 

24 &. Phelps, or is Duff & Phelps just giving the report 
25 to you because of your position? 

ACCURATE STENOTYPE REPORTERS, INC. 

1 A Giving the report to me bec:aute of my 
2 poeftion. 

3 Q So when Duff&. Phelps was engaged, what was 
4 the request for them to do exactly? 

5 A To take the purc:hate price paid by carlyle to 
6 Goldman for the entire portfolio and alloe~~te It among 

7 the different auets and liabilities acquired. 
8 Q Okay. Now It discusses the PPA between Cedar 
9 Bay and FPL In here. 

10 A Ub-huh. 

11 Q If you could please explain to me your 

12 understanding of this report's valuation of the PPA? 

13 If you're able to point out pages, that's great, but 
14 I'm not hoping for something more than just a cursory 
15 overview. 

16 A Sure. 

17 Q I want to walk through. 

18 A sure. What they --what Duff • Phelps would 
19 have done Is tllken the model that Goldman provided to 

20 carlyle, a cuh flow model, and uken the adjutlted --
21 If Carlyle made any adjuatmenb to It, taken the 

22 adjusted model that carlyle baaed ttl purdtaae prk:e 
23 on, and looked at that model and applied discounted 

24 cash flow analyela bued on their understanding of 
25 purchase and ule agreements, there Is agreement among 25 

ACCURATE STENOTYPE REPORTERS, INC. 

martleb to 1ort of aeparate tile different a1aew 

ACCURATE STENOTYPE REPORTERS, INC. 
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25 27 
1 acquired Into -- bruk the purchase price Into 1 A In ttt.t tntnuctlon, yes. But It's all a 

2 different a .. ets acquired by -- by the cash ftows 2 funttlon of what C.rtyte paid for the entire 

3 auodahld with each one. 3 portfolio, which lnduded other assets and which alao 

4 Q Okay. Now, I'm going to look at-- I'm 4 lnduded an operating platform at Cogentrl~ which 
5 looking at specifically page -- the section starting 5 lnduded a long-term run rate of com In there. 

6 on page 44 of the report, Section 7, entftled 6 So the starting point Is wtlat carlyle pt~ld for 

7 "ValuatJon of the Intangibles and Other Assets and 7 the basket of assets and liabilities that It 
8 UabilltJes.• 8 purchllsed. So once you apply that, then that's how 

9 Are you there? 9 much comes out to the Cedar Bay PPA-

10 A Uh-huh. 10 Q Okay. Now, I know there's some wori<sheets 

11 Q Okay. On 45 they heve a listing chart. And 11 toward the back. And they go kind of through all 

12 you see the Cedar Bay PPA on that; correct? 12 these •• there Is a bunch of different exhibits in the 
13 A Yes. 13 beck. And they go through different analyses. And 

14 Q And it goes through a discussion of the power 14 let's see, I'm going to look at page -- it's 

16 purchase agreements. And then go to page 47. And 15 Exhibit D.2. The CB number Is going to be CB 0042948. 

16 there is a little chart right above that that says, 16 MR. MOYLE: Would you mind repeating that, 

17 "valuation concluded, agreements for the sum of 17 please? 

18 present cash flows Is positive• -- 18 MR. TRUITT: CB 0042948, Exhibit D.2. 

19 Then It says Cedar Bay nets -In 19 BY MR. TRUm: 

20 its valuation they gave it; correct? 20 Q Are you there? 

21 A Ye•. 21 A Yeah. 

22 Q So am I correct, if I remember reading this 22 Q Okay. At the top here It says •valuation of 

23 report, because that's a fair market value Is what 23 Cedar Bay PPA. • It does say purchase price allocation 

24 they did In terms of the valuation? 24 analysis, so I get that. 

25 A Yes. 25 And then you would agree they did this chart 
ACCURATE STENOlYPE REPORTERS, INC. ACCURATE STENOTYPE REPORTERS, INC. 

26 28 
1 Q Okay. And can you explain fair market value; 1 here; It looks like they went from the point In time 

2 It's my understanding it has a specific meaning; It's 2 of valuation, 2012, to the end of the PPA? 

3 not a gene!lll term. can you explain to us what you 3 A Uh-huh. .. understand tt1e meaning of "fair market value• when you 4 Q Is that what that says? 

5 hear It In your business capacity to be? 5 A Ye1. 

6 A The price paid between two willing parties In 6 Q I'm looking here, and they have capadty 

7 an arm's length tran1actton. 7 factor varies every single year. 

8 Q Okay. So when this report was done-- I know 8 I looked across this chart, and I see capacity 

9 it's dated April 5th, 2013, on the cover-- 9 factor Is 250 megawatts. 

10 A Uh-huh. 10 So you guys weren't planning on changing the 
11 Q •• but I believe someone -- again, I'm not 11 capadty factor of the plant; Is that correct? 

12 sure exactly -- It had a specific date -- this 12 A Correct.. 

13 valuation Is effective as of -- you know, most of 13 Q Okay. Now I see tt1e capacity factor varies 
14 these valuations -- 14 through all these years. Do you know why that Is? 

15 A Exactty. 15 A It's an atlmate based on - I don't know wtlat 

16 Q -- they put a date on it. 16 It'• exac:tty based on, but ttt.t•s what- well, 
17 Do you know the exact date? 17 actually, let me think back. I believe what that 
18 A It would have been done •• of the dosing date 18 comes from Is when C.rlyte purchased the portfolio 

19 of carlyle's purchase of the portfolio from Goldman. 19 from Goldm11n, they had an Independent engineer come In 

20 Q Okay. Do you know when that was? 20 and help them with capacity factor and analysis of the 

21 A I want to eay - I don't know the exact 21 plant. And then I believe ttlat capac:tty factor Is 
22 date - December of 2012. 22 what they got from their Independent engineer. 

23 Q Okay. So In theory, as of December 2012, 23 Q Okay. So was It your understanding that they 

24 whenever that date Is In there, the PPA was wort- 24 looked at past operations of the plant and tried to 

25 - 25 project the future or tried to make a -- an assumption 
ACCURATE STENOTYPE REPORTERS, INC. ACCURATE STENOTYPE REPORTERS, INC. 
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1 on what It would do In the future? Or what was your 

2 undersUinding? I guess I will put It that way. 

29 

3 A I wasn't part of thllt proa!SS, bealuH at the 
4 time I wu on the other aide of the tranActlon. 
5 Q Okay. 

6 A 1 wes employed by a subsidiary of Goldman. 
7 Q All right. In terms of your professional 

8 experience, have you seen other valuation reports 

9 before? 

10 A Yn. 
11 Q Okay. Is that common practice In the 

12 valuation reports you've had experience with that they 

13 attempt to predict what's going to happen In the 

14 future? 

A Yes. 15 
16 Q Okay. Now, we see a bunch of the numbers; 

17 they change, vary from year to year. And It would be 

18 logical that a lot of that changes depending on the 

19 capacity factor and the output and everything else; am 

20 
21 

I correct In that assumption? A lot of these numbers 

are trickling out from how much they anticipate the 

22 plant Is going to be used, etcetera? 

23 A Absolutely, yes. 
24 Q Okay. Now we're getting-- all the way -- we 

25 trickle down all the way to the bottom left-hand 

ACCURATE STENOTYPE REPORTERS, INC. 

30 

1 column, and It comes up with tha~number. 
2 Now when I look at the chart, they've put In -- you 

3 know, they have the steam revenue here, and the total 

4 revenues, and the total variable costs, all these 

5 different lines. And they come down to-
6 I'm trying to understand how the 

7 Is part of the total allocation of the purchase price, 

8 because It appears by this chart that they took In all 

9 the revenues, and they took out all the costs. And 

10 then they said that's what this PPA is going to make 

11 you In 12 years. 

12 And I'm not an acx:ountant. I'm just old 

13 Infantry playing a lawyer, so I'm hoping to understand 

14 that. 

15 So I don't understand that difference, because 

16 you were saying It's the allocation. Bot It looks to 

17 me -- when I look at this chart, It looks like they 

18 said, we think the plant Is going to do this for 12 

19 years. Based on the revenues that come In and the 

20 expenditures that go out, It's worth 

21 How Is that part of this price allocation that 

22 they paid for th is whole portfolio? What's the 

23 differences here? 

24 A It'a not -- It'• not a big difference. But 
25 the -- 1 guesa the premise Is, unless there Is 
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1 extenuating drcum.t.nces, they can't come up with a 
2 value that'a greater than the pun:hue price for the 
3 portfolio In tobll. 
4 And ao they've got to use -- In some respects 
5 they've got to backsolve for some of the value, In 
6 that ff they - for lnmnce, ff they used capacity 
7 fedora, and they uaed a discount rate, they came up 
8 with a value that waa higher than the pun:hase price 

9 of the portfolio In total, It Is likely that they 
10 would aNume one of their variables waa lncorTeet and 
11 attempt to badcsolve for either some variable that may 
12 have been off, because, again, In the absence of 
13 extenuating dra.~mmnc:es, they'va got to get back to 
14 that purchase price, because It's an alloa~tlon of a 
15 purchase price. It Is not apeclflcally a valuation 
16 for purposes of making a deal. 
17 The dNI haa already been made. The purchase 
18 prtce has already been set for what- the 
19 tran .. ctlon. So they've got that number to work with; 
20 they've got to alloa~te lt. 
21 So when they do this cash flow analysla for 
22 all of the aneta In the portfolio, they've got to do 
23 a certain amount of badcsolvlng in order to come up 
24 with the ac:b.lal purchase price paid. 
25 Q Okay. So Is that-- I think you were saying, 
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1 I know we were talking about this specific scenario, 

2 that they had the purchase price, and then they had to 
3 backsolve and tweak some variables. 

4 Again, In your experience, prior history or 

5 valuations, Is that how It normally works In the 

8 deals, or was that just specific to this deal? 

7 A No. I think that's how It normally works 
8 because, again, the notion that the - that the 
9 accountllnta are drtvfng thla a lot of times, thllt 

10 they're trying to get away from Is negative goodwill, 
11 meaning there Ia one party at the outset that has --
12 It was • bargain purchase. There haa to be 
13 extenuating drcum.tancea In order to come to a 
14 bargain pun:haae. 
15 And ao unle• theMe extenuating circumatancea 
16 ~you know, eomethlng extreme like buying It out 
17 of bankruptcy, then the assumption Is It's a fair 
18 market value; lt'a a tnlnsac:tlon between willing 
19 parties. And so that pun:hase price, whatever it was, 
20 has to be allocated. 
21 And so In order to make everything fit Into 
22 that bucket, there haa to be some bac:kaolving end 
23 manipulation of the numbers. Again, It's not a 
24 determination of value In order to make the deal. The 
25 deal haa already been done. It's just a mechanical 
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05/29/2015 11:34:36 AM Page 29 to 32 ot 139 8 of 53 sheets 



33 35 
1 procas In order to do the accounting and do the tax 1 

2 ftllngs. 2 
3 Q Okay. Just a second. Sorry. 3 
4 Besed on what you just said there, the deal 4 
5 has been done, and you're doing some, you know, 5 
6 back -- what did you say, badcflllng? 6 
7 A Bac:bolvlng. 7 
8 Q Backsolving. I'm sorry. Thank you. Trying 8 
9 to make sure you didn't run Into the goodwill problems 9 

10 In all of the numbers. 10 
11 So then If the valuation Is done In that 11 
12 order, you have the deal, and ttlen you do this 12 
13 valuation for alloce~tlon purposes. 13 
14 A Uh-huh. 14 
15 Q Am I corTect In saying It that way? Is that 15 
16 an accurate way ID say it? 16 
17 A Yeah. 1 tfllnk 10. 17 
18 Q Oke~y. Okay. It seems Illogical to me that 18 
19 you would use a valuation like this to support the 19 
20 purchase price; am I correct In that? Because you're 20 
21 doing It e~tl:er the fact. 21 
22 A You're not necessarily supporting - that's 22 
23 correct. You're not supporting the purchase price. 23 
24 All you're doing Is elloc:etlng what was there. 24 
25 25 
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3 
4 Q Okay. Where do you-- where do you live? 

5 A Char1otte, North C.rollna. 
6 Q Okay. And that's more than 100 miles from 

7 Tallahassee; right? 

8 A Yea. 
9 Q And In your previous employment history, you 

41 

10 said you were with TECO, the non regulated ann of TECO 

11 
12 

13 
14 

15 
16 

17 

for a while --

A CorTect. 

Q -- Is that right? 

A Correct. 
Q And where did you go after that? 

A Cogentr1x. 

Q Cogentrix? And then did you leave 

18 Cogentrix or-- how did you end up at Goldman? I 

19 guess It was before TECO? 
20 A No. I wu not at Goldman. I Wlla - when 
21 Goldman waa the aeller to C:.r1yle, Cogentrix was still 
22 a wholly-owned M~b.,dlary of Goldman Sachs. So we 
23 didn't- we weren't on tne C:.r1yle aide negotiating a 
24 deal with Goldman. 
25 So thla - the Information I was pointing to 
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1 was - that waa carlyle Information, what I came to 
2 know of It after the filet. 

3 Q Okay. I'm not that familiar with the 

4 transactions. But maybe just walk me through a 
5 history of Cogentr1x, If you would. 

6 A A history of Cogentrlx? 
7 Q Right. 

8 A Uke I Nld, that'a - I've only wortced there 
9 alnee 2005. So, I mean, I know anecdotally kind of 

10 where Cogentrlx a~me from. Ia that--
11 Q You know, go ahead and just tell me what you 

12 know. 

13 A 1 think It was founded In 1983 as an 
14 Independent power comJNny and family-owned through 
15 2003, 1 think, when Goldman bought them. 
16 And then through 2003 through 2012 Goldman 
17 owned Cogentr1x • a wholly-owned subsidiary. And 
18 then In lOU, C8r1yle bought Cogentrix., and I guus 
19 what-- what hasn't come out yet In this Is that 
20 eogentrlx now - the .....-. of the former Cogentrix 
21 are owned by fund• managed by C8r1yle. So Cogentrlx 
22 Is no longer - Cogentrlx Energy Power Management Is 
23 no longer an owner of uaets. We manage the aaaet:s 
24 for C.r1yle, operate them via contract. 

25 

1 
2 
3 
4 
5 
6 
7 
8 
9 Q Don't know. So Goldman owns it in 2003, and 

10 then they sell It to Carlyle In 2012; Is that right? 

11 A Yes. 

12 Q Okay. How much did Goldman sell it for? 

13 A I think It'• In this document. 
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14 Q When you say "this document" are you referring 
15 to 187 

16 A Thlals the Duff • Phelps report, yes. 
17 Q Why don't you point me to it. 
18 A Well, It's not Wlted In here actually that 1 
19 could ftnd. But If you look on page- the second 
20 !HID• of the report, that'• how they've alloc:11ted all 
21 of the value. So In other words, they've alloa~ted 
22 to property, plan~ and equipment. 
23 Q Okay. Hold on a second. The second page of 

24 the report that I have at the bottom is CB 0042860, 
25 and that's the --
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1 
2 

A Oh, •orry. I'm on 862, which Is a table. 
Q Okay. 

3 MR. WRIGHT: Before we can continue, I'd just 

4 like to Interpose an objection as to the relevancy 
5 of this lnfonnatlon to anything having to do with 

6 this case. But you can continue the question. 

44 

7 A So the an.wer to your question IIPedfically, 1 
8 would have to go back to the purchase and nle 
9 agreement and actually look. I can't remember. But 

10 what thl• Implies Is the values on this page, 862 
11 here. 
12 BY MR. MOYLE: 

13 Q So you're the -- you have a -- you're a CPA; 
14 Is that rlght7 

15 A Yea. 

16 Q Are you licensed presently? 
17 A Yea. 
18 Q What states? 
19 A Florida. 

20 Q So If I was going to look at CB 0042862, whldl 
21 Is a page In this Duff & Phelps report, to get the 

22 purchase price, what would I -- what column would I 
23 add up7 

24 MR. WRIGHT: I'm just going to object to the 

25 fonn to the extent that -- that It's not clear that 
ACCURATE STENOTYPE REPORTERS, INC. 
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2 
3 

you can get the pui'CNse price from this table. If 

you can, then he can answer the question. 

A I wouldn't try to do that. honestly, unlen I 

4 had tile purchiM and Ale eg..-ment In front of me, 

5 and I could recondle whet we• ltated In ttlere •• the 

6 
7 

purch11e price to what w .. In thi• t.ble, to be honest 

wtth you. 
8 If I tried - If J jun told you, well, just 

9 add up In tile fair value owned column, I'm not certain 

10 that would be accurate. 

11 BY MR. MOYLE: 

12 Q I'm confused, because when I initially asked 

13 
14 
15 

you the question, It was just a straight out question: 

How much did Goldman sell It for? 

A I don't - the answer to that Is, I don't 

16 remember. 

17 Q Okay. But then you went to this table and 

18 said, I look at this table. So that tells me, I mean, 

19 If we're allocating -- allocating a purchase price, 

20 you don't pay Duff 8t Phelps to allocate only a portion 

21 of the purchase price; right? 

22 A Correct. 
23 Q So wouldn't the logic follow that this table, 

2.4 If you add It all up, It gets you to the purchase 

25 price, If It's 100 percent allocation? 

ACCURATE STENOTYPE REPORTERS, INC. 

1 A Yea. But I went to qualify that In that I 

2 wouldn't AY that that'• the purdtase price unlea I 
3 reeondled It to the document that was an actual 

4 purc:haae and aale agreement. 
5 Q And you would -- you would recondle It for 

6 the purchase and sale as a double-check; correct? 

7 A Ye1. 

8 Q It's not because you don't have confidence In 

9 these --

10 A 
Q 

Correct. 
--numbers? 11 

12 A CorTec:t. I would want to make sure. Again, 

13 this document was prepared 1 while ego. I haven't 

14 looked at It In a while. And so I would want to make 

15 1ure d\ait I wae able •• If I added up the numbere In 
16 one of th- columne, It ac:tuillly equaled what wae 

17 aaid In the purchase and ule agreement. 

18 Q Which -- which column would you add up? And 

19 for the purposes of the record, there's two columns; 

20 one that Is more to the left of the page and one 

21 that's more to the right of the page. 

22 So If you would tell me which column you would 

23 add up to determine the •• 

24 A The one on the right. 

25 Q And why would you do thet? 
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1 A ltec:au•• the one on the left I• fair value at 
2 100 percent. And at tile time of the purdtase, not all 

3 of the IReta In the portfolio were 100 percent owned. 
4 You can Ml two w.re 50 percent owned. 

5 Q But the Cedar Bay fadllty was 100 percent 

6 owned? 

7 A Yu. 

8 Q So In doing this calculation, would I - I 

9 subtnlct the numbers that are In parentheses? 

10 A Y ... Thoee are llabllltlu. 

11 Q Do you -- do you know the -- the number? I f 1 

12 
13 
14 
15 
18 
17 
18 
19 
20 
21 
22 
23 
2.4 
25 

1 
2 
3 

asked you, what does the number add up to, could you 

tell me, or do you have a calculator --

A No. 

Q •• or I could give -­

A No. 

Q •• you a calculator? 

A No, not without doing the math, no. 
A (Performing calculatloM.) 1 can round, 

hopefully. 

Q Yeah, round. 

A The phone calcUlator 11 not what I'm u.ad to. Q. 
A Uh-huh. 

ACCURATE STENOlYPE REPORTERS, INC. 

Q Thank you. 

A Uh•huh. 

Q And do you know why there were parentheses 

4 around the two Cedar Bay numbers, Cedar Bay MSA and 

5 Cedar Bay OMA? 

6 A Yes. The Cedar Bay, the - that lltands for 

o48 

7 MSA agreement and operation• and management agreement. 
8 Those aoreemenbl are legacy agreementl at the plant. 

9 And 10 those - they date bac:k to I think the 
10 beginning of when the plant went In aervlce. And the 

11 fee• UIOdated with those c:ontnu:ts ate what the 

12 ac:counblntl would call out of market at thle point In 
13 time, because they're - you can't charge aa muc:h aa 

14 you were able to In the early 'tO. for those types or 
15 CIOf'ltrlc:tl. 

18 Q And the MSA stands for what? 

17 A Management servlc: .. agreement. 

18 Q Okay. And the OMA stands ror operations and 

19 malntenanoe agreement? 

20 A Yeah. 
21 Q And do you know the rerm of those two 

22 agreements as we slt here todey? 

23 A I don't. J don't know whether they're for the 
24 entire term or they renew, you know, periodically with 

25 an evergreen clause of some aort. 
ACCURATE STENOlYPE REPORTERS, INC. 
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1 Q And how Is the determination made that they 

2 were out of mari<et at the point In time this Duff &. 

3 Phelps valuation was prepared? 

4 A 1 would have to read their methodology. But 
15 we have been alked U..t a number of times. It's very 
6 dltrlcutt to determine, bealu.e there Isn't a reedy, 
7 available market for theM types of contracts. So 
8 It's - ft's •• you know, from their valuation 
9 standpoint, It's -- Irs dltrla.tlt. 

10 Q Right. But you don't question It? I mean, 

11 you hired them; they're the experts on valuation? 

12 A Right. Again, In this type of study, you 
13 know, that's how ft's done. If the assumptions are 
14 generally rea.anable, you know, there Is a -- ft's 

115 okay. 
18 Q And the discussion you had with Mr. Truitt 

17 about allocation, Is there an IRS regulation that 

18 requires you to do that? I mean, Is It for tax 

19 purposes? Why do you do the allocation? 

20 A It c:en be for tax purposes, and ft can be for 

21 acx:ounttng purpoMS. 
22 Q Why was It done In this case? 

23 A I would have to look at the -- the purch .. e 
24 and sale agreement and see whether- why it's 
25 stipulated that It would be done. Sometimes It 

ACCURATE STENOTYPE REPORTERS, INC. 

1 8tlpulatea In acx:ordance with tax regulations. 
2 Sometimes It stipulates It needs to be done In 
3 accordance with GAAP. 

4 Sometimes It's llllent and just says the 
5 parties agree that one will be done. 
6 Q Why do you have tD get an appraiser tD do it? 

7 A You don't. It's just usually more etftdent 

50 

8 to do that, because they are used to doing lt. And 
9 obviously It Involves a lot of data crunching. And 

10 ft's easy to make errors. It's better to have an 
11 expert dolt. 
12 Q All right. It seems tD me-- I don't know 

13 much about this, I will confess. But It seems to me 

14 that you don't have a lot of discretion with respect 

15 to allocation. I mean you couldn't kind of do it 

16 randomly and say, you know, let's kind of reallocate 

17 it this way, put all the value on, you know-

18 and none of the value on the other assets, and we just 

19 agreed with It, and that wori<s? 
20 A That's right. 
21 Q And that's right why? 

22 A Well, l guess It al.a depends on - on how 
23 you're going to usa the allocation once Irs been 
24 done. If you're going to use It to ftle a tax return, 
25 obviously you have to certifY the tax return that the 
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1 numbers are con-ect. 

2 If you're going to u.e It In financial 
3 statements, you probably have to c:ertffy In the 
4 flnandal .tatements that the numbers are correct and 
5 rea.anable. If you have to provide It to, you know, a 
6 Miler or a buyer, there Is probably some 
7 certification In there. 
8 So there haa to be .ame degree of 
9 rea.anablene• assumed. 

10 Q And the deal between Goldman and Carlyle, that 

11 was an arm's length transaction, a fair mari<et value 

12 deal; correct? 

13 A As far u l know, yes. 
14 Q And you -- the position you were In at the 

15 time was what? 

16 A I was the CFO of Cogentrbc. 
17 Q Okay. So If there was some situation which 

18 suggested maybe It wasn't a fair market value deal, 
19 you would know of that? 

20 A Yea. 

21 Q What Is the -- what Is - well, what is --

22 presently do you know what your basis Is? When I say 

23 •your basts,• the basis In the plant? Does this 

24 establish the basis? 

25 MR. WRIGHT: I'm just going to object tD the 
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1 form, because I think It's ambiguous as tD what you 

2 mean by "basis," Jon. 

3 BY MR. MOYLE: 

4 Q Do you understand what I meant by "basis"? 

5 A I understand, but J -- the basts could occur 
6 at many levels, you know, within the organization. 
7 Q So does the basis get reset after a deal like 

8 this Is consummated? So now all of a sudden carlyle 

9 owns It; they paid a certain amount for It, for 

10 capital gains purposes, or other they take it at a 

11 certain basis; r1ght7 

12 A They do. But, again, Carlyle, you know, It's 

13 owned by funds. And I don't know what happens from a 
14 fund acx:ountfng level. 
15 And 10 the b .. la that you're talking about, 
16 from the purchBM, gets-- gets pushed clown Into the 
17 ftnandals at·· you know, they didn't get pushed Into 
18 Cedar Bay Generating; they got pushed Into upper level 
19 entitf... And so the basis Is reset there based on 
20 this. 
21 And If Carlyle has further adjusted It, 1 have 
22 no knowledge of that. 

23 Q Right. I understand how It could be split 

24 going upstream to funds that own It, they could 

25 allocate It this way or that way. I'm just trying to 
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1 understand. Let's just say you kept it at this level, 1 
2 and you didn't upstream It or force It up. Would It 2 
3 ~ or would It be close to that? Or you just -- 3 

4 there is nothing in this report that would tell you 4 
5 that? 5 
6 A No. It would be, besed on thla report, at the 6 
7 entltlea tmrt were -- thn the purchase price was 7 
8 allocated to, It would be In that particular Instance 8 

9 • and It would be amortized through to the end of 9 

10 the PPA. 10 
11 MR. WRIGHT: I'm just going to note a 11 
12 continuing objection to this line of questioning as 12 
13 to Its relevance to this proceeding. 13 
14 MR. MOYLE: And I would just note that I think 14 
15 we've had a discussion about what this report Is 15 
16 and done by appraisers, and I think it has 16 
17 Information related to value that Is relevant. But 17 
18 we will probably -- none of us in this room can 18 
19 decide that today, so we will move on. 19 
20 BY MR. MOYLE: 20 
21 Q What do you know about Duff & Phelps? 21 
22 A lu8t generallv? 22 
23 Q Yeah. 23 
24 A I just know them as a valuation firm that we 24 

25 have used in the pa8t. 25 
ACCURATE STENOTYPE REPORTERS, INC. 
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1 Q Did you select them for this, or did someone 1 
2 else select them, or do you remember? 2 
3 A No. I selected them. 3 
4 Q I was trying to understand your answer to a 4 
5 question from Mr. Truitt. You said that you believed 5 
6 that the value of the PPA may have Increased as time 6 
7 has gone forward. Did I get that right? 7 
8 A What 1 was aaylng is that he was asking to 8 
9 reconcile betwee~and 520, and I waa providing 9 

10 factors that could change the value. 10 
11 1 wa•n't really reconciUng between the two, 11 
12 beclluse, again, you have an arm's length deal between 12 
13 two partlea determining value. I was cttfng some 13 
14 factors that have changed positively since their 14 
15 carlyle purchase. 15 
16 Q And those factors that you cited In terms of 16 
17 positively changing, those were all factors that are 17 -
18 important to the current owner; correct? 18 Q And Is that because your payment for energy Is 

19 A Yes. 19 fixed? 

20 Q Do you have a belief as to their level of 20 A No. Our payment for energy Isn't fixed. 

21 importance to the purchaser? 21 Q What Is It pegged to? 

22 A I don't. 22 A lbe St. Johns River Power Park cost of fuel. 

23 23 Q Well, if gas went to 15 bucks, and coal stayed 

24 24 the same, wouldn't that help you economically, or, no, 

25 25 it would be indifferent -- you would be Indifferent to 
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57 59 
1 that? 1 
2 A I don't think you can simplify it like that. 2 
3 If-- If gas went to 15 bucks, It depends on what 3 
4 the -- what the coal purchase price at St. Johns River 4 
5 Power Parte: Is versus our own coal purchase price, what 5 
6 that differential Is, and then how much Cedar Bay Is 6 

7 going to run. Again, the best scenario is don't run 7 
8 at all. 8 
9 Q And the reason that's the best scenario Is, Is 9 

10 you very nicely said lt. I was floundering around 10 
11 with it for a couple of days trying to understand the 11 
12 point. 12 
13 But I think you said It was because of the 13 
14 productlon margin differential; Is that right? 14 

15 A Right. 15 
16 Q And does that, in effect, mean that it costs 16 
17 you -- you know, when you're running you're losing 17 
18 money, because It costs you more to run than the 18 
19 revenue you receive? 19 
20 A If the coal price differential Is what It has 20 
21 been in the recent past, yes. It fluctuates, because 21 
22 the cost at St. Johns River Power goes up and down 22 
23 based on what we buy coal for, and ours goes up and 23 

24 down based on the timing of our reopeners in our coal 24 
25 contract. It's been narrow at times; It's been wide 25 
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1 at times. 1 
2 Q Do you track that pretty regularly, whether 2 
3 you're in the money or out of the money? And when I 3 
4 say "in the money or out of the money, • do you 4 
5 understand what I mean by that? 5 
6 A Generally. I mean I don't track the cost at 6 
7 St. Johns River Power Park versus our costs In that 7 
8 level of detail regularly. But you can look at the 8 
9 financial statements and see where we are relative to 9 

10 that from a broad perspective. 10 
11 11 
12 12 
13 13 
14 14 
15 15 
16 16 
17 17 
18 18 
19 19 
20 20 
21 21 
22 22 

23 23 
24 24 
25 25 
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1 1 
2 2 
3 3 
4 4 
5 5 
6 6 
7 7 
8 8 
9 9 

10 10 
11 11 
12 12 
13 13 
14 Q Sure. I'm just trying to get your impression 14 
15 or ask you to agree with me that to the extent that 15 
16 the RockTenn steam agreement de-risks the deal from 16 
17 your perspective, because It gave you greater 17 
18 certainty that you would continue to be a QF, you 18 
19 contlnue to be a QF, you get your capacity payments, 19 
20 with FPL buying It, the fact that this RockTenn 20 
21 agreement Is there may not be that significant? 21 
22 MR. WRIGHT: I object to the form. 22 
23 A Yeah, In terms of significant, I'm not sure 23 
24 significant to whom? I mean -- 24 
25 BY MR. MOYLE: 25 
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1 Q To FPL 1 
2 A 1 don't know in terms of what their -- what 2 
3 their Intent Is, how they look at that steam 3 
4 agreement. I just don't know -- I can't speak for 4 
5 them. 5 
6 Q Do you have an Idea as to how long that steam 6 
7 agreement continues to run for? 7 
8 A It runs through the PPA length now. 8 
9 9 

10 10 
11 11 
12 12 
13 13 
14 14 
15 15 
16 16 
17 17 
18 18 
19 19 
20 20 
21 21 
22 22 BY MR. MOYLE: 
23 23 Q Do you know -- do you know who negotiated the 
24 24 acquisition of the ownership interest and stock as It 
25 25 relates to the Cedar Bay project on behalf of 

ACCURATE STENOTYPE REPORTERS, INC. 
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1 Cogentrix or Carlyle? 1 
2 A Not apedftcally. 2 
3 Q Generally? 3 
4 A Not peraorw. M far aa I know, It took place 4 
5 lit whet I will call the carlyle levef. 5 
6 Q What does that mean? 6 
7 A Thet people at carlyle apoke with people et 7 
8 FPL and negotlatad a deel. 8 
9 Q Who would the people at Carlyle typically be 9 Q Ok.ay. Have the covenants ever not been 

10 that would be al'l'8ngfng such a deaf? 10 complied with at any point in time, as far as you 

11 A Potentially lim Lllrocque. 11 know? 

12 Q How do you spell his last name? 12 A Of the current loan? 
13 A L-A-R-Q-Q-U-E [•lc), I think. 13 Q Or the preceding loan. 

14 Q What position does he hold? 14 A The current loan I don't know of any - any 
15 A I don't know apedflc:elly within Carlyle. 15 defaults In the covenants. In the preceding loan 
16 Q Who else? 16 there w• a -- I believe a payment default. But I 
17 A l don't know. 17 don't know of other covenant defaults. 
18 Q Why do you say you think Jim Larocque would 18 Q And what prompted that payment default? 

19 have been Involved In this deal? 19 A l think thet- I waa In a different position 
20 A From a carlyle perspective, he is the person 20 lit the time, 110 I wa•n't as Involved In the flnandnt~ 
21 who Ia motlt Involved In Cedar Bay. 21 atpeet. I wa• the controller, In charge of the 
22 Q What Is your Involvement with Cartyle? How do 22 aCXlOUntfntl only. 
23 you Interact with them? 23 But as far u I know, the loan, a• 8truc:tured 
24 A Molltly to provide informMion - you know, 24 at that time, had high fixed payments. And 110 when 
25 Information requests, monthly financial .mtement 25 Cedar Bay had operational luuee In the 2007·2008 time 
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1 reviewa, you know, any requeata for ha.toric:al 1 frame thet auted a CMh flow luue, and high fixed 
2 lnformlltlon thet they have ldnd of thing. 2 paymenb on that debt created obviously a JN~yment 
3 3 iaue on that debt, so there wu a rest:ruc:turlng that 
4 4 had to ocx:ur. 
5 5 Q And was that the restructuring that took 

6 6 place, the 250 million? 

7 7 A No. That wu prior to thet. 
8 Q Who did Mr. Larocque negotiate with on the 8 Q So -- so the debt was restructured prior to 

9 other side for FPL; do you know? 9 the 250 million refinancing? 

10 A 1 don't. 10 A Y•· The debt was restructured In, I believe 
11 11 late 2008, and the payment ac:hedule was daangecl from a 
12 12 fixed amortization Kheclule to a minimum amortization 
13 13 Khedule, where the fixed amortization wu low, and 
14 14 100 percent of the caah was awept. I believe It was 

15 Q I think you already testified you weren't 15 100 percent, to allow for volatility In c:aah ftow. 

16 Involved In the negotiations; right? 16 And by doing 110, all of the debt was JN~id down 
17 A Cornd. 17 to roughly- 110ntethlng leu than-want 
18 Q was Doug Miller? 18 to Ay, by the time thet It was rennanceclln 2013. 
19 A 1 don't know. 19 
20 Q Who is Doug? 20 
21 A He'• the preeldent of Cogent:rlx. 21 
22 22 
23 23 
24 24 
25 25 
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2 
3 
4 
5 
6 

7 
8 
9 

10 
11 
12 
13 
14 

15 
16 Q Do you know the genesis --and I will -- I 

17 will say the deal, but the purt:hase of the stock 

18 interests that we described previously, do you know 
the genesis of that arrangement? 

73 

19 
20 A What I know, I believe FPL called Cliff Evans 

21 and asked about the potential of rewor1dng the 
22 economics of the deal somehow. 

23 
24 

25 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 

13 
14 
15 
16 
17 

18 

19 
20 
21 
22 
23 
24 
25 
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1 
2 
3 
4 Q You were given a document that -- I think It's 

75 

5 marked as Exhibit 17; It's that memorandum from Phil 

6 Gregorich. 

7 A Uh-huh. 

8 Q Do you have It? 

9 
10 
11 

12 
13 Is that the same transaction for 

14 Duff & Phelps valuation report was prepared? 

15 MR. WRIGHT: Just to be clear, you mean the --
16 what's Exhibit 18? 

17 MR. MOYLE: Right. 

18 A (b:amining document .. ) This Ia addreulng the 
19 purchase price allocation of 

20 that carlyle bought - subsequently bought from 

21 Goldman post the trans -- after the trans -- the cedar 
22 Bay originally, In the original transaction between 
23 Goldman and carlyle, carlyle bought 

24 then subsequently acquired the rest of It, 

25 This memo addresses the subsequent 

1 
2 
3 
4 
5 
6 
7 

8 
9 

10 
11 
12 
13 

14 
15 
16 

17 
18 
19 
20 
21 
22 
23 
24 
25 
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acquisition. 
BY MR. MOYLE: 

Q And did they pay···lfor-
interest tn the asset? 

A They paid that for Goldman's Interest In an 
entity. 

Q And that entity had --
A For a minority inbllrest In an entity. 
Q Right. 

A For the rightS associated with that minority 
Interest. 

Q So now carlyle has 100 percent of all of the 

Goldman assets; right? 
A Yes. 

Q Okay. And they picked up-- they picked up. 

-as referenced here for- right? 
A of what I guess Is the question, 

because what they picked up waa Goldman's lntereat:s. 
So you would have to look at what Goldman's 

membership Interest afforded them In that LLC -
Q Well, you tell me, because you were there. 

A I don't know. 1 would have to go bade to the 
LLC agreement and see exactly what rights Goldman had 
or did not have with respect to the lnteretlts. 1 do 

not be.lleve it is as simple as straight math of-

ACCURATE STENOTYPE REPORTERS, INC. 
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1 -of Cedar Bay Is what they purchased, because 1 
2 they purchased a membership Interest of these - 2 

3 membenlhlp interea In this entity. 3 
4 So you would have to go back to spedflcally 4 
5 wha was and what It - what It meent to 6 
6 pun::haae that. 6 
7 Q Do you have any idea? 7 
8 A I don't, without rereading the agreement. 8 
9 Q So there may be other Interests out there that 9 

10 we're not aware of that have Interest In the Cedar Bay 10 

11 generating facility? 11 
12 A No. There 12 
13 time, and so they bought 13 
14 determine what they bought, I think you have to look 14 

15 at the rights and obligations ol 15 
16 Q What-- what does this memo represent,- 16 
17 • IS that right? 17 

18 A Is that right? I think It Is. 18 
19 Q It's in the re, it says 19 

20 A (Examining doa~ment.) 20 
21 Q And then would have 21 
22 A Along with other assets. They bought an 22 
23 entity, whldl 23 
~ ~ 

~ ~ 
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1 Q Okay. So If you take -- If you take the 

2 interests and combine them with the-
3 interests, those are all of the Interests that 

4 comprise the ownership of Cedar Bay; correct? 
5 A Yes. But~ owns other internts as 

6 well. 
7 Q Okay. So if you asked me, what would you 

8 rather have; would you rather have one share of-

9 .or one share of if I asked you that 
10 question, I assume you would say-because I 

11 get one share of Cedar Bay plus some other assets, 
12 whereas. I only get one share of Cedar Bay; is 

13 that correct? 
14 A Depends on the other assets. 
15 Q If they were liabilities you might not say 

16 yes? 

17 A RJght. 
18 Q Assuming they had value, the answer to my 

19 question would be, I'd rather have the-

20 
21 

A It would depend on how much value. 
Q So tell me why I can't do this. If-

22 only represents the Interest in Cedar Bay, and It's. 

23 - ·I assume this was an arm'$ length 

24 
25 

transaction; wasn't It? 

A I believe so. 
ACCURATE STENOTYPE REPORTERS, INC. 
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Q I mean you would know; right? 

A I have no reason to believe It wasn't. 

80 
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5 
6 
7 
8 
9 

10 
11 
12 

13 

14 

15 

16 
17 Q The property tax assessment. do you have 

18 InformatiOn about that that Is ongoing? 

19 A Yes. 
20 Q Tell me what you know about that, please. 

21 A The Cedar Bay facility, from a property tax 

93 

22 perspective, the Duval County taxes, the tangible 

23 value of the flldllty. And as we have been talking 

24 about, you can - from a value perspective, you split 

25 the flldllty Into ltll tangible components end 
ACCURATE STENOTYPE REPORTERS, INC. 

94 
1 Intangible components. 

2 And u we have old, I think In FPL'a fili09, 
3 all Ute value fa In the Intangible component, which Is 

4 the PPA, which Is not taxable from a property tax 
5 perspec:llve. 

6 And .o the •• for whatever rea.on, the 

7 tangible peraonel property on the tax rolls I think Ia 
8 on there for $120 million. And so our appeal Involved 

9 redudng the tangible value bec:euae of Ute arGument 

10 that all of the value of the fllcility, from a taxing 
11 SU~ndpolnt, Ia In the PPA, which should not be taxable 

12 by Duval County. 

13 Q Did you argue that -- that the proper value 

14 for taxation purposes is zero? 

15 A No, we did not. 
16 Q What did you argue? 

17 A We went for- It's more of • strategic call 

18 In tenN of the - rather than going to uro, In terma 
18 of negotfatf09 with Duval County, we sought a 
20 reduction, rather than an elimlnlltion of property 

21 tax•, knowing the Importance of tax revenue to the 
22 county. So I can't recall a speclftc reduction we 
23 
24 

asked for, but perhaps SO percent. 

Q So It's currently on the books 21t 120; Is that 
25 right? 

ACCURATE STENOTYPE REPORTERS, INC. 

1 A On the property tax rolls. As flit - as far 
2 as my memory serves, yea, the tangible pereonal 

3 property that's tuable. 

4 Q Right. And did you have -· you had 

5 convei$Cltlons with them about how they got to the 120 
6 number, I assume? 

95 

7 A No, I did not. Gary Heichel had rneetinp with 

8 them. But It's a - It's - that number, as far as 1 

9 know, has been on the tax rolls for a lont time. And 

10 so rm not sure dtere Is direct Information about how 
11 It got to 120. 
12 Q And where does that stand as we sit here 

13 today? 

14 A It Is In litigation, as far aa I know, because 

15 we filed an appeal. There was a hearing. They denied 

16 the appeal. And then through attorneys, we hue •• we 
17 made a claim. And It's not resolved at this point. 
18 

19 
20 
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22 
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1 1 A Sure. 

2 2 Q Yeah. I've handed you a document that we will 

3 3 mark as Exhibit 21. .. Q What Information, if any, do you have about .. (Exhibit No. 21 was Identified for the 

5 the two budgets for 2015, the skinny budget and the 5 record.) 

6 other budget? 6 BY MR. MOYLE: 

7 A I know about them. 7 Q It's entitled "Cedar Bay Generating Company, 

8 Q And what Is your understanding of the request 8 Limited Partnership, Financial Statements December 31, 

9 from Carlyle? 9 2014, and 2013. • 

10 A I'm not sure what request you're talking 10 Are you familiar with this document? 

11 about. 11 A Yes. 

12 Q There was a request that says, the only Issue 12 Q The first question, what -- why do you have a 

13 with the high level model Is the request from Carlyle, 13 financial statement when It says 2014 and '13? Are 

14 as I understand it, Is to have a working budget that 14 they two years' worth of financial statements, or is 

15 could be used In the event of closing. 15 that something in the industry that -

16 MR. WRIGHT: Jon, are you referring to a 16 A No, that's a standard GAAP convention of 

17 document that we can show the witness? 17 comparative ftnandal statements; GAAP meaning 

18 MR. MOYLE: I am. It's a document that's 18 Generally Accepted Accounting standards. 

19 dated November 12, 2014. I think It's already ln. 19 Q Okay. Page 3, I sometimes, with finandal 

20 MR. WRIGHT: I was hoping that and hoping that 20 statements, like to try to go to the bottom line. And 

21 we could Identify lt. 21 if I were to do that with this financial statement, 

22 MR. MOYLE: I think it's Exhibit 14. Exhibit 22 would -- would that -- would the bottom line be found 

23 14. 23 on page 3, where It says, net income and comprehensive 

24 MR. WRIGHT: Thanks. Looks like that might be 2"' income? 

25 it. 25 A That's where that caption Is, yes. 
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1 MR. MOYLE: It's Exhibit 14. Thank you. 1 Q Okay. So •• so for 2014, after everything has 

2 THE WITNESS: What's the question? 2 been addressed, the plant made- Is that 

3 BY MR. MOYLE: 3 right? 

4 Q So the question Is, why were two budgets being 4 A That's the net Income and comprehensive 

5 prepared for 2015? 5 Income. It doesn't -- the part there that can be a 

6 A The first part - the first budget for six 6 bit misleading is what I addreseed in my original 

7 months was for operating as usual. The second would 7 presentation, which Is the Interest expense there, 

8 have been, had the sale closed in the second half of 8 over 55 percent of It Is owed to an amllate. 

9 the year, what a budget might have looked like If - 9 Q In the form of debt? 

10 under FPL's ownership. 10 A Yes. 

11 Q And why would there be a change? 11 Q Is the affiliate going to be made whole If the 

12 A If they chose to dispatch the plant less than 12 commission approves this transaction? 

13 it was being dispatched. 13 A No. The debt will be canceled. 

14 Q Did that assume that they would be 14 Q Why? 

15 communicating that to you or -- I mean, did you all 15 A Because lt't - It really ju.t represents our 

16 know that? It seems -- why -- why did you make that 16 historical equity in the project. It was an 

17 assumption? 17 alternative to equity. 

18 A I didn't have any direct knowtedge of 18 Q Will -- will there be an equity payout, people 

19 communicating about that. But I think that's what, in 19 that have equity, will they get money if this deal 

20 terms of the people who were talking to FP~ I tlltnk 20 doses? 

21 that's why the budget was constructed is, what would 21 A I'm not sure equity -

22 it look like if it was dispatched -- how much cost 22 Q I'm trying to understand, you know, if the 520 

23 would you have If It was dispatched less. 23 million or 30 million is approved, and there is a 

M Q And after -- those costs would be borne by 2"' closing, It seems to me logically that If I was on the 

25 FP&L, correct, after the closing? 25 Cogenbix side of the table, and I had some debt 
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1 Instruments where money was owed, I would kind of say, 1 about the 

2 hey, I would like to get paid. But you're telling me, 2 On page 3 there Is a very simple statement 

3 no, that's not how It's going to happen. 3 that says, •Cedar Bay is a 250 megawatt coal fired 

4 And so, are those people just going to be 4 generation facility located In Jacksonville, Florida, 

5 told, you don't have any money coming, or you have 5 paren, the projeCt, owned by 

6 money, but we're going to pay It as a l'l!t\Jm on 6 -and owned by 

7 equity? What's going to happen? 7 Is that accurate? 

8 A No. This debt Is owed within the group of 8 A That's what's Included In this, yes. 

9 companies that FPL is buying. It's the owners of the 9 Q And you have a provision that talks about the 

10 generating company have loaned the generating company 10 proceeds of the tenn loan, what they'l'l! going to be 

11 money over time, whldt really represents their equity 11 used to do? 

12 In the project. And 10 thllt's not Cogentrtx or 12 A Yes. 

13 anybody el.e. 13 Q Senior secured indebtedness at Cedar Bay, what 

14 That's within a group of companies that FPL Is 14 was that? Was that the paper that was on It that you 

15 buying. And so that will go away wtth the 15 had to get kind of --

16 transaction, because they will own both sides of the 16 A The existing debt. yes. 

17 debt and the Investment In the debt. 17 Q Okay. And then cash collateralized security 

18 Q So those entities will have a capital gain 18 obligations, what's that? 

19 likely; Is that right? 19 A cash collateralize, any debt .ervlc:e reserve, 

20 A Whlc:h entity? 20 anything like that that we neec1ec1 .ecurlty for. 

21 Q The entitles that hold the debt, the 21 Q Did you need to do that? 

22 intercompany entities that hold the debt. 22 A Yeah. That's standard. You can either cash 

23 A 1 don't think so. I'm not a tax expert. but 23 collateralize or u.e a letter of aedlt. 

24 that Is going wlttl the transaction. I would have tD 24 Q And how had you done it prior to that? Was 

25 look back In the PSA and Me exactly what Is happening 25 there cash -- had it been cash collateralized? 
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1 at dosing. But It's both sides of the debt are being 1 A Yes. 

2 purc:haaed. So It effectively goes away. 2 Q So couldn't you just keep that cash thel'l!, and 

3 Q And these flnancll!ll statements correctly state 3 you wouldn't need to take the new money and take out 

" the flnandal condition of the company; correct? 4 the old money? 

5 A Yes. 5 A No. The previous lenders were dtrrerent. So 

6 MR. WRIGHT: Were you done with 21 for now, 6 all that had to be deared out and a new collateral 

7 Jon? 7 agent set up, new accounts, et cetera. 

8 MR. MOYLE: I am. 8 Q Pay pl'l!vlously deferred operator and manager 

9 BY MR. MOYLE: 9 fees; what's that? 

10 Q I'm handing you a document that we will mark 10 A The project had - the operator and manager 

11 as Exhibit 22 and ask if you can identify this 11 fees and the MSA and o.M agreements that we previously 

12 document, please. 12 discussed were subordinated to the debt service In the 

13 (Exhibit No. 22 was Identified for the 13 previous loan. And as I said, the c:ah on the 

14 l'l!cord.) 14 previous loan was all swept to the lenders. so there 

15 A This Is a presentation that we gave to 15 wasn't cash available to pay the fees on those 

16 potentfallenders regarding ftnandng for the 2013 16 contracts. 

17 reftnanc:lng. 17 SO when we refinance, ttlat caah freed up, and 

18 BY MR. MOYLE: 18 we were able to pay the accrued fees. 

19 Q You wel'l! involved in the pl'l!paratlon of this 19 Q Were there -- wel'l! there other obligations 

20 document? 20 that you deferred besides -- besides the operator and 

21 A Yes. 21 manager fees? 

22 Q So you're familii!lr with it? 22 A When you say "deferTed," I'm not sure what you 

23 A Generally, yes. 23 mean. 

24 Q All right. I want to walk through some 24 Q You didn't have enough -- just to respond to 

25 questions with you. We were talking back and forth 25 your answer, you didn't have enough cash to make the 
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1 payment presently; you said, we will defer it and get 

2 you later. 

3 A 'They weren't deferred in that they were 

4 aQCf'Ued and owed. They weren't paid, because of where 

5 they a.me, and the ca1h waterfall for the project, 

6 which 11 the Mt of ac:c:ouna that the project has to 

7 pay out of, all of the cash, before It reached the 

8 point that It could be paid to the holdera of the MSA 

9 and OU4 conb'acts, went to the banks first. 

10 They were .UII - they were not deferred; 
11 they were .UII accrued and owed. 

12 Q What's the present waterfall of cash? 

13 A Jt - the waterfall Is just - It's just a 
14 term for a system of accounts that the collateral 

15 agent holds. 

16 Q And here, the last one, repay a portion of the 

17 subordinated debt, acx:rued Interest held by certain 

18 sponsor affiliates with cedar Bay. Who Is that? 
19 A That's the same debt that we talked about. 

20 That'• euentially qua11 equity which I• to make the 
21 accrued Interest payment to the upstream entity that 

22 Is es.entlally equity. 

23 Q So I have seen the term "sponsors" used In 

24 other documents to refer to either-or 
25 Is that consistent with your recollection of the use 

ACCURATE STENOTYPE REPORTERS, INC. 

1 of the term "sponsor" In these documents? 
2 
3 

A I think we named the •ponsorsln here. 
5o e IIPOniiOr I• really just 110mething-

106 

4 somebody who the lender8 can look to es, you know, the 
5 primary contact with respect to the offer, who Is 
6 going to sign their engagement letter, et cetera. 
7 Q So who are the sponsors in this offer? 
8 A on this particular overview, I'm listed, and 

9 ·~ Is listed. 
10 Q Okay. And on page 8, I appreciate the 
11 Individuals, but that lists the overview of the 

12 sponsors being and ······· 
13 right? 
14 A Ya. 
15 Q Okay. SO back to that bullet point, repay a 

1 
2 
3 
4 
5 

A It didn't wipe out the accrued Interest. It 
paid an amount of the accrued Interest. 

Q A portion of It? 

A Ye.. 
Q How much did It pay? 

107 

6 
7 

A To the belt or my knowledge, I think In the 
2014 financial statements we have got It dtsdo.ed a• 

8 
9 

10 
Q It lett, what did you say, ·o-how much 

is remaining of that obligation? 
11 A I'm not sure how much It Is now. The 
12 prlndpall• I'm not sure what the 
13 
14 
15 

accrued Interest Is. I would have to look on what •• 
you know, the financial statements for whatever period 
we're looking at. 

16 
17 
18 
19 
20 
21 

Q Would It be In the documents I've shown you? 
A Ya. 
Q The flnandng structure, on page 4. 
A Ya. 
Q If I were to ask you to, say, make changes to 

this to show the current organizational structure, 
22 what would you do besides -- I guess you would scratch 
23 right? Put an X through that, and 
24 
25 

then 
subsidiary, along with 

ACCURA 

1 - that are Investment funds sponsored by The 
2 C8riyle Group; Is that right? 
3 A I think 10. But thla is - a• identified In 

108 

4 01, thl• 11 a simplified organlutlonal structure. So 
5 I would want to look et our real active orgenlz.atlonal 
6 structure to NY that. It's a lot or entltl• In It, 
7 so 1 wouldn't want to speculate. But 11 
8 no longer In the picture. 
9 Q Correct. Okay. It's e fair representation of 

10 the structure In a general sense? 
11 A Generally. 

12 Q Somebody loaned you 250 on it; right? 
13 A Right. It NYI we have ref'd tD this 
14 document, yes. 

15 
16 portion of the subordinated debt accrued Interest held 16 
17 by certain sponsor affiliates of cedar Bay. 17 
18 Old debt held by or-get paid 18 
19 off with the proceeds from the 250? 19 
20 A No. What wu paid off wu accrued Interest on 20 
21 the Intercompany debt between the cedar Bay atnllated 21 
22 entitles within the - 1 don't have an org chart In 22 
23 front of me -· but within the group. 23 
24 Q Okay. So It wiped out the accrued interest, 24 
25 didn't touch the principal? 25 
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1 - 1 
2 2 
3 3 
4 4 
5 5 
6 6 
7 7 
8 8 Q Okay. I'm assuming that this PPA, that --

9 9 that the value or ttle PPA Is -- dedines as time goes 

10 10 on; Is that right, because there Is less capacity 

11 11 payments, and every year that rolls by so the value 

12 12 would decline? 

13 13 A Yuh. c: .. h ~roll off. 

14 14 Q Page 14. The MPV or contracted cash flows, 

15 15 what Is that? 

16 16 A l'Mt's ju.t showing tfle different dlacount 

17 17 n1tee, wh•t the Vlllue of the cash ftOWII from FPL would 
18 18 be If you c:hoae these different discount nltes. 

11 19 Q And so If we were doing this calculation 

20 20 today-- this was done on March 20th, 2013; that was 

21 21 two years before. If you did this same calculation 

22 22 today, the numbers would be lower; right? 

23 23 A Not nec::eaurily. It dependa on tfle discount 
24 24 n1te you uae, which Is • fundlon of open~ting rtsk. 
25 25 This Is showing the lenders whet their collatwal 
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113 
1 value I• at the tfme that they're making the loan and 

2 •howtng some scenarios where It ranges from. 

115 
1 from a third party regarding dispatch, Inputs from a 
2 third party regarding coal costs, St. Johns River 

3-to-
4 Q Is this valuing the PPA, the cash flows of the 

5 PPA? 

6 A Yes. 

3 Power Park, et cetera. 

4 Q Okay. Page 19. That capacity factor I 've 

5 highlighted In there, It falls off precipitously from 
6 '11 to '12. Why is that? 

7 Q And if you -- when you say that you use 7 A The plant ran leu; it was dlapatched lesa by 
8 different discount rates, that means the 8 FP.L. 

9 9 Q And that's a good thing economically? 

10 Ya. 10 A Yea. 

11 So the Issue Is the - 11 Q Page 21, your modeling assumptions. We were 
12 and you ran the numbers today, 

13 the PB of FCF would be lower; wouldn't they? 

14 MR. WRIGHT: I'm going to object that that Is 

15 a potentially ambiguous. 

16 A That's not en eca~rate statement, becauae 
17 It's --theM numbers are a function of the model that 

18 was u•ed In this finendng, which Includes a certain 
19 dlapatch ntte. It Includes certain assumptions of 

12 just talking about the modeler. Are those the 
13 assumptions that went Into it? 

14 A Some of them. 

15 
16 
17 
18 
19 

20 St. Johns River Power Park. It Includes certain 20 
21 assumptions about our cost of coal. 21 
22 So to the extent that any of those factors 22 
23 have changed, then applying these same discount rates 23 
24 wtll not yield the Nme numbel'll. This wu based on a 24 
25 model that we• presented to lenders at the time. If 25 
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1 you epplled theM dh1count rata, this is what the 1 
2 value of the PPA, their collateral would be. 2 
3 BY MR. MOYLE: 3 
4 Q Okay. That's helpful. So the model may have 4 
5 inputs that have changed In effect. It's not as 5 
6 simple as just running math 6 
7 - 7 
8 A That's correct. 8 
9 Q -- on a cash stream? 9 

10 A That's correct. 10 
11 Q Because there are a bundl of other independent 11 
12 variables? 12 
13 A Yes. 13 
14 Q What's the model that you used to run this? 14 
15 A It's ju.t an Excel-based set of spreadsheets 15 
16 that has all the dltrerent v.r1ables rolled Into 16 
17 esMntlally • long-term c:uh ftow. 17 
18 Q Is It -- do you have a name for it? 18 
19 A Just a base ease model. It may be In here 19 
20 110mewhere. It mey be - the ftnandal projections may 20 
21 be In here. I think it was provided in the ma12rials. 21 
22 Q All right. So would It be fair to say at this 22 
23 point In time this Is what the cash flows represented, 23 
24 depending on the discount rate used? 24 
25 A Yeah. This, again, It was based on Inputs 25 
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117 119 
1 1 THE WITNESS: Yes. 

2 2 BY MS. BARRERA: 

3 3 Q Yes. And would you tum tn page 2 and scroll 

4 4 down to where It says property and equipment, less or 

5 5 accumulated depreciation and the amount on -- under 

6 6 that for 2014 Is -

7 7 A Yes. 
8 8 Q Okay. What does this amount represent? 

9 9 A That's the historical cost of the fadllty 

10 10 leA a«:a~mulated depreciation and any c:~~pltal 

11 11 expenditure~~ since then. 

12 12 Q Okay. Now Is this the net book value of the 

13 13 plant as of December 31st, 2014? 

14 14 A Of the property plant. I 'm not sure what you 
15 15 mean by "plant" specifically. But it's the net book 

16 16 value of the property plant and equipment. yes. 

17 17 
18 18 
19 19 
20 20 
21 21 
22 22 
23 23 Q Let me ask you to get your copy of Exhibit 3 

24 24 and then also your copy of the Duff & Phelps valuation 

25 25 report, E.xhlblt 18. 

ACCURATE STENOTYPE REPORTERS, INC. 

118 120 
1 1 A Oklly. 
2 2 Q And on the Duff & Phelps exhibit, most, if not 

3 3 all, of my questions are going to be in the - - on the 

4 4 page that ends In 948, the Exhibit 0.2 you were asked 

5 5 about earlier. 

6 6 A Yes. 
7 7 Q First of all, you have -- this shows, I think, 

8 8 a discount rate being used of-Is that 

9 9 right, down near the bottom of the column before the 
10 10 2012 entries? 

11 11 A Yea. 
12 12 Q Okay. And would you agree that If a lower 

13 13 discount rate were used, that it would result in a 
14 14 higher calculated fair value? 

15 15 A Yea. 

16 16 Q Okay. Let me ask you to tum to, In your 

17 CROSS EXAMINATION 17 Exhibit 3, to page 15. Do you have that? 

18 BY MS. BARRERA: 18 A Yes. Sorry. 

19 Q Mr. Rudolph, would you take a look at Exhibit 19 Q And the table there is showing the EBITDA - - I 

20 21, the Cedar Bay, Umlted, financial statements? 20 have trouble saying that-- tor various years 

21 MR. WRIGHT: You should have that. 21 historically, Including 2012 through 2014; Is that 

22 THE WITNESS: l think you took them back from 22 right? 

23 me. 23 A Yes. 
24 MR. WRIGHT: Here It Is. You took It back 24 Q Okay. Now, I would like to look at what Is 

25 from me. 25 shown as the EBITDA on -- excuse me - - that were 
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121 123 
1 projected here for 2012, 2013, and 2014 on the 1 MR. BUTlER: I'm sorry. Page 6 of Exhibit 3. 
2 Exhibit 0 .2 of the Duff & Phelps valuation. 2 I'm still looking to Exhibit D.2 in the Duff & 
3 A Yes. 3 Phelps. 
4 Q Okay. And your actual for 2012 was 82.7 4 MR. WRIGHT: Could you show me what you're 
5 million; correct? 5 looking at? 
6 A Yes. 6 MR. BunER: The section entitled "reliable 
7 Q Okay. And that compares to what on the 7 operating performance." 
8 Exhibit D.2? 8 (Discussion off the record .) 
9 A I think it'~ 9 BY MR. BUTlER: 

10 Q So something like on the -- 10 Q So, again, focussing on the 2012 through 2014 
11 excuse me -- excuse me -- projections in the Duff & 11 actuals versus Duff & Phelps 2012 through 2014 
12 Phelps report compared to your actuals -- 12 projections, this shows an actual capadty factor of 
13 A Yes. 13 31 percent for 2012; Is that right--
14 Q -- is that correct? 14 A Correct. 
15 A Uh-huh. 15 Q -- on Exhibit 3? 
18 Q Okay. And then for 2013 you show actuals of 18 A Yes. 
17 50.6 million; correct? 17 Q And then the figure, it looks like, as 
18 A Correct. 18 iiliiiir for 2012 projected with something like 
19 Q And that compares to a projection for 2013 In 19 
20 the Duff & Phelps report of, what do you see -- what 20 A Yes. 
21 do I see there? ~ 21 Q Okay. And then for 2013, there is a -- an 
22 A I think It' 22 actual capacity factor of 36.1 percent. And that 
23 Q - So something like 23 compares to projections. Is that 
24 In the -- excuse me -- projections than 24 A Yes. Yes. 
25 correct? 25 Q Okay. And finally, 2014 actual of 40.2 
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1 A Yes. 1 percent, and that compares to -- I have a hard time 
2 Q And then finally, for 2014 you have 53.8 2 rea:inJiill guess It's --
3 million actual, and It looks like abou~ 3 
4 Is that right? 4 Q -- or something like that? 
5 A Yes. 5 A Yes. 
6 Q Something like roughly. or 6 Q All right. Excuse me. So in each of those 
7 A Yes. 7 years where one can compare actuals to what was 
8 Q -- less? 8 projected by Duff & Phelps, we were seeing a -- excuse 
9 Okay. Would lower EBITDA figures in the 9 me -- a lower actual capacity factor than what had 

10 projection, if that carried through as a trend 10 been projected; Is that right? 
11 throughout the analysis, would that tend to result in 11 A Yes. 
12 a lower fair value than higher figures for that EBITDA 12 Q Okay. The lower -- the lower projected - - I'm 
13 In -- same projection? 13 sorry, the lower --
14 MR. MOYL£: I'm going to object to the form. 14 MR. WRIGHT: Excuse me. We're getting some 
15 BY MR. BUTLER: 15 fairly loud vibrations that the microphone is 
16 Q If the EBITDA In Exhibit D.2 for each of these 16 picking up that's causing some difficulty hearing 
17 years were higher than It shows here, would that 17 down at this end. 
18 result In a higher fair value calculated for the PPA? 18 MR. BUTLER: Sorry about that. 
19 A Yes. 19 MR. WRIGHT: That's okay. 
20 Q Okay. can I ask you to turn to page 6, page 6 20 BY MR. BUTLER: 
21 in Exhibit 3. 21 Q As you had discussed earlier on -- because of 
22 A Yes. 22 the phenomenon of the relationship between energy 
23 Q Okay. And this shows -- excuse me - - one of 23 payments and cost of generation for Cedar Bay 
24 the things it shows In the table on page 6 are the -- 24 facility, lower capacity factors are actually good In 
25 MR. WRIGHT: Excuse me. Where are you? 25 terms of earnings for the facility; is that oorrect? 
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125 127 
1 A v •. 1 
2 MR. MOYLE: Object to the form. 2 
3 THE WITNESS: Sony. 3 
4 BY MR. BUTLER: 4 
5 Q Would you please comment on whether or not 5 
6 lower capadty factors are likely to result in higher 6 
7 or lower Income for the Cedar Bay fadllty In a 7 
8 partlcular year? 8 
9 A Lower capacity factors are likely to result In 9 

10 higher Income for the facility in a particular year. 10 
11 Q If you look out at the capacity factors that 11 
12 were reflected In the Duff 8t Phelps valuation for the 12 
13 years after 2014, the flgures, It looks like they are 13 
14 ~m a low of mid-up into the 14 
15 15 
16 Js that consistent with your current 16 
17 expectation of capacity factors for the Cedar Bay 17 
18 facility In the years from 2015 through 2024? 18 
19 A No. 19 
20 Q Do you expect -- your current expectation is 20 
21 that the capacity factors would be lower or higher 21 
22 than those values projected by Duff 8t Phelps? 22 
23 MR. MOYLE: Object to the form. 23 
24 BY MR. BUTLER: 24 
25 Q You can answer the question. 25 
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Page 122 
Part of l ine 3 § 366 . 093(3) (e), 

Parts of line 6 § 366 . 093(3) (e), 
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Fla. 

Fla . 

Fla. 

Fla. 

Fla. 

Fla . 

Fla. 

Fla. 

Fla . 

Fla . 

Fla . 

Fla . 

Fla . 

Fla . 

Fla. 

Fla. 

Fla. 

Fla. 

Fla. 

Fla. 

Fla. 

Stat . 

Stat . 

Stat. 

Stat. 

Stat. 

Stat. 

Stat. 

Stat . 

Stat . 

Stat. 

Stat . 

Stat . 

Stat. 

Stat. 

Stat . 

Stat. 

Stat. 

Stat. 

Stat. 

Stat . 

Stat. 



Document Pages Justification 

FIPUG's Prefiled Testimony (Deposition Transcript) of 
Stephen Mark Rudolph 

Page 123 
Part of line 19 § 366.093(3) (e), 

Part of line 23 § 366 . 093(3) (e), 

Page 124 
Line 3 § 366.093(3)(e), 

Page 125 
Part of line 14 § 366.093 (3) (e), 

Line 15 § 366.093 ( 3) (e), 

Page 126 
Lines 1 - 3 § 366.093(3) (e), 

Part of line 4 through line 7 § 366.093(3) (e), 
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Fla. 

Fla. 

Fla. 

Fla. 

Fla. 

Fla. 

Stat. 

Stat. 

Stat. 

Stat. 

Stat. 

Stat. 

Stat. 



EXHIBIT D 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re : Petition for Approval of 
Arrangement to Mitigate Impact of 
Unfavorable Cedar Bay Power Purchase 
Obligation, by Florida Power & 
Light Company . 

DOCKET NO. 150075-EI 

FILED: July 10 , 2015 

AFFIDAVIT OF JACOB A. POLLACK IN SUPPORT OF 

CEDAR BAY GENERATING COMPANY'S REVISED 
EIGHTH REQUEST FOR CONFIDENTIAL CLASSIFICATION 

STATE OF NORTH CAROLINA 

COUNTY OF MECKLENBURG 

BEFORE ME, the undersigned authority duly authorized to 

administer oaths, personally appeared Jacob A. Pollack, who being 

first duly sworn, on oath deposes and says that: 

1 . My name is Jacob A. Pollack. I am over the age of 18 

years old and I have been authorized by Cedar Bay Generating 

Company, Limi t ed Partnership ("Cedar Bay") to give this affidavit 

in the above-styled proceeding on Cedar Bay's behalf and in 

support of Cedar Bay' s REVISED Eighth Request for Confidential 

Classification. I have personal knowledge of the matters stated 

in this affidavit. 

2. I am Vice President and Secretary for Cedar Bay . I am 

also Senior Vice President and General Counsel for Cogentrix 

Energy Power Management, LLC ("CEPM"), which {1) is an affiliate 

of Cedar Bay, and (2) employs S . Mark Rudolph and Clifford D. 
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Evans, who have been deposed in connection with this proceeding . 

My business address is 9405 Arrowpoint Boulevard, Charlotte, 

North Carolina 28273 . I am responsible for all legal, corporate 

governance, and corporate records matters for Cedar Bay and CEPM. 

3. Cedar Bay is seeking confidential classification for 

portions of the prefiled testimony and exhibits of Florida 

Industrial Power Users Group ' s witness Michael G. Lane as well as 

portions of the deposition transcripts of Clifford D. Evans and 

Stephen Mark Rudolph, as more specifically identified in Exhibits 

A and C of Cedar Bay's REVISED Eighth Request for Confidential 

Classification. 

4. Cedar Bay is requesting confidential classification of 

this information because it is competitively sensitive 

confidential business information, in that it contains 

information concerning internal business plans, projected capital 

expenditures , confidential contractual negotiations, contractual 

arrangements, internal budget projections, financial forecasts, 

plant operations, and other competitively sensitive commercial 

information. The disclosure of this information to third parties 

would adversely impact Cedar Bay's and/or its affiliates' 

competitive business interests and otherwise harm Cedar Bay 

and/or its affiliates. 
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5. The information identified in Exhibit A and Exhibit C 

is intended to be and is treated as confidential by Cedar Bay and 

has not been disclosed to the public. 

6. This concludes my affidavit. 

o~~ad-
Vice President and Secretary 
Cedar Bay Generating Company, LP 
9405 Arrowpoint Boulevard 
Charlotte, North Carolina 28273 

SWORN TO AND SUBSCRIBED before me this ~day of~, 
2015, b~eJtf9uttc)<_ who is personally known to- me ofl who 

has produced (type of 

identification) as identification and who did take an oath. 

My Commission Expires : llrCit t'ldl ,_.. ......... 
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