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1 PROCEEDI NGS
2 (Transcript follows in sequence from Vol une 23)
3 CHAI RMVAN BROWN:  Al'l right. W are back on
4 the record, and first | just want to say sonething
5 before we'll go to Staff.
6 M. Rehwinkel, I"'mjust alittle -- 1'mgoing
7 to use Comm ssioner Edgar's word -- "perplexed" at
8 the timng of this particular notion. | know you
9 were trying to attenpt to do this at the end of the
10 direct case, but it has caught a ot of Staff, the
11 conm ssioners, the parties off notice. It would
12 have been preferrable to at | east have filed
13 sonething in witing at the beginning of the day at
14 | east -- at the bare mnimum |I'mjust alittle
15 per pl exed about the timng about this and the | ack
16 of an opportunity to adequately respond, at | east
17 fromny perspective, not fromStaff's.
18 MR, REHW NKEL: Well, Madam Chairman, |'m
19 happy to respond to that, and | think there was
20 purpose -- and |'ve spent the part of the day that
21 | have not needed to be here -- | was --
22 M. Dewhurst was nmy witness; so | needed to stay
23 t hrough that.
24 |'ve been -- M. Kelly authorized nme sone tine
25 around lunch to take the steps to do this. So |I've
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been drafting nmy remarks and the notion. Cose to

having that ready to file. But there -- this is a

process that we've been watching very closely since
t he begi nni ng of the hearing because, in our view,

t he conpany changed their case, and they put us in

jeopardy -- there's a | ot of noney wapped up in

t hat depreciation surplus.

So the Public Counsel and | have tal ked many
hours this week about the jeopardy that we face and
the cost benefit of pursuing this issue with this
expert witness. And we decided that there was nore
to lose than there was to gain in going forward
after the conpany changed their case at the opening
of the case. And we perceive it that way; that
they -- their testinony -- M. Allis says there's
no -- it's a mnor difference. There's no noney
there, and it should be resol ved through the
remaining life method, and there's no corrective
techni ques that need to be undertaken.

So as the week has gone by, |'ve been asking
t hese wi tnesses, are you changi ng your testinony?
And they're saying no. M. Barrett opened the door
on that. He'll probably say that | opened the door
by aski ng about sone historical surplus dollars.

But we were surprised by this, and we have taken
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1 what M. Kelly, the Public Counsel, believes is in
2 the best interest of the clients that he
3 represents.
4 | woul d have preferred to have raised this
5 earlier. M. Butler has been very good at worKking
6 with the Public Counsel on the witnesses and the
7 Wi tness tines and whatnot, and |'ve been trying to
8 bring this to a head. And rather than do it when
9 M. Pous took the stand, we wanted to do this
10 before the weekend began. And our tine to do this
11 was at the conclusion of their case.
12 W even asked M. Mranda, who kind of
13 parachuted into their direct, for understandable
14 reasons, to nake sure he wasn't dealing with this
15 Issue. We didn't believe the rate structure,
16 Ms. Cohen, and Ms. Deaton woul d have anything to do
17 with this issue.
18 So we were ready to go. W would have done it
19 earlier. And | -- | regret that this has caused
20 this I evel of upset, but in our view, this was as
21 soon as we could do this.
22 CHAI RMAN BROWN: Ckay. That's fair enough.
23 Thank you for that clarification.
24 MR, REHW NKEL: And, Madam Chairnman, we are
25 prepared -- |'ve got sone notes about sone of the
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1 | ogi stical inpacts that we can discuss at the right
2 tinme.
3 CHAl RVAN BROMN:  Ckay. Just a nonent.
4 FPL.
5 MR, BUTLER: Just very briefly. | would note
6 t hat we had changed our position on |Issue 48
7 that -- and I've put this into play at prehearing
8 conference. There was no objection to our changed
9 position at the prehearing conference and not hing
10 until today. So the idea that this had to evol ve
11 just throughout the day today seens a little
12 I npl ausi ble to ne.
13 CHAI RMAN BROWN:  Just one second.
14 FI PUG
15 MR, MOYLE: Well, | think there's a difference
16 bet ween changi ng a position and changi ng an i ssue
17 because | noted their change of position at the
18 prehearing conference that Conm ssioner Edgar
19 chaired, but there wasn't an al so correspondi ng
20 "and we want to nake clear this issue is at -- in
21 play." And the prehearing conference is the | ast
22 opportunity to change -- not -- to put at issue, a
23 new i ssue, in front of the Comm ssion, and it
24 wasn't taken there even though they changed their
25 position. | was thinking it was comng, but it
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didn't cone, and they've m ssed that boat. So that
was part of ny due process objection earlier.

CHAI RVAN BROAWN: Ckay. |I'mgoing to turn to
Staff now, M. Rehw nkel, before |I get back to you.

M5. BROMLESS: Yes, ma'am

First off, | think that because this has
cone -- it is a very conplicated Mtion for Sumrary
Judgnent, and it has cone late in the day as an
oral notion. So the first thing we would ask is
that the Ofice of Public Counsel be required to
file a witten notion and that all parties be given
an opportunity to file responses.

The standard tinme for that is seven days
pursuant to the rules. However, we would ask that
that be shortened --

CHAl RVAN BROMWN:  Mm hrmm

M5. BROMNLESS: -- so that the response tine
for that be three days.

CHAI RVAN BROAN:  And that woul d be three
busi ness days or three --

M5. BROWNLESS: Three business days, yes,
pl ease.

CHAI RMVAN BROWN:  Ckay.

MR, LI TCHFI ELD: Madam Chair, if | could ask

for clarification from M. Brownl ess. She said al
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parties woul d have the chance to respond. They've
all joined in the notion; so it seens to ne that
they woul d sinply be endorsing whatever Public
Counsel files and that only the Petitioner would be
actual ly responding to the notion.

M5. BROMLESS: Yes. That's --

MR LITCHFI ELD: O anybody el se opposing it
I f we can change a few fol ks here.

M5. BROMLESS: Yes. O anyone el se opposi ng
it, yes.

CHAI RMAN BROWN:  Al'l right. So then -- Ofice
of Public Counsel.

MR. REHW NKEL: Madam Chairman, it's ten
mnutes to six. | would say that within 30 m nutes
of concluding the hearing for today, | would be
able to send out a conpleted notion for the parties
for -- just for understanding the timng.

CHAI RMVAN BROWN:  Ckay.

MR. REHWNKEL: So I'll be able to do that.

CHAl RVAN BROMWN: Ckay. That's good. So
t hen --

M5. BROMLESS: And you would file that with
the clerk first thing Monday norning; right,

Charl es?

MR REHWNKEL: | -- | would be happy to
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1 e-mail it to all the parties --

2 M5. BROMWNLESS: Today.

3 MR, REHW NKEL: -- tonight. That's what |

4 nmeant by 6:30. W'IlIl file it when the clerk's

5 office opens, but I'll get it to the parties --

6 CHAl RVAN BROAN:  But it will be deened -- wll

7 it be deenmed accepted by the Public Service

8 Conmm ssion as of today?

9 M5. BROMLESS: No. It will be deened

10 accepted by the Public Service Conm ssion Monday

11 when it's filed.

12 CHAI RMAN BROWN:  So then the three days would
13 be --

14 M5. BROMNLESS: Tuesday, Wednesday, Thursday.
15 CHAI RMVAN BROWN:  Ckay.

16 M5. BROMNLESS: So any responses would be 5 --
17 be by 5 p.m on Thursday.

18 CHAI RMVAN BROWN:  Ckay.

19 M5. BROWNLESS: Now, with regard to the second
20 part, what do we do procedurally with this hearing
21 now? | believe it's appropriate for us to continue
22 on with the intervenor's case in whatever order

23 they wish to present their wtnesses and whosever
24 W tness they wish to present because it is in fact
25 t heir case.
Premier Reporting (850) 894-0828 Reported by: Janyce Booth

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



3018

1 Now, | believe that the -- that Florida Power
2 & Light has perhaps a different view of that, and
3 to the extent that they do, they can express that
4 now and perhaps also file witten responses.
5 MR LITCHFI ELD: | think maybe what
6 Ms. Brownl ess may be referring tois w'd like the
7 opportunity to do a little bit of research over the
8 weekend as to whether, at this late stage in the
9 proceedi ng, given the record, in part entered and
10 in part still devel oping, but this process has been
11 built around a nmajor piece of testinony filed by
12 Publ i ¢ Counsel whether they would need the
13 Conmm ssion's permssion to wwthdraw it at this
14 point. W'd like the chance to research that a
15 little bit and provide those results on Monday and
16 maybe take it fromthere.
17 CHAI RMVAN BROWN:  Woul d it be hel pful to have a
18 | ater start tinme on Monday? Say 1:30 Monday?
19 M5. BROMLESS: Yes, mm'am
20 CHAI RMVAN BROWN:  Ckay. Would it be hel pful ?
21 MR, LI TCHFI ELD:  Yes.
22 CHAl RVAN BROMN:  Yes?
23 MR, BUTLER:  Yes, that would be fine.
24 CHAI RMAN BROWN:  Ckay. That's ny inclination.
25 So -- so | guess we shall do as Ms. Brownl ess
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1 | aid out.
2 M5. BROWNLESS: And then at 1:30 on Monday
3 we'd start wwth -- now, we have been given a
4 W tness |ist.
5 CHAI RMVAN BROWN:  We don't have a copy of it.
6 MR, BUTLER: My | approach the bench and pass
7 out --
8 CHAI RMVAN BROWN:  Yes, pl ease.
9 MR, BUTLER: -- before the notion?
10 M5. BROMNLESS: And on this witness |ist for
11 Monday, the intervenors, | believe, have agreed to
12 first M. Baudino then M. D snukes, M. Shultz,
13 M. Wolridge, M. O Donnell. M. Pous ny
14 understanding is Public Counsel wll wthdraw.
15 Then M. Law on.
16 They' re suggesting on Tuesday Kol |l en, Baron,
17 Pol | ock, Brosch, Al derson, Gorman, and Andrews, and
18 on Wednesday, M. Chris.
19 s that the schedul e that everyone has agreed
20 to?
21 MR, BUTLER: That is what was given to FPL,
22 and we have no objection to proceeding in that
23 or der.
24 CHAI RMAN BROWN: | do have a question on this.
25 And, again, as | previously stated about that, you
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know, we're definitely, as is the tradition of the
Comm ssion, inclined to entertain a request to take
W tnesses up on certain days. W try to
accommodat e that as nuch as possible, but if we get
done on Monday with this list, | would |like to nove
forward with any ot her w tnesses.

MR, BUTLER: Anticipating that you m ght have
that desire, | had approached FEA s counsel, and
they had confirnmed that wwth a little bit of notice
on Monday, you know, earlier in Mnday, they could
nove their w tnesses, Alderson, Gorman, and Andrews
to the end of Monday if that was -- you know, if we
got to a point where we wanted to cover them

MR JERNIGAN: That's correct, ma'am | just
need sone tine to nmake sure that they can trave
fromtheir hotels and whatnot --

CHAI RMAN BROWN: | appreciate that. Thank
you.

And t hen Tuesday, how about Tuesday?

MR, BUTLER: Well, | think the idea would be
that to whatever extent, you know, we didn't get
finished wwth them on Mnday, they could either
just stay in their current order on Tuesday or nove
up to the beginning of the |list on Tuesday. Again,

not understanding --
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1 CHAl RMAN BROWN:  No, no, no, no, no. If we
2 get done early on Tuesday within the remaining --
3 MR, BUTLER: Oh, oh, oh. W could certainly
4 begin with our rebuttal case just imrediately
5 follow ng --
6 CHAI RMAN BROWN:  That's what | wanted to hear.
7 MR BUTLER: Yes. Sorry.
8 CHAI RMAN BROWN:  Thank you. GCkay. | do want
9 to utilize our tinme wisely; so that's very hel pful.
10 Comm ssi oners, any questions on any of this?
11 Coment s?
12 COMM SSI ONER EDGAR: | would like to
13 understand a little nore clearly what it is we wll
14 be doi ng when we get together Monday norning --
15 afternoon and what tine.
16 CHAl RVAN BROMN:  We're getting together at
17 1: 30.
18 COMW SSI ONER EDGAR: And then to begin with
19 Baudi no at 1: 307
20 CHAl RVAN BROMN:  Yes.
21 Was that a question?
22 Ch, yes.
23 (kay. Parties, comments, questions? |Is
24 everybody cl ear?
25 M. Skop.
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1 MR SKOP: Yes. Madam Chair, thank you.

2 Again, we're in support of that and certainly

3 | ook forward to noving forward within the allotted

4 heari ng dates. The Larsons have no questions for

5 the intervenor witnesses and would respectfully

6 request to be excused fromthat portion of the

7 hearing until the rebuttal testinony begins.

8 CHAI RMVAN BROWN:  You' re excused.

9 MR, SKOP: Thank you.

10 CHAl RVAN BROMN:  Any conments, questions on
11 t he process?

12 M. Rehw nkel, did you still want to address
13 the Comm ssi on?

14 MR REHW NKEL: Well, | think that we're stil
15 trying to sort out the inpact on our side of this.
16 There are sone logistical issues with respect to
17 ot her witnesses' testinony.

18 We have fol ks preparing errata that would

19 reflect the withdrawal of M. Pous's testinony. |
20 will need to consult wth FPL about M. Smth's
21 testinony. They have stipulated it in, and I

22 would -- M. Smth would kill nme for saying this,
23 but I would certainly understand if they want to
24 revisit that, but | would hope to work out with
25 themthe extraction of M. Pous's testinony that is
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1 presented in M. Smth's testinony.

2 M. Shultz refers to sonme depreciation expense

3 I npacts of M. Pous's recommendati on which are

4 | ower than the conpany's which, if you took that

5 out, would actually nmake the adjustnent higher, and

6 M. Lawton references sone of M. Pous's testinony;

7 so we're trying to sort through that.

8 My commtnment to the Commission is that we

9 will get that information to FPL and to the other
10 parties and Staff ASAP as soon as we conplete it,
11 and we' re working through that right now.

12 M5. BROMNLESS: And when -- when can we expect
13 that, M. Rehw nkel ?

14 MR. REHW NKEL: That | do not know. There are
15 sone conplications with respect to that because as
16 our witnesses are -- as we've worked through this
17 process on witness availability, they aren't just
18 wai ting around for this. They're working on other
19 cases. So we're working through that as fast as

20 possi bl e, and we have three people working on it as
21 we speak --

22 M5. BROMNLESS: Ckay.

23 MR. REHW NKEL: -- on our side in addition to
24 the witnesses. So we're going to be here tonight
25 and this weekend working on it, and we'll do it as
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soon as possible.

CHAI RMAN BROWN:  And you have the additional
time on Monday too as well.

MR, REHW NKEL: Yes. Hopefully nmuch earlier
than that out of fairness to the others.

M5. BROWNLESS: And just so | can be clear as
to whose testinony would be affected, can you go
through that |ist again, please?

MR. REHW NKEL: Yes. M. -- obviously
M. Pous. But M. Lawton references on DJL-5 --
this is froma quick view today -- M. Pous's
depreci ati on anount.

M. Smth references M. Pous on Pages 3
through 5 and 40 and 41, but the issue that we
woul d need to clean up would be with extracting or
excising his adjustnents fromM. Smth's
schedul es.

And M. Shultz on Pages 37, Line 20 through
38, Line 3 and his HW5-9 schedul e are the ones that
reference M. Pous's recommended depreciation
expense | evel s.

M5. BROMLESS: Thank you.

MR, REHW NKEL: Thank you.

CHAI RMAN BROWN:  Ckay. Any other matters to

di scuss? W wll --
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1 MR, LITCHFI ELD: Well, | was going to say --
2 CHAI RMVAN BROWN:  ('si mul t aneous speaki ng)
3 You' re gonna --
4 MR LITCHFIELD: No. | guess | just -- we're
5 willing to talk wwth the Ofice of Public Counsel
6 over the weekend about what M. Rehw nkel refers to
7 as logistics. | know we are going to be interested
8 I n seeing how those new nunbers, as revised w thout
9 M. Pous's testinony, work out. Perhaps they wll
10 even be recommending a rate increase for Florida
11 Power & Light Conpany goi ng forward.
12 The ot her question that | would put to Public
13 Counsel -- and they don't have to answer it here
14 today -- is whether they ought not to wthdraw all
15 of their testinony to the extent that it's being
16 significantly altered as a result of the w thdrawal
17 or proposed w thdrawal of the Pous testinony, or
18 ot herwi se are they going to be changing their case
19 at this late hour and affecting our due process?
20 MR. REHW NKEL: | am happy to address that
21 ri ght now, Madam Chair.
22 M. Lawmon's testinony, wth the adjustnent of
23 M. Pous, only goes towards the conpany's -- it
24 goes in their favor. Sane with M. Shultz. And
25 M. Smith presents M. Pous's testinony. He does
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not sponsor it or rely or support his adjustnents.
So we will reflect the adjustnents that are in

M. Pous's testinony as a reduction to our

adj ust nents which would be an increase in the
revenue requi renent for the conpany. W wll
reflect that in M. Smith's testinony. W wll do
it objectively, and we will work with the conpany
to nake sure they understand that.

But certainly our witnesses do not rely upon
M. Pous except in very, very immaterial ways.

M. Shultz is the only one that nmkes an adj ust nent
in reliance.

M5. BROMNLESS: Well, at this tinme, because we
have not seen -- until we see the revised testinony
of M. Smth, although we previously stipulated, we
woul d reserve the right to revisit that --

CHAI RMVAN BROWN:  Absol ut el y.

M5. BROMNLESS: -- position.

MR, BUTLER: As would we. W don't know
whet her we will or won't, but at this point, we
can't stipulate to his being excused.

CHAl RVAN BROMN: Ckay. And encourage the
parties to use this tine prudently, and we are in
recess until 1:30 on Monday. Have a good weekend,

ever ybody.
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