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Gulf Power's Objection to Use of Demonstrative Exhibits Not Identified in 
Compliance with the Order Establishing Procedure 

Gulf Power Company ("Gulf'), by and through its undersigned counsel, 

hereby objects, pursuant to Order No. PSC-16-0473·PCO-EI (the Order 

Establishing Procedure entered October 20, 20 16), to the presentation of any 

demonstrative exhibits not identified by the time of the Prehearing Conference held 

on March 6, 2017. In support, Gulf states: 

I. The Order Establishing Procedure for this case set forth the specific 

and clear requirement that "[i]f a party wishes to use a demonstrative exhibit or 

other demonstrative tools at hearing, such materials must be identified by the time 

of the Prehearing Conference." Order No. PSC-16-04 73-PCO-EI, Section VI, 

Subsection E, page 8. 
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2. Neither prior to nor during the March 6, 2017, Prehearing Conference 

did any party identify specific materials to be used as demonstrative exhibits at the 

hearing. 

3. Pursuant to the plain language of the Order Establishing Procedure, all 

parties are therefore prohibited from using or presenting demonstrative exhibits for 

the hearing. 

4. The cause for this objection is a comment made by counsel for 

Southern Alliance for Clean Energy ("SACE") and League of Women Voters of 

Florida ("L WVF'') at the Prehearing Conference. Counsel's comments (a) 

misstated the Order Establishing Procedure regarding demonstrative exhibits, and 

(b) purported to reserve, contrary to the Order Establishing Procedure, to SACE 

and LWVF the power to conceal their demonstrative exhibits until the moment of 

presentation at hearing, thus preventing the parties from reasonable review and 

analysis of the contents of the demonstrative exhibits prior to their use at the 

hearing. 

5. SACE and LWVF misstated the Order Establishing Procedure at the 

Prehearing Conference when describing the requirements for the timely 

identification of demonstrative exhibits. Counsel for SACE and LWVF stated, 

"The order establishing procedure requires parties to identify whether they intend 

to use any demonstrative exhibits." Prehearing Conference Transcript, page 96, 
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lines 4-61
• (emphasis added) To the contrary, the Order Establishing Procedure 

did not merely require a party to identify whether a demonstrative exhibit would be 

used; rather, the Order Establishing Procedure required that "such materials must 

be ident(fied by the time of the Prehearing Conference." Order No. PSC-16-04 73-

PCO-EI, Section VI, Subsection E, page 8. [emphasis added] SACE and LWVF's 

misstatement of the Order Establishing Procedure implied that SACE and L WVF 

had complied (or would comply) with the Order by merely mentioning they would 

use demonstrative exhibits, but SACE and LWVF failed to comply with the Order 

by not specifically identifying their planned demonstrative exhibits in a timely 

manner. 

6. The purpose for requiring parties to identify demonstrative exhibits by 

the time of the Prehearing Conference is to provide the other parties sufficient time 

to review the proposed exhibits for accuracy, foundation, undue prejudice, and 

other grounds for objection prior to the hearing. Had SACE and L WVF complied 

with the Order Establishing Procedure, the parties would have had sufficient time 

to review and analyze any exhibits, and the Prehearing Officer could have heard 

arguments on disputes regarding the substance of such contemplated exhibits at the 

Pre hearing Conference. This process (if followed) would have enabled appropriate 

rulings on these exhibits prior to the final hearing. The Commission should uphold 

1 Exhibit .. A" hereto. 
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its Order Establishing Procedure and reject SACE and LWVF's stated intent to 

present for the first time at final hearing demonstrative exhibits that have not 

previously been revealed to Gulf. 

7. If SACE and L WVF are allowed to violate the Order Establishing 

Procedure, Gulf would be unfairly prejudiced: 

• First, counsel for SACE and LWVF vaguely described at the Prehearing 

Conference that their demonstrative exhibits will consist of "blow-ups of 

pre-existing things in the record or that are clearly derived from the record in 

this proceeding. By that, I mean either exhibits submitted as part of prefiled 

testimony or docket entries or discovery responses." Pre hearing Conference 

Transcript, page 96, lines 8-12. (emphases added) The stated intent to 

present exhibits that are derivative from "things" either in the docket or in a 

discovery response indicates that SACE and L WVF intend to present 

demonstrative exhibits consisting of "things" that may not appropriately be 

presentable to the Commission or otherwise helpful to the presentation of 

evidence at the final hearing. That SACE and L WVF failed to comply with 

the Order Establishing Procedure and, as of the date of this objection, still 

have not identified any such materials, clearly warrants this objection. 

• Gulf is further prejudiced by SACE and LWVF's violation of the Order 

Establishing Procedure because it is their stated intent to present 
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demonstrative exhibits derived from a discovery response. "Derived" is an 

unreasonably ambiguous characterization that will undoubtedly contribute to 

confusion and delay in the midst of the final hearing. Furthermore, 

demonstrative exhibits "derived" from discovery responses renders it 

unnecessarily difficult for other parties to verify the source(s) of the 

derivative exhibit and the accuracy of the information in the derived 

demonstrative exhibit. There were well over 1,000 discovery requests 

served on Gulf in this case, consisting of many hundreds of interrogatories 

and thousands of pages of document production. There are also over 2,000 

docket entries in this case. SACE and LWVF's indication that they intend to 

present exhibits derived from unidentified portions of this universe of 

information, but without revealing those exhibits until the final hearing, is 

unduly prejudicial to Gulf. 

8. SACE and L WVF' s violation of the Order Establishing Procedure 

indicates an attempt to conduct a "trial by ambush." According to the comment 

from SACE and L WVF' s counsel at the Prehearing Conference, SACE and L WVF 

plan multiple demonstrative exhibits that consist of blow-ups from unidentified 

portions of the docket and unidentified discovery responses, as well as 

demonstrative exhibits that are derived from unidentified information found in 

discovery responses and the docket. By not providing the proposed exhibits by the 
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time of the Prehearing Conference in violation of the Order Establishing 

Procedure, SACE and LWVF apparently envision a final hearing littered with 

attempted presentations of never-before-seen demonstrative exhibits, presumably 

to send Gulf scrambling to ascertain the accuracy and foundation of such exhibits 

in the midst of the final hearing. Their tactics are substantially likely to create 

undue prejudice and unnecessary delay by presenting incorrect, misleading, 

inadmissible, or out-of-context information. No justifiable reason exists to allow 

SACE and L WVF to violate the Order Establishing Procedure in this manner. 

9. The Order Establishing Procedure was issued on October 20, 2016. 

SACE and LWVF had sufficient time to comply with the Order's requirement to 

identify the materials for any proposed demonstrative exhibit prior to the 

Prehearing Conference. If SACE and L WVF' s violation of the Order Establishing 

Procedure is allowed to stand, their violation will prejudice not only Gulf, but the 

Commission, the other parties, and, indeed, Gulfs customers, by unnecessarily 

diverting hearing time needed for the presentation of those witnesses and any 

exhibits that were identified in compliance with the Order Establishing Procedure. 

10. In summary, SACE and LWVF's plan to present at the final hearing 

an unknown number of previously-undisclosed demonstrative exhibits derived 

from unspecified sources found somewhere within hundreds of interrogatory 

responses, thousands upon thousands of discovery documents, and over two 
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thousand docket entries, should be rejected by the Commission. The Order 

Establishing Procedure set forth a reasonable timeline for the pre-hearing 

identification and disclosure of demonstrative exhibits. The Order Establishing 

Procedure was designed and entered for the purpose of facilitating a just and 

orderly final hearing, and SACE and LWVF's stated intentions run counter to the 

spirit, intent and letter of the Order. If SACE and LWVF's planned violation of 

the order is allowed by the Commission, such a "trial by ambush" with never­

before-seen exhibits would unduly prejudice Gulf and unnecessarily interrupt and 

delay the proceedings of the final hearing. 

WHEREFORE, Gulf objects to the use of any demonstrative exhibits that 

were not appropriately identified by the time of the Prehearing Conference. 
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Respectfully submitted this 14th day of March, 2017. 

s/Charles Wiggins 
JEFFREY A. STONE 
Florida Bar No. 325953 
jas@ beg~slane.com 
RUSSELL A. BADDERS 
Florida Bar No. 007455 
rab@beggslane.com 
STEVEN R. GRIFFIN 
Florida Bar No. 627569 
srg@ beg~slane.com 
RUSSELL VAN SICKLE 
Florida Bar No. 967289 
RFY@ beg~slane.com 
CHARLES WIGGINS 
Florida Bar No. 48021 
ct w @ beg1rs lane.com 
BEGGS & LANE, RLLP 
P. 0. Box 12950 
50 I Commendencia Street 
Pensacola, FL 32576-2950 
(850) 432-2451 

Attorneys for Gulf Power Company 
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CHARLES GUYTON 
Florida Bar No.: 398039 
cguyton@ ~unster.com 
Gunster, Yoak.Jey & Stewart, P.A. 
215 South Monroe Street, Suite 618 
Tallahassee, FL 32301 
(850) 521-1980 

RICHARD D. MELSON 
Florida Bar No.: 201243 
rick@ melsonlaw .com 
705 Piedmont Drive 
Tallahassee, FL 32312 
(850) 894-1351 
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1 and I just wanted to put it out there. 

2 COMMISSIONER PATRONIS: Right. All right. 

3 Any other matters? SACE? 

4 MR. ~HALL: Yes, thank you. The order 

5 establishing procedure requires parties to identify 

6 whether they intend to use any demonstrative exhibits. 

7 At this time, we would like to state that we do intend 

8 to use demonstrative exhibits; namely, blowups of 

9 pre-existing things in the record or that are clearly 

10 derived from the record in this proceeding. By that, I 

1 1 mean either exhibits submitted as part of prefiled 

12 testimony or docket entries or discovery responses. 

13 COMMISSIONER PATRONIS: Okay. Anybody else? 

14 Any other matters to come before this prehearing? 

15 All right . We stand adjourned. Thank you. 

16 (Proceeding adjourned at 4:03p.m . ) 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Petition for Increase in Rates 
By Gulf Power Company 

Docket No.: 160186-EI 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing has been furnished by electronic mail this 14th day of 
March, 2017 to the following: 

Office of Public Counsel 
J. R. Kelly/Stephanie A. Morse 
Public Counsel 
c/o The Florida Legislature 
111 W. Madison Street, Room 812 
Tallahassee, FL 32399·1400 
kelly.j r@ leg.state. fl. us 
morse.stephanie@ leq.state.fl.us 

Southern Alliance for Clean Energy 
Bradley Marshall, Esq. 
Alisa Coe, Esq. 
Earth justice 
111 S. Martin Luther King Jr. Blvd. 
Tallahassee, FL 32301 
bmarshall@ earthjustice.org 
acoe@ earthjustice.org 

Robert Scheffel Wright 
John T. LaVia, Ill 
c/o Gardner, Bist, Bowden, Bush, Dee, 
LaVia & Wright, P.A. 
1300 Thomaswood Drive 
Tallahassee, FL 32308 
schef@ gbwlegal.com 
jlavia @gbwlegal.com 

Office of the General Counsel 
Theresa Tan 
Kelley Corbari 
2540 Shumard Oak Blvd 
Tallahassee, FL 32399-0850 
ltan@ psc .state .fl. us 
kco rbari@ psc .state.fl. us 
blheriss@ psc.state. fl. us 
scuello@ psc.state.fl.us 
kyounq@ psc.state. fl. us 

Florida Industrial Power Users Group 
Jon C. Mayle, Jr. 
Karen Putnal 
c/o Moyle Law Firm, P .A. 
118 North Gadsden Street 
Tallahassee, FL 32301 
jmoyle@ moy!elaw.com 
kputnal@ moy!elaw.com 

Diana Csank 
Lane Johnson 
Sierra Club 
50 F St. NW, 81

h Floor 
Washington, DC 20001 
Diana.Csank@ sierraclub.org 
ljohnsonlawoffice@ gmail.com 

Federal Executive Agencies 
c/o Thomas A. Jernigan 
AFCEC/JA-ULFSC 
139 Barnes Drive, Suite 1 
Tyndall Air Force Base, FL 32403 
Thomas.Jernigan.3@ us.af .mil 
Andrew.Unsicker@us.af.mil 
Lanny.Zieman.1@ us.af.mil 
Natalie.Cepak.2@ us.af .mil 
Ebony.Pavton.ctr@ us.af .mil 

Bradley Marshall, Esq. 
Alisa Coe, Esq. 
c/o The League of Women Voters 
of Florida, Inc. 
Earthjustice 
111 S. Martin Luther King Jr. Blvd 
Tallahassee, FL 32301 
bmarshall @earthjustice.org 
acoe@ earthjustice.org 
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Florida Bar o. 325953 
jas@beggslane.com 
RUSSELL A. BADDERS 
Florida Bar No. 007 455 
rab@beggslane.com 
STEVEN R. GRIFFIN 
Florida Bar No. 0627569 
srg@beggslane.com 
BEGGS& LANE 
P. 0 . Box 12950 
Pensacola FL 32591·2950 
(850) 432·2451 
Attorneys for Gu If Power 




