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DOCUMENT NO. 07332-2017
FPSC - COMMISSION CLERK
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
IN RE: §
UPH HOLDINGS, INC. § CASE NO. 13-10570
PAC-WEST TELECOMM, INC. § CASE NO. 13-10571
TEX-LINK COMMUNICATIONS, INC. § CASE NO. 13-10572
UNIPOINT HOLDINGS, INC. § CASE NO. 13-10573
UNIPOINT ENHANCED SERVICES, § CASE NO. 13-10574
INC. §
UNIPOINT SERVICES, INC. § CASE NO. 13-10575
NWIRE, LLC § CASE NO. 13-10576
PEERING PARTNERS § CASE NO. 13-10577 =
COMMUNICATIONS, LLC § L
§ f Q0 1
DEBTORS. § CHAPTERI11 S
§ z oy
EIN: 45-1144038; 68-0383568; 74- § o
27295415 20-3399903; 74-3023729; 38- § =
3659257, 37-1441383; 27-2200110; 27- §
4254637 §
§
6500 RIVER PL. BLVD., BLDG. 2,#200 § JOINTLY ADMINISTERED UNDER
AUSTIN, TEXAS 78730 § CASE NO. 13-10570

MOTION FOR AN ORDER PURSUANT TO FED. R. BANKR. P.
9019 AUTHORIZING AND APPROVING HIGH-LOW ARBITRATION
AND SETTLEMENT AGREEMENT BETWEEN TRUSTEE AND ITALK
GLOBAL COMMUNICATIONS, INC. OF PENDING STATE COURT LAWSUIT

This pleading requests relief that may be adverse to your interests.

If no timely response is filed within twenty-one (21) days from the
date of service, the relief requested herein may be granted without a
hearing being held.

A timely filed response is necessary for a hearing to be held.

TO THE HONORABLE U.S. BANKRUPTCY JUDGE TONY M. DAVIS:

COME NOW Lowell Feldman, Liquidating Trustee of the UPH Liquidating Trust (the
“Trustee™) and hereby moves this Court for entry of an order pursuant to FED. R. BANKR. PRO.

9019, authorizing the Trustee to enter into a High-Low Arbitration and Settlement Agreement
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with iTalk Global Communications, Inc. (*iTalk™) and approving such settlement agreement as
set forth in this motion (the “Motion™) for the resolution of issues between the Debtors and the
Defendant at issue in the pending lawsuit styled Lowell Feldman, as Liquidating Trustee of the
UPH Liquidating Trust v. iTalk Global Communications, Inc., Cause No. D-1-GN-16-003884, in
the 201st Judicial District Court of Travis County, Texas (the “State Court Lawsuit™). In support
of the Motion, the Trustee respectfully represents as follows:

I. BACKGROUND FACTS AND EVENTS

1. On March 28, 2013, (the “Petition Date™), the Debtors filed their voluntary
petitions for relief under Chapter 11 of Title 11 of the United States Code (“Bankruptcy Code”).

2 On March 27, 2014, the Bankruptcy Court entered its Findings of Fact,
Conclusions of Law, and Order Confirming Debtors’ Chapter 11 Plan of Reorganization
(“Confirmation Order”) [Dckt. No. 842]. The Confirmation Order confirmed the Debtors’
Chapter 11 Plan, and among other things, approved the Debtors’ selection of Lowell Feldman as
the Liquidating Trustee of the UPH Liquidating Trust, created under the Plan. See Confirmation
Order, p. 22. Among other things, the Plan empowered the Trustee to object to proofs of claims
filed in these bankruptcy cases. The Plan also empowered the Trustee to pursue all causes of
action and to investigate any potential causes of action. See Plan, § 6.4.4.

3. Prior to the Petition Date, the Debtor UniPoint Enhanced Services, Inc. d/b/a
Point One ("UES") entered into a Master Services Agreement (“MSA”) with iTalk. The MSA
set forth the terms on which iTalk agreed to purchase certain services from the Debtor UES on a
wholesale basis, and on which the Debtor UES agreed to provide services to iTalk. The MSA
provided that iTalk agreed to pay any applicable taxes and USF (Universal Service Fund)
charges to be collected from iTalk’s retail customers. The MSA also provided that iTalk would

indemnify the Debtor UES for any applicable taxes.
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4. iTalk defaulted under the MSA and failed to pay the Debtor UES certain amounts
for sales taxes in Texas that constitute Additional Charges under the MSA. Consequently, prior
to the Petition Date, the Debtor UES filed suit in Travis County, Texas, against iTalk, thus
initiating Cause No. D-1-GN-12-001909, Unipoint Enhanced Services, Inc. d/b/a PointOne v.
iTalk Global Communications, Inc., in the 261st Judicial District, Travis County, Texas. As of
the Petition Date, that lawsuit was still pending, was eventually stayed, but as of the Effective
Date of the Plan, had been dismissed without prejudice.

5. In their bankruptcy case, the Debtors scheduled the Comptroller as holding a
claim in the amount of $295,308.00. The Comptroller filed certain claims that totaled
$572,503.63, including a claim against UniPoint Holdings, Inc., in the amount of $448,752.42, as
a priority and secured claim, Claim No. 4 in Case No. 13-10573 (the “Comptroller Claim”).

6. On October 29, 2015, the Trustee filed his Objections to Claims Filed by the
Texas Comptroller of Public Accounts (“Objection to Comptroller Claims™). On November 19,
2015, the Comptroller filed its Response to the Trustee’s Objection [Dckt. No. 1256]. In the
Response, the Comptroller asserted that the Comptroller Claim arose from sales and use tax that
the Debtor Unipoint Holdings, Inc. incurred, and was based upon an audit of its books and
records. See Response, § 7. In addition, the Comptroller also stated that Debtor Unipoint
Holdings signed a payment agreement with the Comptroller in August 2012, in which it agreed
that it owed a liability of $482.885.67 as of August 21, 2012, (the “Tax Settlement Agreement”).
See Response, § 7.

7 Pursuant to the Tax Settlement Agreement, the Debtor Unipoint Holdings agreed
that it owed a liability of $482,885.67 to the Comptroller. Importantly, in conjunction with the

Tax Settlement Agreement. the Comptroller was aware that the Debtor Unipoint Holdings had
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sued iTalk to enforce iTalk’s liability under the MSA for the same unpaid sales taxes that arose
from the transactions contained in the audit the subject of the Tax Settlement Agreement. Indeed,
the Comptroller agreed that if it recovered any of the taxes in issue against iTalk, it would apply
those recoveries against amounts that Unipoint Holdings owed under the Tax Settlement
Agreement. Indeed, the Tax Settlement Agreement explicitly included such condition as a
provision thereof, providing.that “[s]hould the [Comptroller] recover from iTalk any of the taxes
due related to this audit period such amounts would be credited to [Debtor Unipoint Holdings].”
See Ex. B, p. 3.

8. Based upon the foregoing, and the Trustee’s investigation, the Trustee sued iTalk
in this Court, thus initiating Adversary Proceeding No. 16-01024. iTalk filed its Motion to
Dismiss Adversary Complaint Under Fed. R. Civ. P. 12(b)(1) and 12(b)(6) [Adv. Dckt. No. 3],
which the Court granted based upon its finding of a lack of jurisdiction stemming from the
prevalence of state law claims, and the status of administration of these cases.

9. Following this Court’s dismissal, on August 19, 2016, the Trustee filed his
Original Petition, thus initiating the State Court Lawsuit in Travis County district court (the
“State Court™) for breach of contract and for indemnity. In the State Court Lawsuit, the parties
agreed on a form scheduling order and propounded several rounds of written discovery; iTalk
also made a jury demand.

i0. On February 16, 2017, iTalk filed its Motion tfor Summary Judgment (the “MSJ”),
arguing that the statute of limitations barred all of the Trustee’s claims. The Trustee opposed the
MSIJ. The State Court conducted a hearing on the MSJ and on May 24, 2017, the Court denied

the MSJ.
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11. By agreement, the parties participated in a mediation with Bert Pluymen on July
1, 2017. Following the mediation, the parties agreed to enter into a High-Low Arbitration and
Settlement Agreement (the “Agreement”).!

II. RELIEF REQUESTED

12. By this Motion, the Debtors seek an order of this Court authorizing the Trustee to
enter into the Agreement, and approving such Agreement for the resolution of the issues between
the Trustee and iTalk in the State Court Lawsuit.

III. THE SETTLEMENT

13. The Agreement represents a resolution of the State Court Lawsuit, and
significantly limits potential litigation costs. Under the Agreement, the Parties agree to
irrevocably submit to a binding arbitration hearing (the “Arbitration™), and the Agreement sets
forth the parameters of both the award (the “Arbitration Award™) and the scope of the
evidentiary record. Under the Agreement, the Parties have agreed that the arbitrator shall only
issue an award that provides for either a “HIGH” figure of $450,000.00, or a “LOW?” figure of
$150,000.00. See Agreement, § 3. The Agreement further delineates that the only issue for
decision in Arbitration is whether the applicable state of limitations bars the Trustee’s claims in
the State Court Lawsuit. To this end, the Agreement provides that if the arbitrator finds that the
applicable statute of limitations bars the Trustee’s claims either in full or in part, the arbitrator
shall issue a written arbitration award in the “low” amount, but if the arbitrator finds that the
applicable statute of limitations does not bar the Trustee’s claims, the arbitrator shall issue a
written arbitration award in the “high” amount.

14.  The Agreement provides that the Parties will to file an Agreed Dismissal after this

Court’s approval of the Agreement. See Ex. 1, § 5. In addition, the Agreement establishes a

' The Agreement contains a confidentiality provision, and thus is not attached to this Motion.
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mandatory Payment Schedule, pursuant to which the Defendant is to pay the Arbitration Award.
Ex. I, 9 6. The Payment Schedule requires the Defendant to pay half (50%) of the Arbitration
Award within ten (10) business days of issuance of the Arbitration Award, and requires the
Defendant to pay the balance no later than January 15, 2018, or ninety (90) days from the
Arbitration Award, whichever is later. Ex. 1.9 6.

5. Upon the Defendant’s default, the Agreement endows the Trustee with the
unencumbered right to file and seek entry of one of two agreed judgments, either in the amount
of $300,000, (representing twice the amount of the "LOW™ amount), or in the amount of
$900.000, (representing twice the amount of the “HIGH” amount) (each, an “Agreed
Judgment™). See Ex.1, Y 8. In addition, the Agreement provides that service of all petitions,
citations, summons, and other process in any lawsuit, action, or proceeding against Defendant for
breach of the Agreement and/or entry of an Agreed Judgment may be upon Defendant’s counsel
of record in the State Court Lawsuit. See Ex. 1,9 9.

16.  Rule 9019 of the Federal Rules of Bankruptcy Procedure (“Bankruptcy Rules™)
grants the Court authority to approve the settlement of claims and controversies after notice and
a hearing. Specifically, Rule 9019 provides in pertinent part that “[o]n motion by the trustee and
after notice and a hearing, the court may approve a compromise or settlement.” The Third
Circuit has emphasized that “to minimize litigation and expedite the administration of a
bankruptcy estate, “[clompromises are favored in bankruptcy.”” In re Martin, 91 F. 3d 389, 393
(3d Cir. 1996) (citations omitted). In addition, courts agree that the approval of a proposed
compromise and settlement is committed to the sound discretion of the bankruptcy court. See
United States v. AWECQO, Inc. (In re AWECQO, Inc., 725 F.2d 293, 297 (5th Cir. 1984); Rivercity

v. Herpel (In re Jackson Brewing Co.) 624 F.2d 599, 602-03 (5th Cir. 1980) (decided under
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Bankruptcy Act). Settlements are considered a “normal part of the process of reorganization™
and a “desirable and wise method of bringing to a close proceedings otherwise lengthy,
complicated and costly.” Jackson Brewing, 624 F.2d at 602 (citations omitted).

17.  Before approving a settlement under Rule 9019, a court must determine whether
“the compromise is fair, reasonable, and in the interests of the estate.” [n re Marvel
Entertainment Group, Inc., 222 B.R. 243, 249 (D. Del. 1998) (quoting In re Louise’s, 211 B.R.
798, 801(D. Del. 1997)). To so determine court must assess the value of the claim that is being
settled and balance it against the value to the estate of the approval of the settlement. Martin,

91 F.3d at 393. In striking this balance, the court should consider the following factors:

a. The probability of success in the litigation;

b. The complexity, expense, and likely duration of the litigation;

c. The possibilities of collecting on any judgment that might be obtained:;

d. All other factors relevant to making a full and fair assessment of the wisdom of

the proposed compromise; and

e. Whether the proposed compromise is fair and equitable to the Debtors, their
creditors, and other parties in interest.

See Protective Comm. For Indep. Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S.
414, 424-425 (1968): See also Martin, 91 F.3d at 393.

18. Basic to the process of evaluating proposed settlements is “the need to compare
the terms of the compromise with the likely rewards of litigation.” TMT Trailer Ferry, 390 U.S.
at 425. Generally, the role of the bankruptcy court in evaluating a proposed settlement is not to
decide the issues in dispute, but rather, to determine whether the settlement is fair and equitable
as a whole. Id at 424; Watts v. Williams, 154 B.R. 56, 59 (S.D. Tex. 1993). In addition, the
Fifth Circuit has specified two additional factors that bear on the decision to approve a proposed

settlement. See Connecticut Gen. Life Ins. Co. v. United Cos. Fin. Corp. (In re Foster Morigage
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Corp.), 68 F.3d 914, 917 (5th Cir. 1995). First, the court should consider “the paramount interest
of creditors with proper deference to their reasonable views.” /d. Second, the court should
consider “the extent to which the settlement is truly the product of arms-length bargaining, and
not of fraud or collusion.” Id. at 918 (citations omitted).

19.  The Trustee believes that the Agreement meets the standards for approval of a
compromise and settlement pursuant to Rule 9019, and is reasonable, fair, and equitable.
Consistent with the Trustee’s fiduciary duty, the Agreement is in the best interest of the Debtors’
creditors and their estates. In deciding whether to enter into the Agreement, the Trustee has
weighed the cost of further litigation, including the cost of depositions and additional discovery.
The Trustee has also considered the costs of a jury trial, and the likelihood of ultimate recovery
on any judgment in the State Court Lawsuit.

20.  Additionally, the Trustee has considered the fact that he has largely concluded the
administration of these cases, and resolution of the State Court Lawsuit should enable him to
proceed to finalize administration of the estates. Moreover, the Agreement is the product of
arms-length negotiations between the Trustee and the Defendant, resulting from a day-long
mediation. Thus, the Trustee believes that approval of the Settlement Agreement is in the best
interest of the Debtors’ estates and their creditors.

WHEREFORE, PREMISES CONSIDERED the Trustee respectfully requests that this
Court grant the relief requested herein; that the Court permit the Trustee to enter into the
Agreement: and grant such other and further relief to the Trustee as is just and proper.

Dated: August 18, 2017.



13-10570-tmd Doc#1391 Filed 08/18/17 Entered 08/18/17 18:15:04 Main Document Pg 9

of 10

Respectfully submitted,

JACKSON WALKER L.L.P.
100 Congress Ave., Suite 1100
Austin, Texas 78701

(512) 236-2000

(512) 236-2002 - FAX

By: /s/ Jennifer F. Wertz
Patricia B. Tomasco
State Bar No. 01797600
(512) 236-2076 — Direct Phone
(512) 691-4438 — Direct Fax
Email: ptomasco@jw.com

Jennifer F. Wertz

State Bar No. 24072822

(512) 236-2247 — Direct Phone
(512) 391-2147 — Direct Fax

Email: jwertz(@jw.com

COUNSEL FOR LOWELL FELDMAN,
LIQUIDATING TRUSTEE FOR THE
UPH LIQUIDATING TRUST
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CERTIFICATE OF SERVICE

I hereby certify that on the 18th day of August 2017, a true and correct copy of the
foregoing has been served electronically via the Court’s CM/ECF electronic notification system,
and via United States mail, postage prepaid upon the following attached service list.

/s/ Jennifer F. Wertz,
Jennifer F. Wertz

|
I
10
18801105v.2 145438/00001
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Steve Hubbard / RBC
202 US Route One, Suite 206
Falmouth, ME 04105

Telesense

Cabs Department

P.O. Box 364300

Las Vegas, NV 89133-6430

Frontier
P.O. Box 92713
Rochester, NY 14692-0000

Samsara

1250 S Capital of Texas Highway
Bldg 2-235

West Lake Hills, TX 78746

Telus Corporation

215 Slater Street

Ottawa, Ontario, K1P 5N§
CANADA

Bandwidth.Com, Inc.
75 Remittance Drive, Suite 6647
Chicago, IL 60675

FPL FiberNet LLC
TJ412-01-0-R

ATTN: FISCAL SERVICES
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Stuart Komrower

[lana Volkov

COLE, SCHOTZ, MEISEL, FORMAN &
LEONARD, P.A.

25 Main Street

Hackensack, New Jersey 07601

United States Attorney
816 Congress Avenue, Suite 1000
Austin, TX 78701

9111310v.1

of 3

One Communications/Earthlink
5 Wall Street
Burlington, MA 01803

Cox Communications
1550 W. Deer Valley Rd.
Phoenix AZ 85027

Cogent Communications
P.O. Box 791087
Baltimore, MD 21279-1087

La Arcata Development Limited
ATTN: ACCOUNTS RECEIVABLE
c/o NAI Reco Partners

1826 N. Loop 1604 W, #250

San Antonio, TX 78248

Alpheus Communication
Attn: SVP — Contract
Administration

1301 Fannin, 20" Floor
Houston, TX 77002

Pac Bell
P.O. Box 166490
Atlanta, GA 30321-0649

Pilot Communications
P.O. Box 77766
Stockton, CA 95267-1066

Valerie Wenger

US Trustee

903 San Jacinto Blvd., room 230
Austin, Texas 78701

United States Attorney General
Department of Justice

950 Pennsylvania Avenue NW
Washington, DC 20530

America OnLine
22000 AOL Way
Dulles, VA 20166

CenturyLink
P.O. Box 2961
Phoenix, AZ 85062-2961

Genband, Inc.
ATTN: Eric Hinton
2801 Network Blvd
Suite 300

Frisco, TX 75034

Grande Communications Network
Dept 1204

P.O. Box 121204

Dallas, TX 75312-1204

Hines REIT One Wilshire, LP
Attn: Kevin Mclnerny

624 S. Grand Avenue

Suite 2435

Los Angeles, CA 90017

Arent Fox LLP
1050 Connecticut Ave. N.W.,
Washington, DC 20036-5339

Arthur A. Stewart

William A. Frazell

Assistant Attorneys General
Bankruptcy & Collections Division
P.O. Box 12548

Austin, Texas 78711-2548

Internal Revenue Service
P. O. Box 7346
Philadelphia, PA 19101-7346

John Mark Stern

Texas Comptroller of Public Accounts
Revenue Accounting Division —
Bankruptcy Section

P.O. Box 13528

Austin, TX 78711
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Texas Workforce Commission
TEC Building — Bankruptcy
101 East 15th Street

Austin, TX 78778

James Ruiz

Andrew J. Schumaker

Winstead P.C.

401 Congress Avenue, Suite 2100
Austin, Texas 78701

UPH Holdings. Inc., et al.
¢/o Mike Holloway

P.O. Box 3411000
Austin, Texas 78734

A. Kenneth Hennesay
ALLEN MATKINS

1900 Main Street, St Floor
Irvine, CA 92614-7321

Mitchell W, Katz
1801 California Street, 9th Floor
Denver, CO 80202

Timothy Bortz

Commonwealth of Pennsylvania

Dept. of Labor and Industry

Reading Bankruptcy & Compliance Unit
625 Cherry Street, Room 203

Reading, PA 19602-1152

John Dillman
Attorney in Charge for Taxing Authority

Linebarger Goggan Blair & Sampson, LLP

PO Box 3064
Houston, Texas 77253-3064

Joseph R. Dunn

Mintz Levin Cohn Ferris Glovsky and
Popeo, PC

3580 Carmel Mountain Rd., Suite 300
San Diego, CA 92130

Dun & Bradstreet

c¢/o Ronald Rowland

307 International Circle, Ste 270
Hunt Valley, MD 21030
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Elizabeth Weller

LINEBARGER GOGGAN BLAIR &
SAMPSON, LLP

2777 N Stemmons Freeway, Suite 1000
Dallas, TX 75201

Hercules Technology II, LP
31 St. James Avenue, Suite 790
Boston, MA 02116

Kelly M. Crawford, Esq.
Peter C. Lewis, Esq.
Scheef & Stone, L.L.P.
500 N. Akard, 27w floor
Dallas, Texas 75201

Melissa A. Haselden
HOOVER SLOVACEK LLP
5847 San Felipe, Suite 2200
Houston, Texas 77057

David F. Brown

Ewell, Bickham. & Brown LLP
111 Congress Avenue. Suite 400
Austin, Texas 78701

Philip G. Eisenberg

W. Steven Bryant

Locke Lord LLP

600 Travis Street, Suite 2800
Houston, Texas 77702

IBM Corporation
Bankruptcy Coordinator
Roger Laviolette

275 Viger East, Suite 400
Montreal, QC H2X 3R7
Canada

Kate P. Foley

Christine E. Devine

Mirick O’Connell, DeMallie & Lougee
1800 West Park Drive, Suite 400
Westborough, MA 01581

Courtney Harris

Aldine ISD

14910 Aldine-Westfield Rd.
Houston, Texas 77032

James V. Hoeffner

GRAVES, DOUGHERTY, HEARON
MOODY, P.C.

401 Congress Avenue, Suite 2200
Austin, Texas 78701

Hercules Technology Growth
Capital, Inc.,

31 St. James Avenue, Suite 790
Boston, MA 02116

Jason S. Brookner

LOOPER REED & MCGRAW
P.C.

1601 Elm Street, Suite 4600
Dallas, TX 75201

Kurt F. Gwynne

Reed Smith

1201 N Market Street, Suite 1500
Wilmington, DE 19801

Linda Boyle, Esq.

tw telecom inc.

10475 Park Meadows Drive. # 400
Littleton, CO 80124

Craig A. Wolfe, Esq.

Kelley Drye & Warren LLP
101 Park Avenue

New York. New York 10178

Richard E. Mikels

Mintz Levin Cohn Ferris Glovsky
and Popeo, PC

One Financial Center

Boston, MA 02111

Kay D. Brock

Travis County Attorney’s Office
PO Box 1748

Austin, Texas 78767-1748

David Aelvoet

Linebarger Goggan Blair &
Sampson

711 Navarro Street, Suite 300
San Antonio, Texas 78205
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Laura Garfinkel

CABS Billing Division

GSAssociates

5400 Laurel Springs Parkway, Suite 404
Suwanee, GA 30024

BOXER F2, LP

c/o Tracy Fink

720 N Post Oak Blvd., Suite 500
Houston, Texas 77024

Frank N. White

Arnall Golden Gregory LLP
171 17th Street NW, Suite 2100
Atlanta, Georgia 30363-1031

David I. Swan

Lori M. Scott

J Robertson Clarke

McGuire Woods LLP

1750 Tysons Boulevard, Suite 1800
Tysons Corner, Virginia 22102

Margarita Gevondyan

Southern California Edison Company
2244 Walnut Grove Avenue, 3rd Floor
Rosemead, CA 91770

Bonnie Hackler

Hall Estill Hardwick Gable Golden &
Nelson, PC

320 South Boston Avenue, Suite 200
Tulsa, OK 74103-3706
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Leslie E. Trout

Director of Finance and Administration
ATER WYNNE LLP

1331 NW Lovejoy Street, Suite 900
Portland, OR 97209

Stephen W. Lemmon

Sam Chang

Brown McCarroll, LLP

111 Congress Avenue, Suite 1400
Austin, Texas 78701

Christopher H. Trickey
Brian T. Cummings

Graves, Dougherty, Hearon & Moody, P.C.

401 Congress Avenue, Suite 2200
Austin, Texas 78701

Elizabeth G. Smith

Law Offices of Elizabeth G. Smith
6655 First Park Ten, Suite 250
San Antonio, Texas 78213

Eric J. Taube

Hohmann, Taube & Summers
100 Congress Avenue, Suite 1800
Austin, Texas 78701

Charles E. Richardson, IlI, Esq.
Vice President and General Counsel
Momentum Telecom

800 Montclair Rd., Suite 400
Birmingham, AL 35213-1979

Darryl S. Laddin

Arnall Golden Gregory LLP
171 17th Street NW, Suite 2100
Atlanta, Georgia 30363-1031

Pamella A. Hopper

McGuire Woods LLP

815 Congress Avenue, Suite 940
Austin, Texas 78701

Samuel Castor

Legal Dept.

Switch, Ltd.

7135 Decatur Blvd.
Las Vegas, NV 89118

Steven Willamowsky

Bingham

399 Park Avenue

New York, New York 10022-4689
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

IN RE:

UPH HOLDINGS, INC.

PAC-WEST TELECOMM, INC.
TEX-LINK COMMUNICATIONS, INC.

CASE NO. 13-10570
CASE NO. 13-10571
CASE NO. 13-10572

UNIPOINT HOLDINGS, INC. CASE NO. 13-10573
UNIPOINT ENHANCED SERVICES, CASE NO. 13-10574
INC.

UNIPOINT SERVICES, INC. CASE NO. 13-10575
NWIRE, LLC CASE NO. 13-10576

PEERING PARTNERS
COMMUNICATIONS, LLC

CASE NO. 13-10577

DEBTORS. CHAPTER 11
EIN: 45-1144038; 68-0383568; 74-
2729541; 20-3399903; 74-3023729; 38-
3659257; 37-1441383; 27-2206110; 27-
4254637

6500 RIVER PL. BLVD., BLDG. 2, # 200
AUSTIN, TEXAS 78730

JOINTLY ADMINISTERED UNDER
CASE NO. 13-10570
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ORDER AUTHORIZING AND APPROVING HIGH-LOW ARBITRATION AND
SETTLEMENT AGREEMENT BETWEEN TRUSTEE AND ITALK GLOBAL

COMMUNICATION, INC, PURSUANT TO FED. R, BANKR. PRO. 9013
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CAME ON FOR CONSIDERATION the Motion for an Order Pursuant to Fed. R.
Bankr. Pro. 9019 Authorizing and Approving High-Low Arbitration and Settlement Agreement
Between Trustee and iTalk Global Communications, Inc. of Pending State Court Lawsuit
(“Motion”) that Lowell Feldman, Liquidating Trustee of the UPH Liquidating Trust
(the *“Trustee™) filed; and the Court having reviewed the Motion and considered the main
elements of the Agreement (as defined in the Motion) finds good cause for the relief granted
herein. It is therefore

ORDERED that the Motion is hereby granted in its entirety;

ORDERED that the Trustee is authorized to enter into the Agreement with iTalk Global
Communications, Inc. (the “Defendant™); and

ORDERED that, pursuant to FED. R. BANKR. PRO. 9019, the Agreement is hereby
approved.

#i#
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SUBMITTED BY:

JACKSON WALKER L.L.P.
100 Congress Ave., Suite 1100
Austin, Texas 78701

By: /s/ Jennifer F. Weriz
Patricia B. Tomasco
State Bar No. 01797600
| (512)236-2076 — Direct Phone
| (512) 691-4438 — Direct Fax
Email address: ptomascojw.com

Jennifer F. Wertz

State Bar No. 24072822

(512) 236-2247 — Direct Phone
(512) 391-2147 — Direct Fax
Email address: jwertzijw.com

COUNSEL FOR LOWELL FELDMAN, LIQUIDATING
TRUSTEE OF THE UPH LIQUIDATING TRUST
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