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[bookmark: RecToC][bookmark: CaseBackground] Case Background
The Rules
On August 17, 2018, the Joint Administrative Procedures Committee (JAPC) sent the Commission a letter providing comments resulting from JAPC’s review of Chapter 25-6, Florida Administrative Code (F.A.C).[footnoteRef:1] The letter included comments on Rule 25-6.0440, Territorial Agreements for Electric Utilities, and Rule 25-6.0441, Territorial Disputes for Electric Utilities, F.A.C. [footnoteRef:2]  [1:  JAPC is required to maintain a continuous review of administrative rules and advise the agencies concerned of its findings under Section 120.545, F.S., and Joint Rule 4.6 of the Florida Legislature.]  [2:  The Commission previously addressed JAPC’s comments from this letter regarding several other rules. See Order No. PSC-2019-0518-FOF-EI, issued on December 11, 2019, in Docket No. 20190164, In re: Proposed amendment of Rule 25-6.0141, F.A.C., Allowance for Funds Used During Construction; Rule 25-6.033, F.A.C., Tariffs; Rule 25-6.036, F.A.C., Inspection of Plant; and Rule 25-6.037, F.A.C., Extent of System Which Utility Shall Operate and Maintain.] 

Rule 25-6.0440, F.A.C., requires all territorial agreements between electric utilities to be submitted to the Commission for approval. The rule lists the information that must be provided and sets forth the factors that the Commission may consider in approving territorial agreements. Rule 25-6.0441, F.A.C., states that a territorial dispute proceeding may be initiated by a petition from an electric utility requesting the Commission to resolve the dispute. The rule lists the information required in the petition and identifies the factors the Commission may consider in resolving territorial disputes. Both rules state that the Commission’s consideration is not limited to the factors that are listed.

The territorial agreement and territorial dispute rules implement Section 366.04(2), F.S., which gives the Commission the power to approve territorial agreements and to resolve territorial disputes involving rural electric cooperatives, municipal electric utilities, and other electric utilities under its jurisdiction. For territorial disputes, Section 366.04(2)(e), F.S., states that:

the Commission may consider, but not be limited to consideration of, the ability of the utilities to expand services within their own capabilities and the nature of the area involved, including population, the degree of urbanization of the area, its proximity to other urban areas, and the present and reasonably foreseeable future requirements of the area for other utility services.

The factors listed in Section 366.04(2)(e), F.S., are included in the list of factors in Rule 25-6.0441, F.A.C., although the language is not identical. JAPC’s interpretation of Section 366.04(2)(e), F.S., is that the Legislature gave the Commission authority to consider factors other than those listed in the statute in resolving territorial disputes, but those additional factors need to be identified in the rule.

JAPC’s Comments
JAPC’s letter noted that Rules 25-6.0440 and 25-6.0441, F.A.C., both state that the Commission “may consider, but not be limited to” certain enumerated factors in making its determination.  JAPC commented that the use of the quoted phrase in the rules implies that there are additional expectations or standards that could be enforced that are not enumerated. JAPC asked the Commission to review Section 120.52(8)(d), F.S., which provides that it is an invalid exercise of delegated legislative authority if a rule is vague, fails to establish adequate standards for agency decisions, or vests unbridled discretion in the agency.

Procedural Matters
This rulemaking was initiated to address JAPC’s comments on Rules 25-6.0440 and 25-6.0441, F.A.C. The Notice of Development of Rulemaking appeared in the November 18, 2019 edition of the Florida Administrative Register (F.A.R.). Tampa Electric Company (TECO) and the Florida Electric Cooperatives Association (FECA) filed comments on December 3, 2019, and Florida Power & Light Company, Duke Energy Florida, and the Florida Municipal Electric Association joined FECA’s comments. TECO requested a workshop in its December 3, 2019 comments, and FECA requested a workshop on December 4, 2019. However, TECO and FECA withdrew their requests for a workshop on February 3, 2020, after staff revised its draft rule based on comments contained in the requests for workshop. The Office of Public Counsel was provided the opportunity to comment on the draft rule amendments.

This recommendation addresses whether the Commission should amend Rules 25-6.0440 and 25-6.0441, F.A.C. The Commission has jurisdiction under Sections 350.127(2), 366.04(2), (4), (5), and 366.05(7), F.S.
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[bookmark: DiscussionOfIssues]Discussion of Issues
Issue 1:	 
 Should the Commission propose the amendment of Rule 25-6.0440, Territorial Agreements for Electric Utilities, and Rule 25-6.0441, Territorial Disputes for Electric Utilities, F.A.C.?
Recommendation: 
 Yes, the Commission should propose the amendment of Rules 25-6.0440 and 25-6.0441, F.A.C., as set forth in Attachment A. The Commission should also certify Rules 25-6.0440 and 25-6.0441, F.A.C., as minor violation rules. (Cowdery, Guffey) 
Staff Analysis: 
 The Commission adopted Rules 25-6.0440 and 25-6.0441, F.A.C., to implement its authority under Section 366.04(2), F.S., to approve territorial agreements and resolve territorial disputes. Both rules list factors the Commission may consider in making its determinations.  The language in both rules states that the Commission’s consideration is “not limited to” the listed factors. In its rule review letter, JAPC conveyed its concern that the phrase “may consider, but not be limited to the consideration of,” implied that there are additional expectations or standards that could be enforced, which could be considered an invalid exercise of delegated legislative authority under Section 120.52(8)(c), F.S.

In order to address JAPC’s concern, staff is recommending that the phrase “but not be limited to consideration of” be deleted from both rules. In lieu of this phrase, staff is recommending that a criterion be added to each rule that allows the Commission to consider “[a]ny other factor the Commission finds relevant in reaching a determination” that the territorial agreement or resolution of the territorial dispute “is in the public interest.” In addition, staff recommends that the territorial dispute rule be amended for clarity to state that the Commission’s consideration of the listed factors is in addition to the factors listed in Section 366.04(2)(e), F.S.

Florida courts have held that both the resolution of territorial disputes and the approval of territorial agreements should ultimately be guided by the public interest standard. Gulf Coast Elec. Co-op., Inc. v. Johnson, 727 So. 2d 259, 264 (Fla. 1999). As a part of this public interest test, the Commission should ensure its decision prevents the uneconomic duplication of generation, transmission, and distribution assets. Id.; see Section 366.05, F.S. Staff believes that the recommended amendments of these rules will adhere to the public interest standard. 

This draft language ensures that the Commission has wide latitude to consider factors that may be unique to each dispute or agreement. At the same time, the draft language limits the Commission’s discretion, using the judicially approved public interest test, and satisfies JAPC’s concerns. 

In addition, staff is also recommending some non-substantive amendments to both rules. These recommended amendments are to update and clarify the rules.

Minor Violation Rules Certification
Pursuant to Section 120.695, F.S., the agency head must certify for each rule filed for adoption whether any part of the rule is designated as a rule the violation of which would be a minor violation. Rules 25-6.0440 and 25-6.0441, F.A.C., are currently listed on the Commission’s website as rules for which a violation would be minor because violation of the rules would not result in economic or physical harm to a person or have an adverse effect on the public health, safety, or welfare or create a significant threat of such harm. The amendments to the rules would not change their status as minor violation rules. Thus, staff recommends that the Commission certify Rules 25-6.0440 and 25-6.0441, F.A.C., as minor violation rules.
Statement of Estimated Regulatory Costs
Pursuant to Section 120.54(3)(b), F.S., agencies are encouraged to prepare a statement of estimated regulatory costs (SERC) before the adoption, amendment, or repeal of any rule. The SERC is appended as Attachment B to this recommendation. 
The SERC concludes that the rules will not likely directly or indirectly increase regulatory costs in excess of $200,000 in the aggregate in Florida within one year after implementation.  Further, the SERC economic analysis concludes that the rules will not likely have an adverse impact on economic growth, private sector job creation or employment, private sector investment, business competitiveness, productivity, or innovation in excess of $1 million in the aggregate within five years of implementation. Thus, the rules do not require legislative ratification pursuant to Section 120.541(3), F.S. In addition, the SERC states that the rules will not have an adverse impact on small business and will have no impact on small cities or counties. No regulatory alternatives were submitted pursuant to paragraph 120.541(1)(a), F.S. None of the impact/cost criteria established in paragraph 120.541(2)(a), F.S., will be exceeded as a result of the recommended amendments to Rules 25-6.0440 and 25-6.0441, F.A.C. 
Conclusion
Staff recommends that the Commission should propose the amendment of Rules 25-6.0440 and 25-6.0441, F.A.C., as set forth in Attachment A. The Commission should also certify Rules 25-6.0440 and 25-6.0441, F.A.C., as minor violation rules.
Issue 2:	 
 Should this docket be closed?
Recommendation: 
 Yes. If no requests for hearing, information regarding the SERC, proposals for a lower cost regulatory alternative, or JAPC comments are filed, the rule should be filed with the Department of State, and the docket should be closed. (Cowdery)
Staff Analysis: 
 If no requests for hearing, information regarding the SERC, proposals for a lower cost regulatory alternative, or JAPC comments are filed, the rule may be filed with the Department of State and the docket should be closed.
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	25-6.0440 Territorial Agreements for Electric Utilities.
	(1) All territorial agreements between electric utilities must shall be submitted to the Commission for approval. Each territorial agreement must shall clearly identify the geographical area to be served by each utility. The submission must shall include:
	(a) A map and a written description of the area,
	(b) The terms and conditions pertaining to implementation of the agreement, and any other terms and conditions pertaining to the agreement,
	(c) The number and class of customers to be transferred,
	(d) Assurance that the affected customers have been contacted and the difference in rates explained,
	(e) Information with respect to the degree of acceptance by affected customers, i.e., the number in favor of and those opposed to the transfer, and
	(f) An official Florida Department of Transportation (DOT) General Highway County map for each affected county depicting boundary lines established by the territorial agreement. Upon approval of the agreement, any modification, changes, or corrections to this agreement must be approved by this Commission.
	(2) Standards for Approval. In approving territorial agreements, the Commission may consider, but not be limited to consideration of:
	(a) The reasonableness of the purchase price of any facilities being transferred;
	(b) The reasonable likelihood that the agreement, in and of itself, will not cause a decrease in the reliability of electrical service to the existing or future ratepayers of any utility party to the agreement; and
	(c) The reasonable likelihood that the agreement will eliminate existing or potential uneconomic duplication of facilities; and.
	(d) Any other factor the Commission finds relevant in reaching a determination that the territorial agreement is in the public interest.
	(3) The Commission may require additional relevant information from the parties of the agreement, if so warranted.
Rulemaking Authority 350.127(2), 366.05(1) FS. Law Implemented 366.04(2), (4), (5), 366.05(7) FS. History–New 3-4-90, Amended 2-13-96, ____________.
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	25-6.0441 Territorial Disputes for Electric Utilities.
	(1) A territorial dispute proceeding may be initiated by a petition from an electric utility requesting the Commission to resolve the dispute. Additionally the Commission may, on its own motion, identify the existence of a dispute and order the affected parties to participate in a proceeding to resolve it. Each utility that which is a party to a territorial dispute must shall provide a map and a written description of the disputed area along with the conditions that caused the dispute. Each utility party must shall also provide a description of the existing and planned load to be served in the area of dispute and a description of the type, additional cost, and reliability of electrical facilities and other utility services to be provided within the disputed area.
	(2) In resolving territorial disputes, the Commission may consider, in addition to the factors listed in s. 366.04(2)(e): but not be limited to consideration of:
	(a) The capability of each utility to provide reliable electric service within the disputed area with its existing facilities and the extent to which additional facilities are needed;
	(b) The nature of the disputed area, including population and the type of utilities seeking to serve it, the and degree of urbanization of the area and its proximity to other urban areas, and the present and reasonably foreseeable future requirements of the area for other utility services;
	(c) The cost of each utility to provide distribution and subtransmission facilities to the disputed area presently and in the future; and
	(d) Any other factor the Commission finds relevant in reaching a determination that the resolution of the territorial dispute is in the public interest; and 
	(e) (d) If all other factors are substantially equal, customer Customer preference if all other factors are substantially equal.
	(3) The Commission may require additional relevant information from the parties of the dispute, if so warranted.
	(4) Upon resolution of each territorial dispute, the parties to the dispute must shall submit to the Commission an official Florida Department of Transportation (DOT) General Highway County map for each affected county depicting boundary lines established by the resolution of the territorial dispute.
Rulemaking Authority 350.127(2), 366.05(1) FS. Law Implemented 366.04(2), (4), (5), 366.05(7) FS. History–New 3-4-90, Amended 2-13-96,_________.
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DATE: February 27, 2020

TO: Andrew King, Senior Attorney, Office of the General Counsel

FROM: Sevini K. Guffey, Public Utility Analyst II, Division of Economicsg' (‘<_ C,' )

RE: Statement of Estimated Regulatory Costs for Recommended Rule 25-6.0440,

Florida Administrative Code (F.A.C.), Territorial Agreements for Electric Utilities
and Rule 25-6.0441, F.A.C., Territorial Disputes for Electric Utilities.

Commission staff is recommending revisions to Rule 25-6.0440, F.A.C., Territorial Agreements
for Electric Utilities and Rule 25-6.0441, F.A.C., Territorial Disputes for Electric Utilities. The
purpose of the recommended rule revisions is to address concerns presented by the Joint
Administrative Procedures Committee (JAPC) which stated that subsection (2) of Rule 25-
6.0440, F.A.C., and subsection (2) of Rule 25-6.0441, F.A.C., as currently written, sets forth that
the Commission “may consider, but not be limited to” certain enumerated factors. The use of the
quoted phrase implies that there are additional expectations or standards that could be enforced.

The recommended modifications to Rule 25-6.0440, F.A.C., and Rule 25-6.0441, F.A.C.,
addresses JAPC’s concerns regarding subsection (2) of each rule. The modification replaces this
language and incorporates a new subsection (2)(d) to each rule that clarifies that the Commission
may consider other relevant factors in determining if the territorial agreement is in the public
interest or if the resolution to the territorial dispute is in the public interest. This clarifying
language will not require any additional incremental costs to individuals or entities.

The attached Statement of Estimated Regulatory Costs (SERC) addresses the economic impacts
and considerations required pursuant to Section 120.541, Florida Statutes (F.S.). The SERC
analysis indicates that the recommended rule revisions will not likely increase regulatory costs,
including any transactional costs or have an adverse impact on business competitiveness,
productivity, or innovation in excess of $1 million in the aggregate within five years of
implementation. The recommended rule revisions would not potentially have adverse impacts on
small businesses, would have no implementation cost to the Commission or other state and local
government entities, and would have no impact on small cities or counties.

No regulatory alternatives were submitted pursuant to Section 120.541(1)(g), F.S. The SERC
concludes that none of the impacts/cost criteria established in Sections 120.541(2)(a), (c), (d),

and (e), F.S., will be exceeded as a result of the recommended rule revisions.

cc: SERC File
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FLORIDA PUBLIC SERVICE COMMISSION
STATEMENT OF ESTIMATED REGULATORY COSTS
Rules 25-6.0440 and 25-6.0441, F.A.C.

1. Will the proposed rule have an adverse impact on small business? [120.541(1)(b),
F.S.] (See Section E., below, for definition of small business.)

Yes [] No [X
If the answer to Question 1 is “yes”, see comments in Section E.
2. |s the proposed rule likely to directly or indirectly increase regulatory costs in excess
of $200,000 in the aggregate in this state within 1 year after implementation of the

rule? [120.541(1)(b), F.S.]

Yes [] No X

If the answer to either question above is “yes”, a Statement of Estimated Regulatory
Costs (SERC) must be prepared. The SERC shall include an economic analysis
showing:

| A. Whether the rule directly or indirectly:

(1) Is likely to have an adverse impact on any of the following in excess of $1 million in
the aggregate within 5 years after implementation of the rule? [120.541(2)(a)1, F.S.]

Economic growth Yes[ ] No [X
Private-sector job creation or employment Yes[ ] No
Private-sector investment Yes[ ] No

(2) Is likely to have an adverse impact on any of the following in excess of $1 million in
the aggregate within 5 years after implementation of the rule? [120.541(2)(a)2, F.S.]

Business competitiveness (including the ability of persons doing
business in the state to compete with persons doing business in other

states or domestic markets) Yes [ ] No
Productivity Yes [ ] No

Innovation Yes [ ] No
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(3) Is likely to increase regulatory costs, including any transactional costs, in
excess of $1 million in the aggregate within 5 years after the implementation of the
rule? [120.541(2)(a)3, F.S.]

Yes [ ] No

Economic Analysis: Chapter 366.04(2)(d) and (e) gives the Commission authority to
approve and to resolve territorial agreements and territorial disputes between rural
electric cooperatives, municipal electric utilities and other electric utilities under its
jurisdiction. The recommended modifications to Rule 25-6.0440, F.A.C., and Rule 25-
6.0441, F.A.C., addresses JAPC's concerns in subsection (2) of each rule that currently
state the Commission may consider, “but not be limited to consideration of:". The
modification replaces this language and incorporates a new subsection (2)(d) to each
rule that clarifies that the Commission may consider other relevant factors in
determining if the territorial agreement is in the public interest or if the resolution to the
territorial dispute is in the public interest. This clarifying language will not require any
additional incremental costs to individuals or entities.

B. A good faith estimate of: [120.541(2)(b), F.S.]
(1) The number of individuals and entities likely to be required to comply with the rule.

The number of entities required to comply with this rule would be the five investor-
owned electric utilities, 34 municipal electric providers, and 17 cooperative providers.

(2) A general description of the types of individuals likely to be affected by the rule.

Types of individuals to be affected by the rule would be the customers of the five
investor-owned electric utilities, 34 municipal electric providers, and 17 cooperative
providers. Customers may be affected when service territories are amended and
customers get transferred from one utility to another.

C. A good faith estimate of: [120.541(2)(c), F.S.]

(1) The cost to the Commission to implement and enforce the rule.
X] None. To be done with the current workload and existing staff.
] Minimal. Provide a brief explanation.

[] Other. Provide an explanation for estimate and methodology used.





image5.JPG
(2) The cost to any other state and local government entity to implement and enforce
the rule.

XI None. The rule will only affect the Commission.
[] Minimal. Provide a brief explanation.

[] Other. Provide an explanation for estimate and methodology used.

(3) Any anticipated effect on state or local revenues.
X] None.
[ ] Minimal. Provide a brief explanation.

[] Other. Provide an explanation for estimate and methodology used.

D. A good faith estimate of the transactional costs likely to be incurred by individuals
and entities (including local government entities) required to comply with the
requirements of the rule. “Transactional costs” include filing fees, the cost of obtaining a
license, the cost of equipment required to be installed or used, procedures required to
be employed in complying with the rule, additional operating costs incurred, the cost of
monitoring or reporting, and any other costs necessary to comply with the rule.
[120.541(2)(d), F.S.]

[] None. The rule will only affect the Commission.

XI Minimal. Provide a brief explanation. The recommended rule revision
clarifies the standards for approval which states that the Commission may
consider any other relevant factor provided to the Commission by the utility when
reaching a determination about the territorial agreement or dispute.

[] Other. Provide an explanation for estimate and methodology used.

E. An analysis of the impact on small businesses, and small counties and small cities:
[120.541(2)(e), F.S.] |

(1) “Small business” is defined by Section 288.703, F.S., as an independently owned
and operated business concern that employs 200 or fewer permanent full-time
employees and that, together with its affiliates, has a net worth of not more than $5

3
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million or any firm based in this state which has a Small Business Administration 8(a)
certification. As to sole proprietorships, the $5 million net worth requirement shall
include both personal and business investments.

X No adverse impact on small business.

[] Minimal. Provide a brief explanation.

[[] Other. Provide an explanation for estimate and methodology used.
(2) A “Small City” is defined by Section 120.52, F.S., as any municipality that has an
unincarcerated population of 10,000 or less according to the most recent decennial
census. A “small county” is defined by Section 120.52, F.S., as any county that has an
unincarcerated population of 75,000 or less according to the most recent decennial
census.

No impact on small cities or small counties.

[] Minimal. Provide a brief explanation.

[] Other. Provide an explanation for estimate and methodology used.

F. Any additional information that the Commission determines may be useful.
[120.541(2)(f), F.S.]

None.

Additional Information:

G. A description of any regulatory alternatives submitted and a statement adopting the
alternative or a statement of the reasons for rejecting the alternative in favor of the
proposed rule. [120.541(2)(g), F.S.]

No regulatory alternatives were submitted.

[[] A regulatory alternative was received from

[_] Adopted in its entirety.

[] Rejected. Describe what alternative was rejected and provide
a statement of the reason for rejecting that aiternative.
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