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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 
 
In re: Storm Protection Plan Cost Recovery 
Clause 

   Docket No. 20200092-EI 
 
   Filed: June 16, 2020 

 
JOINT MOTION OF FLORIDA POWER & LIGHT COMPANY, GULF POWER 

COMPANY, TAMPA ELECTRIC COMPANY, AND DUKE ENERGY FLORIDA, LLC 
TO MODIFY THE REBUTTAL TESTIMONY DATE 

AND DISCOVERY COMPLETION DATE ESTABLISHED BY 
ORDER NO. PSC-2020-0170-PCO-EI   

Florida Power & Light Company (“FPL”), Gulf Power Company (“Gulf”), Tampa Electric 

Company (“TECO”), and Duke Energy Florida, LLC(“DEF”) (hereinafter, collectively, the 

“Utilities”) pursuant to Rule 28-106.204, Florida Administrative Code (F.A.C.), hereby jointly file 

this Motion requesting that the date for filing rebuttal testimony and the discovery deadline 

established in Order No. PSC-2020-0170-PCO-EI (“OEP”) issued May 29, 2020, be modified.  

Specifically, the Utilities request that the date for rebuttal testimony be modified from September 

11, 2020 to September 23, 2020, and that the discovery deadline be modified from September 25, 

2020 to October 5, 2020.  For the reasons explained below, the Utilities submit that the proposed 

modification to the date for rebuttal testimony is necessary to avoid substantial prejudice to the 

Utilities, which have the burden of proof in this proceeding.  The Utilities also submit that any 

potential impacts from the modified rebuttal date will be mitigated by the proposed modification 

to the discovery deadline, which will provide interested parties additional time for relevant 

discovery following rebuttal.  The Utilities believe that proposed modifications to the rebuttal date, 

combined with the modified discovery deadline, reasonably balances the interests of all 

stakeholders.  In support, the Utilities state as follows:  

1. On June 27, 2019, the Governor of Florida signed CS/CS/CS/SB 796 addressing 

Storm Protection Plan Cost Recovery, which was codified in Section 366.96, Florida Statutes 

(“F.S”).  Therein, the Florida Legislature directed each investor owned utility (“IOU”) to file a 
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transmission and distribution storm protection plan (“SPP”) that covers the immediate 10-year 

planning period and explains the systematic approach the utility will follow to achieve the 

legislative objectives of reducing restoration costs and outage times associated with extreme 

weather events and enhancing reliability.  Section 366.96(3), F.S. 

2. The Florida Legislature also directed that the Florida Public Service Commission 

(“Commission”) conduct an annual proceeding to determine the IOUs’ prudently-incurred SPP 

costs and allow the IOUs to recover such costs through a charge separate and apart from their base 

rates, to be referred to as the storm protection plan cost recovery clause (“SPPCRC”).  Section 

366.96(7), F.S. 

3. The Florida Legislature directed the Commission to propose rules to implement and 

administer Section 366.96 as soon as practicable but no later than October 31, 2019.  Consistent 

with this mandate, the Commission initiated a rulemaking and voted at its October 3, 2019 Agenda 

Conference to adopt proposed Rules 25-6.030 and 25-6.031, F.A.C.  However, as a result of the 

Office of Public Counsel’s challenges to the Commission’s proposed SPP Rules, including an 

appeal to and hearing before the Department of Administrative Hearings, which were denied, the 

SPP Rules did not become final and effective until February 18, 2020.   

4. Pursuant to Rule 25-6.031(3), F.A.C., the annual SPPCRC hearing is limited to 

determining the reasonableness of projected SPP costs, the prudence of actual SPP costs incurred 

by the IOUs, and to establish SPP cost recovery factors.  

5. The SPPCRC docket, Docket No. 20200092, was opened for all IOUs on March 

13, 2020.  Commission Staff held multiple informal meetings with all stakeholders to discuss the 

schedule and filings deadlines for the IOUs’ SPPCRC.  Following an April 1, 2020 informal 

meeting, the participating stakeholders reached a consensus on the initial filing and hearing dates 

for the SPPCRC petitions.  However, no consensus on the date for rebuttal was reached. 
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6. On May 29, 2020, the Commission issued the OEP, adopting the following 

milestones and deadlines for the SPPCRC docket: 

(1)  Utility’s testimony and exhibits    July 24, 2020 

(2)  Intervenors’ testimony and exhibits   September 4, 2020 

(3)  Staff’s testimony and exhibits, if any   September 8, 2020 

(4)  Rebuttal testimony and exhibits    September 11, 2020 

(5)  Prehearing Statements     September 25, 2020 

(6)  Discovery Deadline     September 25, 2020 

(7)  Motions to Strike Testimony and Exhibits  September 28, 2020 

(8)  Responses to Motions to Strike    October 1, 2020 

(9)  Prehearing Conference     October 5, 2020 

(10)  Hearing       October 13-15, 2020 

(11)  Briefs       October 28, 2020 

7. Additionally, the OEP modified the time to respond to discovery from the standard 

thirty (30) day response period provided in Fla.R.Civ.P. Rules 1.340 and 1.350 to twenty (20) days 

for discovery requests served prior to rebuttal testimony, and ten (10) days for discovery served 

after rebuttal testimony.  

8. “Motions for extension of time shall be filed prior to the expiration of the deadline 

sought to be extended and shall state good cause for the request.” Rule 28-106.204(4), F.A.C., 

(emphasis added).  The Utilities respectfully submit that the very truncated time adopted for the 

rebuttal testimony is unreasonable and prejudicial against the Utilities. 

9. Under the OEP, the Utilities will be required to file their rebuttal testimony seven 

(7) days after receipt of Intervenors’ testimony and exhibits.  The Utilities respectfully submit that 

seven (7) days for rebuttal testimony is simply not sufficient time to properly review the 
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Intervenors’ testimony, analyze the issues and concerns raised therein, and prepare and file 

meaningfully responsive rebuttal testimony.  It also should be noted that this seven (7) day period 

to prepare rebuttal testimony spans Labor Day Weekend, which means that the Utilities will only 

be provided a total of four (4) business days to prepare and file their rebuttal testimony.   

10. The rebuttal testimony deadline adopted by the OEP also forecloses any meaningful 

discovery by the Utilities.  Indeed, under the OEP the Utilities are required to file their rebuttal 

testimony (within 7 days) long before Intervenors’ responses to discovery requests would be due 

(within 20 days).  As such, the Utilities would have no way to investigate or test the issues and 

claims asserted in the Intervenors’ testimony before the Utilities submit their rebuttal. 

11. Requiring the parties with the burden of proof to prepare rebuttal on such a 

compressed timeframe, and without any opportunity for discovery on Intervenors’ testimony, is 

clearly prejudicial and would severely handicap the Utilities’ ability to fully develop the record on 

the issues raised in the proceeding.  This is particularly true given the fact that this is the very first 

SPPCRC proceeding before the Commission and the scope and number of issues to be addressed 

cannot reasonably be anticipated.  The Utilities submit that it is in the best interest of all 

stakeholders, including the Commission and the public, to ensure that a fair and adequate record 

is fully developed.   

12. To ensure fairness and a complete record, the Utilities propose that the rebuttal 

testimony deadline be modified from September 11, 2020, to September 23, 2020.  This would 

provide the Utilities with a total of nineteen (19) days to analyze the claims asserted in the 

Intervenors’ testimony and prepare meaningful and responsive rebuttal testimony.  Notably, the 

Utilities are not seeking to achieve a more balanced schedule by suggesting a reduction in the time 

allowed by the OEP for Intervenor testimony. 

13. Additionally, the Utilities request that the time to respond to discovery served after 
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Intervenors’ testimony be modified to ten (10) days, which is the same discovery response period 

applicable to the Utilities after their rebuttal testimony is filed.  This modification will ensure that 

the Utilities have an opportunity to receive responses to one set of discovery requests related to 

Intervenors’ testimony before filing their rebuttal testimony. 

14. The Utilities recognize that the proposed modification to the date for rebuttal 

testimony reduces the time for Intervenors’ discovery on the rebuttal testimony before the 

discovery deadline.  To mitigate this impact, if the rebuttal date is modified as requested herein, 

the Utilities propose that the discovery completion date be modified from September 25, 2020 to 

October 5, 2020.  This will ensure that (a) Intervenors are provided with an opportunity to receive 

discovery responses related to the rebuttal testimony under the ten (10) day response period after 

rebuttal, and (b) that discovery is completed by the October 5, 2020 date of the Prehearing 

Conference.   

15. The above-requested changes do not impact any other dates adopted in the OEP, 

including the dates for Intervenors’ testimony, the Prehearing Conference, and the Evidentiary 

Hearings.   

16. The Utilities submit that the above requested modifications to the OEP reasonably 

balance the interests of all stakeholders, and are necessary to achieve a fair and complete 

development of the record in this proceeding.   

17. On behalf of all the Utilities, FPL conferred with all Parties of Record and 

Interested Parties in this docket as to whether they have any objection to the modifications to the 

OEP requested herein.  Florida Public Utilities Company advised that it has no opposition to the 

proposed modifications, Walmart Inc. advised it takes no position on the proposed modifications, 

and the Office of Public Counsel advised that it objects to the proposed modifications.  As of the 

date of this filing, no other Parties of Record or Interested Parties have responded.  
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WHEREFORE, for all the reasons stated above, the Utilities respectfully request that Order 

No. PSC-2020-0170-PCO-EI be modified as follows: 

(a) The date for filing rebuttal testimony be modified from September 11, 2020 to 

September 23, 2020;  

(b) The time to respond to discovery served after the date of Intervenors’ Testimony 

be modified from twenty (20) days to ten (10) days; and 

(c) The discovery deadline be modified from September 25, 2020 to October 5, 2020. 

 
Respectfully submitted this 16th day of June, 2020, 
 
 
By: /s/Christopher T. Wright  

John T. Burnett 
Vice President and Deputy General Counsel 
Christopher T. Wright 
Senior Attorney 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, FL 33408-0420 
Phone: 561-691-7144 
Fax: 561-691-7135 
Email: john.t.burnett@fpl.com 
Email: christopher.wright@fpl.com 
 
FOR FLORIDA POWER & LIGHT COMPANY 
 
 

By: /s/Jason A. Higginbotham  
John T. Burnett 
Vice President and Deputy General Counsel 
Jason A. Higginbotham 
Senior Attorney 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, FL 33408-0420 
Phone: 561-691-7144 
Fax: 561-691-7135 
Email: john.t.burnett@fpl.com 
Email: jason.higginbotham@fpl.com 
 
FOR GULF POWER COMPANY  
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By: /s/ J. Jeffrey Wahlen  

James D. Beasley 
J. Jeffrey Wahlen 
Malcolm M. Means 
Ausley McMullen 
Post Office Box 391 
Tallahassee, Florida 32302 
(850) 224-9115 
Email: jbeasley@ausley.com 
Email: jwahlen@ausley.com 
Email: mmeans@ausley.com 
 
FOR TAMPA ELECTRIC COMPANY 

 
 
 
 
By: /s/ Dianne M. Triplett  

Dianne M. Triplett 
Deputy General Counsel 
Duke Energy Florida, LLC 
299 First Avenue North 
St. Petersburg, FL 33701 
T: 727. 820.4692 
F: 727.820.5041 
E: Dianne.Triplett@Duke-Energy.com 
 
Matthew R. Bernier 
Associate General Counsel 
Duke Energy Florida, LLC 
106 E. College Avenue, Suite 800 
Tallahassee, FL 32301 
T: 850.521.1428 
F: 727.820.5041 
E: Matthew.Bernier@Duke-Energy.com 
    FLRegulatoryLegal@Duke-Energy.com 
 
FOR DUKE ENERGY FLORIDA, LLC 
 
 
 

 
 



 

 
 

CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that a true and correct copy of the foregoing was served by 

electronic delivery to the following parties of record this 16th day of June, 2020: 

Shaw Stiller, Esquire 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399 
sstiller@psc.state.fl.us 
For Commission Staff 

Office of Public Counsel 
c/o The Florida Legislature 
111 West Madison Street, Room 812 
Tallahassee, FL 32399-1400 
kelly.jr@leg.state.fl.us 
rehwinkel.charles@leg.state.fl.us 
christensen.patty@leg.state.fl.us 
david.tad@leg.state.fl.us 
morse.stephanie@leg.state.fl.us 
fall-fry.mireille@leg.state.fl.us 
For Office of Public Counsel 
 

John T. Burnett 
Vice President and Deputy General Counsel 
Jason A. Higginbotham 
Senior Attorney 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, FL 33408-0420 
Email: john.t.burnett@fpl.com 
Email: jason.higginbotham@fpl.com 
For Gulf Power Company 
 

Russell A. Badders 
Vice President & Associate General Counsel 
Gulf Power Company 
One Energy Place 
Pensacola, FL 32520 
Email: russell.badders@nexteraenergy.com  
For Gulf Power Company 
 

Dianne M. Triplett 
Deputy General Counsel 
Duke Energy Florida, LLC 
299 First Avenue North 
St. Petersburg, FL 33701 
E: Dianne.Triplett@Duke-Energy.com 
 
Matthew R. Bernier 
Associate General Counsel 
Duke Energy Florida, LLC 
106 E. College Avenue, Suite 800 
Tallahassee, FL 32301 
E: Matthew.Bernier@Duke-Energy.com 
    FLRegulatoryLegal@Duke-Energy.com 
For Duke Energy Florida, LLC 

James D. Beasley 
J. Jeffrey Wahlen 
Malcolm M. Means 
Ausley McMullen 
Post Office Box 391 
Tallahassee, Florida 32302 
Email: jbeasley@ausley.com 
Email: jwahlen@ausley.com 
Email: mmeans@ausley.com 
 
Ms. Paula K. Brown 
Regulatory Affairs 
P. O. Box 111 
Tampa FL 33601-0111 
regdept@tecoenergy.com 
For Tampa Electric Company 
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James W. Brew 
Laura Wynn Baker 
Stone Mattheis Xenopoulos & Brew, PC 
1025 Thomas Jefferson Street, NW 
Suite 800 West 
Washington, DC 20007-5201 
jbrew@smxblaw.com 
lwb@smxblaw.com 
For PCS Phosphate - White Springs 

Stephanie U. Eaton 
Spilman Thomas & Battle, PLLC 
110 Oakwood Drive, Suite 500 
Winston-Salem, NC 27103 
seaton@spilmanlaw.com 
 
Derrick Price Williamson 
Spilman Thomas & Battle, PLLC 
1100 Bent Creek Boulevard, Suite 101 
Mechanicsburg, PA 17050 
dwilliamson@spilmanlaw.com 
For Walmart Inc. 

 
 
 
 

 /s/Christopher T. Wright    
Christopher T. Wright 
Fla. Auth. House Counsel No. 1007055 
Florida Power & Light Company 
700 Universe Boulevard (JB/LAW) 
Juno Beach, Florida 33408 
 
Attorney for Florida Power & Light Company 

 




