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DUKE ENERGY FLORIDA, LLC’S MOTION FOR  
STAY PENDING JUDICIAL REVIEW 

Duke Energy Florida, LLC (“DEF”), pursuant to Rule 25-22.061, Florida Administrative 

Code, and Rule 9.190(e)(2)(A), Florida Rules of Appellate Procedure, moves to stay the final 

order of the Commission pending appeal and states: 

1. On October 15, 2020, the Commission entered its final order establishing fuel cost 

recovery for DEF (“Final Order”) which denied DEF’s filed exceptions and adopted the 

recommended order issued by the administrative law judge following an evidentiary hearing.  

See Docket No. 20200001-EI, Order No. PSC-2020-0368-FOF-EI.  The Final Order concludes 

DEF (1) failed to act prudently in the operation of its Bartow Power Plant (“Bartow Plant”) 

relating to the February 2017 forced outage, and (2) failed to make prudent adjustment to 

account for replacement power costs associated with derating of the Bartow Plant and must 

refund charges to customers in relation to DEF’s fuel replacement power and other costs 

associated with the outages at its Bartow Plant.  Specifically, the Final Order determines DEF 

should refund $16,166,782.00 to its customers.   

2. Pursuant to Rule 9.030(a)(1)(B)(ii), Florida Rules of Appellate Procedure, DEF 

timely filed its Notice of Appeal of the Final Order on November 2, 2020.  

3. Rule 25-22.061(1)(a), Florida Administrative Code, provides that when an 

appealed order involves the refund of money to customers, the Commission shall grant a stay 



pending judicial proceedings upon motion of the utility or company affected.  See In re Aloha 

Utilities, Inc, 2005 WL 405335 (Fla. P.S.C. Feb. 7, 2005). While the remaining subsection of 

Rule 25-22.061 affords the Commission discretion in determining a stay motion, 

subsection(1)(a) is mandatory when the order appealed “involves the refund of moneys to 

customers.” 

4. Because DEF is an investor-owned electric utility and the order on appeal 

involves the refund of moneys to customers, Rule 25-22.061(1)(a) requires the Commission to 

grant the requested stay pending appeal.  

5. Given the circumstances of this case and the on-going nature of the fuel docket, 

DEF should not be required to post a bond, corporate undertaking, or any other conditions to 

secure the revenues collected by DEF that may ultimately be subject to refund if the order under 

appeal is upheld; that is, because such a refund would take the form of a reduction in DEF’s fuel 

collections for the refund period, no bond, undertaking or other assurances are necessary or 

appropriate. See 25-22.061(1), (3), Florida Administrative Code.   

6. DEF meets the prerequisites for a mandatory stay under the plain language of 

Rule 25-22.061(1)(a). But even if DEF were not entitled to a mandatory stay, the Commission 

should grant a discretionary stay in the alternative based upon a consideration of the non-

exclusive factors outlined in Rule 25-22.061(2), Florida Administrative Code. Specifically, DEF 

is likely to prevail on the merits of the appeal and a stay on implementation of the Final Order 

during the pendency of the appeal would not cause substantial harm or be contrary to the public 

interest. 

7. DEF has demonstrated a likelihood of success on the merits of its appeal for the 

reasons described in DEF’s Proposed Recommended Order at DOAH and in its exceptions to the 



Recommended Order filed with the Commission, both of which are incorporated by reference 

herein. If the Final Order is not stayed, and DEF is successful on appeal, DEF would be entitled 

to recover the improperly refunded revenues from its customers. The public interest favors 

stability in electric utility rates rather than refunds followed by recoupments. The mandatory stay 

provided by Rule 25-22.061(1)(a) is consistent with this sound public policy, and the same 

considerations would counsel in favor of a discretionary stay pending appeal.  

8. Pursuant to Rule 28-106.204(3), Florida Administrative Code, the undersigned 

counsel contacted counsel for each party in this docket to determine whether they object to the 

requested relief in this motion.  DEF is authorized to represent that the Office of Public Counsel 

opposes the motion and will file a response; that PSC Phosphate and the Florida Industrial Power 

Users Group oppose the motion, and that Commission Staff, Florida Power & Light, Gulf Power, 

TECO, and Florida Public Utilities Company take no position on the motion. 

CONCLUSION 

WHEREFORE, DEF respectfully requests that the Commission enter an order granting 

a mandatory stay of the Final Order pending appeal. In the alternative, DEF respectfully requests 

that the Commission enter an order granting a discretionary stay of the Final Order pending 

appeal. 
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