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DUKE ENERGY FLORIDA'S RESPONSE IN OPPOSITION 
TO OFFICE OF PUBLIC COUNSEL'S MOTION TO SEVER DUKE ENERGY 

FLORIDA'S PETITION FOR RATE INCREASE RELATING TO THE SECOND AND 
THIRD TEST YEARS AND REQUEST FOR ORAL ARGUMENT 

Pursuant to Rule 28-106.204(1), F.A.C. , Duke Energy Florida, LLC ("DEF" or the 

"Company") hereby files this Response in Opposition to the Office of Public Counsel' s ("OPC") 

Motion to Sever DEF's Petition for Rate Increase Relating to the Second and Third Test Years 

("Motion") and its Request for Oral Argument. OPC's Motion regurgitates the same arguments 

this Commission has previously rejected regarding this docket 's schedule, improperly argues 

factual matters, misinterprets the MFR rule, and is an untimely motion to dismiss a portion of 

DEF 's Petition. For all these reasons, the Motion should be denied. In support of this Response, 

DEF states: 

A. OPC's Motion 

Citing to Florida Rule of Civil Procedure 1.270(b ), OPC notes that severance is a tool that 

can be used in furtherance of convenience or to avoid prejudice. OPC' s contention that it would 

be prejudiced if the 2026 and 2027 are not severed can be broken into the following arguments: 
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1. It does not have sufficient time to litigate this matter under the current schedule and 
considering Tampa Electric’s pending rate case; 

2. The 2026 and 2027 test years are too speculative to base rates upon; and  
3. The multiple test periods are inconsistent with the “regulatory framework” and would 

remove DEF from the “regulatory oversight provided by statute and rule” without a 
corresponding value to customers. 

OPC then argues that severance would not prejudice DEF or other parties because: 

1. DEF has other options for rate relief, including subsequent year adjustments, limited 
proceedings, or filing subsequent rate cases if warranted (including pursuing the requested 
rate relief “at the appropriate times”); and 

2. Cost recovery clauses mitigates the risk of under-recovery of a “substantial portion” of 
DEF’s operating costs. 
 

B. DEF’s Response 

a. OPC has failed to show it will be prejudiced if its Motion is not granted. 

 OPC’s arguments should be rejected, and the case should move forward as filed. At the 

outset, OPC’s arguments regarding the schedule of this docket and the fact that it is occurring on 

a similar timeframe as Tampa Electric’s rate case have been heard and rejected by this Commission 

on multiple occasions since the commencement of this proceeding. See Order No. PSC-2024-

0092-PCO-EI (fully considering and rejecting OPC’s proposed schedules included in its 

Supplement to its Motion for Expedited Joint Scheduling Conference); doc. no. 03412-2024 (vote 

sheet denying reconsideration of Order No. PSC-2024-0092-PCO-EI).1  The fact that this case is 

proceeding alongside Tampa Electric’s is also no reason to sever a portion of this case – even the 

schedule OPC proposed in its Supplemental filing to its Motion for Expedited Joint Scheduling 

 
1 To the extent the Motion seeks further reconsideration of Order No. PSC-2024-0092-PCO-EI, or the yet 
to be issued order denying reconsideration of same, it too should be rejected. See Rule 25-22.0376(1), 
F.A.C. 
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Conference provided for both cases to proceed essentially simultaneously2 even though OPC was 

put on notice that DEF would propose three test periods by DEF’s Test-Year Notification Letter.3   

 Further, OPC’s argument that the 2026 and 2027 projected test years are “too speculative” 

at this time to base rate adjustments for those years is an improper factual argument based on no 

record evidence. As the Chairman’s March 1, 2024, letter to DEF indicated, the “appropriateness 

of the selected test periods may be an issue in this proceeding” – and rightfully so. DEF bears the 

burden of proof in this proceeding as the party seeking a rate change, and that includes the burden 

of proving by a preponderance of the evidence that the proposed test years are appropriate (e.g., 

not too speculative). OPC simply seeks to have the issue prejudged based on its conclusion that 

those periods must be too speculative (even though, according to OPC, it does not have sufficient 

time to analyze the information, making it dubious that its conclusion is based on any factual 

evidence as opposed to the same preconceived notion OPC held before DEF’s Petition was even 

filed).4   

Indeed, even the order OPC cited to support its claim that the 2026 and 2027 test periods 

are too speculative followed an evidentiary hearing in which the Commission rejected a second 

test period on both policy and factual bases after evaluating the evidentiary record before it in light 

of the circumstances existing at that time. See Order No. PSC-2010-0153-FOF-EI. Notably, the 

Commission affirmed that it had the legal authority to order a “subsequent year increase” based 

upon a “subsequent test year.”  See id. at pp. 7-8.  

 
2 See OPC’s Supplement to Expedited Motion for Joint Scheduling Order, doc. no. 01589-2024 (Apr. 3, 
2024). 
3 See DEF’s Test Year Notification Letter, doc. no. 00435-2024 (Jan. 31, 2024), indicating DEF’s intent to 
file three proposed test years.  
4 See OPC’s Response to DEF’s Test Year Notification Letter, doc. no. 00879-2024, at p. 2 (Feb. 22, 2024). 
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Finally, the argument that the 2026 and 2027 test periods should be severed because they 

are improper under the “regulatory framework” and would remove DEF from the regulatory 

oversight of the Commission should be flatly rejected. First, as discussed above, the Commission 

has held that it has the legal authority to order the very relief DEF is seeking, thereby recognizing 

that the “regulatory framework” supports multiple test periods. See id. Second, DEF will in no way 

be beyond the Commission’s regulatory oversight. It will still be required to file monthly 

surveillance reports and if it is earning outside of its Commission-approved ROE either the 

Commission on its own motion or an intervening party, including OPC, may petition the 

Commission to adjust DEF’s rates accordingly – just like they could if only one test period was 

used in this proceeding. This argument is a red herring. 

OPC has failed to show that it would be prejudiced if DEF’s case is allowed to proceed 

with the three proposed test year included in DEF’s petition, and therefore the Motion should be 

denied. 

b. OPC has failed to show that granting the Motion would not prejudice DEF 

OPC’s arguments that DEF would not be prejudiced if the Motion was granted are wrong. 

To start, OPC’s argument that DEF can simply seek an alternate form of rate relief (e.g., a 

subsequent year adjustment, a limited proceeding, or filing another rate case when rates are no 

longer sufficient, see Motion, at pp. 4-5) indicates that OPC is actually seeking a dismissal of a 

portion of DEF’s Petition, otherwise DEF would not need to file for separate relief with the 2026 

and 2027 test periods still pending.  See Impact Computers & Elecs., Inc. v. Bank of Am., N.A., 

852 So. 2d 946, 948-49 (Fla. 3d DCA 2003) (“the law is clear that ‘the true nature of a motion 

must be determined by its content and not by the label the moving party has used to describe it.’”) 

(quoting Fire & Cas. Ins. Co. of Conn. v. Sealey, 810 So. 2d 988, 992 (Fla. 1st DCA 2002)). 
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Properly construed as a motion to dismiss, OPC’s Motion must be denied as untimely. Rule 28-

106.204(2), F.A.C.5 

However, even if construed as a motion to sever, OPC completely discounts the prejudice 

to DEF (not to mention Commission Staff) of having the two additional test years  severed and 

held in abeyance until some undefined point in the future. First, DEF went through considerable 

time and effort to prepare those additional test years. Second, presumably OPC believes each test 

year should only proceed in the calendar year immediately preceding it,6 notwithstanding the 

Commission’s acknowledged authority to entertain multiple test periods in a single docket. See 

Order No. PSC-2010-0153-FOF-EI. Indeed, such a result would prejudice DEF by requiring it, 

any intervening parties, and Commission to Staff to endure rate cases in three consecutive years 

and incur the additional rate case expense of the repetitive litigation.  

OPC’s argument also ignores DEF’s right to have its properly pled Petition ruled upon. As 

the Florida Supreme Court has stated: 

When factual matters affecting the fairness of utility rates are being considered 
by a regulatory commission the rudiments of fair play and due process require 
that the Company must be afforded a fair hearing and an opportunity to explain 
or rebut those matters. There can be no compromise on the footing of 
convenience or expediency, or because of a natural desire to avoid delay, when 
the minimal requirement of a fair hearing has been neglected or ignored. 

Fla. Gas Co. v. Hawkins, 372 So. 2d 1118, 1121 (Fla. 1979) (finding a denial of due process and 

reversing dismissal of an application for a rate increase without affording the utility a hearing to 

explain why it was not over-earning). As noted above, the appropriateness of the test years 

 
5 Rule 28-106.204(2) requires a motion to dismiss to be filed within 20 days of the assignment of a presiding 
officer. According to the Commission’s website, the Prehearing Officer was assigned before DEF’s petition 
was filed, so DEF has calculated the 20 days from the filing of the Petition.  
6 See Motion, at p. 5 (asserting DEF could still pursue the requested relief at the “appropriate times”) & p. 
3 (asserting that the Commission’s “regulatory framework” contemplates “a single test year rate case 
proceeding”). 
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proposed is an issue in this proceeding – a factual issue which DEF has properly pled and therefore 

has the right to have adjudicated in a timely fashion.  

 And finally, the fact that DEF receives a portion of its revenue from cost recovery clauses 

is irrelevant to the issue raised in DEF’s Petition, i.e., that without the requested base rate increases 

DEF would not be receiving a fair rate of return on its investments made to provide safe and 

reliable service to its customers. 

 C. Request for Oral Argument 

 OPC requested oral argument on its Motion, claiming that it would aid the Commission in 

understanding and evaluating the issues. However, the issues are fully explained in the Motion and 

this Response, in particular because many of the arguments have been previously raised in other 

OPC filings and already rejected by the Commission. Accordingly, DEF believes that oral 

argument is unnecessary. If, however, the Commission would like to hear argument on the matter, 

DEF reserves the right to participate. 

 WHEREFORE, for the reasons discussed above, DEF respectfully requests the 

Commission deny OPC’s Motion.  

       Respectfully submitted, 

       /s/ Dianne M. Triplett   

    DIANNE M. TRIPLETT 
    Deputy General Counsel 
   299 First Avenue North 

   St. Petersburg, FL  33701 
    T:  727. 820.4692 
    E:  Dianne.Triplett@Duke-Energy.com 
   
     
     

mailto:Dianne.Triplett@Duke-Energy.com
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    MATTHEW R. BERNIER 
    Associate General Counsel 
    106 E. College Avenue, Suite 800 
    Tallahassee, FL  32301 
    T:  850.521.1428 
    E: Matt.Bernier@Duke-Energy.com 
 

STEPHANIE A. CUELLO 
      Senior Counsel 
      106 East College Avenue 
      Suite 800 
      Tallahassee, Florida 32301 
      T: (850) 521-1425 
      E: Stephanie.Cuello@duke-energy.com 

         FLRegulatoryLegal@duke-energy.com 
 

MOLLY JAGANNATHAN 
     molly.jagannathan@troutman.com    
     MELISSA O. NEW 
    melissa.butler@troutman.com 
     Troutman Pepper, LLC   
     600 Peachtree Street NE, Ste. 3000 
     Atlanta, GA 30308 

                                                    T: (404) 885-3939 

       Attorneys for Duke Energy Florida, LLC 
 
         
  

mailto:Matt.Bernier@Duke-Energy.com
mailto:Stephanie.Cuello@duke-energy.com
mailto:FLRegulatoryLegal@duke-energy.com
mailto:molly.jagannathan@troutman.com
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CERTIFICATE OF SERVICE  
 

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished via 

electronic mail to the following this 28th day of May, 2024 

         /s/ Dianne M. Triplett 
          Attorney 

Jennifer Crawford / Major Thompson / 
Shaw Stiller 
Office of General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
JCrawfor@psc.state.fl.us 
MThompso@psc.state.fl.us 
SStiller@psc.state.fl.us 
discovery-gcl@psc.state.fl.us 

Walt Trierweiler / Charles J. Rehwinkel /  
Mary Wessling / Austin Watrous 
Office of Public Counsel 
111 W. Madison St., Rm 812 
Tallahassee, FL 32399 
rehwinkel.charles@leg.state.fl.us 
trierweiler.walt@leg.state.fl.us 
watrous.austin@leg.state.fl.us 
wessling.mary@leg.state.fl.us 

Jon C. Moyle, Jr. / Karen A. Putnal 
Moyle Law Firm, P.A. 
FIPUG 
118 North Gadsden Street 
Tallahassee, Florida 32301 
jmoyle@moylelaw.com 
kputnal@moylelaw.com 

Bradley Marshall / Jordan Luebkemann  
Earthjustice  
LULAC & FL Rising 
111 S. Martin Luther King Jr. Blvd.  
Tallahassee, Florida 32301  
bmarshall@earthjustice.org 
jluebkemann@earthjustice.org 

Tony Mendoza / Patrick Woolsey 
Sierra Club 
2101 Webster Street Suite 1300 
Oakland, CA 94612 
tony.mendoza@sierraclub.org 
patrick.woolsey@sierraclub.org 
 

Robert Scheffel Wright / John T. LaVia, III 
Gardner, Bist, Bowden, Dee, LaVia, Wright, Perry & 
Harper, P.A. 
Florida Retail Federation 
1300 Thomaswood Drive 
Tallahassee, Florida 32308 
schef@gbwlegal.com 
jlavia@gbwlegal.com 

Sari Amiel 
Sierra Club 
50 F St. NW, Eighth Floor 
Washington, DC 20001 
sari.amiel@sierraclub.org 
 
James W. Brew  / Laura Wynn Baker /  
Sarah B. Newman  
Stone Mattheis Xenopoulos & Brew, PC 
PCS Phosphate-White Springs  
1025 Thomas Jefferson Street, NW  
Suite 800 West  
Washington, DC 20007-5201  
jbrew@smxblaw.com  
lwb@smxblaw.com  
sbn@smxblaw.com 
 

Peter J. Mattheis / Michael K. Lavanga / 
Joseph R. Briscar 
Stone Mattheis Xenopoulos & Brew, PC 
NUCOR 
1025 Thomas Jefferson Street, NW 
Suite 800 West 
Washington, DC 20007‐5201 
pjm@smxblaw.com 
mkl@smxblaw.com 
jrb@smxblaw.com 
 
 
William C. Garner 
Law Office of William C. Garner, PLLC 
SACE 
3425 Bannerman Road 
Unit 105, No. 414 
Tallahassee, FL 32312 
bgarner@wcglawoffice.com 
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