BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for Rate Increase by Florida ) Docket No. 20250011-EI
Power & Light Company )}  Filed: June 10, 2025

)

UNOPPOSED MOTION TO ACCEPT LATE FILED
TESTIMONY OF DAVID FIALKOV

Americans for Affordable Clean Energy, Inc. ("AACE"), Circle K Stores, Inc. ("Circle K"),
RaceTrac Inc. ("RaceTrac"), and Wawa, Inc. ("Wawa") (hereinafter, collectively, "Fuel Retailers"),
pursuant Rule 28-106.204, Florida Administrative Code, respectfully request the Florida Public Service
Commission (“Commission” or “PSC”) accept the testimony of David Fialkov filed on June 9th, 2025
at 5:06 p.m. In support of this Motion, the Fuel Retailers state as follows:

1. Pursuant to the Order Establishing Procedure, Intervenors’ testimony and exhibits were
due to be filed with the Office of Commission Clerk on June 9. 2025, either electronically or on paper.
Order No. PSC-2025-0075-PCO-EI, at 2 (March 14, 2025) (“Order”). The Order further specifies that
if filing paper copies, such testimony and exhibits must be field with the Clerk by 5:00 p.m. The Order
could be read to apply the 5:00 p.m. deadline to paper copies only, but the practice has been to
electronically file as well by 5:00 p.m.

2. While the Order Establishing Procedure, Section IV, Prefiled Testimony and Exhibits,
notes, “Failure of a party to timely prefile exhibits and testimony from any witness in accordance with
the foregoing requirements may bar admission of such exhibits and testimony” (emphasis supplied),
such language is permissive and recognizes the authority of the Commission to accept the Fuel
Retailers' prefiled testimony after 5:00 p.m.

3. On June 9, 2025, the Fuel Retailers filed the direct testimony of David Fialkov at

approximately 5:06 p.m., past 5:00 p.m. due to unforeseen technical circumstances.



4. Understandably, the PSC can impose and enforce deadlines to ensure the expedient
resolution of cases before them. Noncompliance with the PSC's schedule may stymy this effort and
could be unfair to the parties. That is simply not the case here.

5. While Mr. Fialkov's testimony was received by the Commission Clerk after 5:00 p.m.,
service of that testimony timely occurred thereafter at 6:18 p.m., consistent with the requirement to
serve testimony “no later than the date filed with the Commission.” Order, at 2. In addition, the Fuel
Retailers also filed their Petition to Intervene on June 9%, prior to 5:00 p.m., but only after notifying all
parties on June 5, 2025, of their intent to intervene and potentially file testimony. As such, none of the
parties are prejudiced by accepting this testimony a mere six minutes after 5:00 p.m. Appropriately,
Florida public policy favors “deciding a case on its merits rather than on a technicality.” JJK. Int'],
Inc. v. Shivbaran, 985 So. 2d 66, 69 (Fla. 4th DCA 2008).

6. The current situation is akin to the Fourth District Court of Appeal’s practice of
treating non-jurisdictional filings that were filed by 9:00 am as having been filed the previous day.
See Capone v. Florida Bd. cf Regents, 774 So. 2d 825 (Fla. 4th DCA 2000). Assuming the 5:00
p.m. deadline applies to electronic filings, missing that deadline by six minutes is a non-
jurisdictional filing that Capone recognized courts were permitted to accept after procedural
deadlines.

7. For the aforementioned reasons, the Fuel Retailers represent that there is good cause
to accept the testimony of David Fialkov for filing. As the Fuel Retailers noted in their Petition to
Intervene and in the cover letter accompanying the testimony, the testimony was submitted subject
to granting the Petition to Intervene. Filing testimony is without regard to the substance or merits
of the testimony, nor is filing admission into the record, which are matters to be addressed later.

8. Counsel for the Fuel Retailers conferred with counsel for all parties of record and

FPL and the intervenors take no position on this Motion.
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WHEREFORE, Americans for Affordable Clean Energy, Circle K Stores, Inc., RaceTrac,
Inc., and Wawa, Inc. request that the Commission accept the testimony of David Fialkov for filing
in this proceeding, subject to granting the Petition to Intervene and recognizing that acceptance for
tiling is without regard to the substance or merits of the testimony or being admitted in the record,
which are matters to be addressed later.

RESPECTFULLY SUBMITTED this 10th day of June, 2025.

s/ Flovd R. Se.f

Floyd R. Self, B.C.S. (Fla. Bar No. 608025)
Ruth Vafek, Esq. (Fla. Bar No. 34228)
Berger Singerman LLP

313 North Monroe Street, Suite 301
Tallahassee, Florida 32301

Direct Telephone: (850) 521-6727

Email: fself@bergersingerman.com

Email: rvafek@bergersingerman.com




CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Unopposed Motion To Accept Late Filed

Testimony Of David Fialkov has been furnished by electronic mail, this 10th day of June 2025,

to the following:

Office of the General Counsel

Shaw Stiller, (850) 413-6187

Shaw Stiller (sstiller@psc.state.fl.us)
Timothy Sparks, (850) 413-6216
Timothy Sparks tsparks@psc.state.fl.us

Office of Public Counsel (25)
Walt Trierweiler/Mary A. Wessling
c/o The Florida Legislature

111 W. Madison Street, Suite 812
Tallahassee FL 32399-1400
Trierweiler.walt@leg.state.fl.us
wessling.mary@leg.state.fl.us

Florida Power & Light Company
Kenneth A. Hoffman

134 West Jefferson Street
Tallahassee FL 32301-1713

(850) 521-3901

(850) 521-3939
ken.hoffman@fpl.com

Florida Power & Light Company
J. Burnett/M. Moncada/C. Wright/W. Cox/J.
Baker

700 Universe Boulevard

Juno Beach FL 33408-0420

(561) 304-5253

(561) 691-7135
maria.moncada@fpl.com
john.t.burnett@fpl.com
christopher.wright@fpl.com
will.p.cox@fpl.com
joel.baker@fpl.com

Holland Law Firm (25)

D. Bruce May/Kevin W. Cox/Kathryn Isted
315 South Calhoun Street, Suite 600
Tallahassee FL 32301

(850) 224-7000

bruce.may@hklaw.com
kevin.cox@hklaw.com
kathryn.isted@hklaw.com

Represents: Florida Energy for Innovation
Association

Florida Energy for Innovation Association
(25)

1700 Flamingo Drive

Orlando FL 32803-1911

(407) 947-0877
Contact@EnergyForInnovation.org
Represented By: Holland Law Firm




Florida Industrial Power Users Group
(25b)

Jon C. Moyle, Jr./Karen A. Putnal
c/o Moyle Law Firm

118 North Gadsden Street
Tallahassee FL 32301

(850) 681-3828

(850) 681-8788
jmoyle@moylelaw.com
mqualls@moylelaw.com
kputnal@moylelaw.com

Federal Executive Agencies (25)
L. Newton/A. George/T. Jernigan/J. Ely/M.
Rivera/E. Payton

139 Barnes Drive, Suite 1
Tyndall AFB FL 32403

(850) 283-6347
Ashley.George.4(@us.af.mil
ebony.payton.ctr@us.af.mil
Leslie.Newton.1(@us.af.mil
Michael .Rivera.51(@us.af.mil
thomas.jernigan.3@us.af.mil
james.ely@us.af.mil

Spilman Law Firm (25 NC)
Stephanie U. Eaton

110 Oakwood Drive, Suite 500
Winston-Salem NC 27103
(336) 631-1062

(336) 725-4476
seaton@spilmanlaw.com
Represents: Walmart Inc.

Spilman Law Firm (25 PA)

Steven W. Lee

1100 Bent Creek Boulevard, Suite 101
Mechanicsburg PA 17050

(717) 791-2012

(717) 795-2743
slee@spilmanlaw.com

Represents: Walmart Inc.

Garner Law Firm (25)

William C. Garner

3425 Bannerman Road

Tallahassee FL 32312

(850) 320-1701

(850) 792-6011
bgarner@wcglawoffice.com
Represents: Southern Alliance for Clean
Energy

Southern Alliance for Clean Energy (25)
P.O. Box 1842

Knoxville TN 37901

(865) 637-6055

Represented By: Garner Law Firm

Florida Retail Federation (25)
Lorena Holley

227 South Adams St.

Tallahassee FL 32301

(850) 222-4082

lorena@frf.org

Represented By: Stone Law Firm

Stone Law Firm (25a)

J. Brew/L. Baker/J. Briscar/S. Newman
1025 Thomas Jefferson St., NW, Suite 800
West

Washington DC 20007

(202) 342-0800

(202) 342-0807

jbrew@smxblaw.com
lwb@smxblaw.com
jrb@smxblaw.com
sbn@smxblaw.com

Represents: Florida Retail Federation




EVgo Services, LLC (25)
Katelyn Lee/Lindsey Stegall

1661 E. Franklin Ave.

El Segundo CA 90245

(213) 500-9092
Katelyn.Lee@evgo.com
Lindsey.Stegall@evgo.com
Represented By: Keyes Law Firm

Keyes Law Firm (25 Vijaykar)
Nikhil Vijaykar

580 California St., 12th Floor
San Francisco CA 94104

(408) 621-3256
nvijaykar@keyesfox.com
Represents: EVgo Services, LLC

Electrify America, LLC (25)

Stephen Bright/Jigar J. Shah

1950 Opportunity Way, Suite 1500

Reston VA 20190

(781) 206-7979
Steve.Bright@electrifyamerica.com
Jigar.Shah@electrifyamerica.com
Represented By: Duane Morris Law Firm

Duane Morris Law Firm (25)

Robert E. Montejo

201 S. Biscayne Boulevard, Suite 3400
Miami FL 33131-4325

Represents: Electrify America, LLC

Earthjustice (25 Miami)

Danielle McManamon

4500 Biscayne Blvd. Ste. 201

Miami FL 33137

(786) 224-7031
dmcmanamon(@earthjustice.org
Flcaseupdates(@earthjustice.org
Represents: League of United Latin
American Citizens of Florida/Environmental
Confederation of Southwest Florida/Florida
Rising, Inc.

Earthjustice (25 Tall)

Bradley Marshall/Jordan Luebkemann
111 S. Martin Luther King Jr. Blvd.
Tallahassee FL 32301

(850) 681-0031

(850) 681-0020
bmarshall@earthjustice.org
jluebkemann@earthjustice.org
flcaseupdates(@earthjustice.org
Represents: Florida Rising, Inc./League of
United Latin American Citizens of
Florida/Environmental Confederation of
Southwest Florida, Inc.

Environmental Confederation of
Southwest Florida (25)

421 Verna Road

Sarasota FL 34230

Represented By: Earthjustice

Florida Rising, Inc. (25)

10800 Biscayne Blvd., Suite 1050
Miami FL 33161

Represented By: Earthjustice

League of United Latin American Citizens
of Florida (25)

100 South Belcher Road #4752

Clearwater FL 33765

Represented By: Earthjustice

/s/ Floyd R. Se.f
Floyd R. Self




