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COMMENTS 

I. Introduction. 

The Citizens of the State of Florida through the Office of Public Counsel (“OPC”) 

appreciate the opportunity to provide these final comments to the Florida Public Service 

Commission (“Commission” or “FPSC”) on this extensive and protracted effort to repeal a bedrock 

consumer protection measure found in the Parent Debt Adjustment (“PDA”) that is codified in 

Rule 25-14.004, Florida Administrative Code (“PDA Rule”).1  Despite the OPC’s frustration with 

the repeated attempts to further raise customer bills, we recognize that this undertaking is part of 

the open democratic process that the citizens of our state and country enjoy.  To this end, the OPC 

is participating once more to urge the abandonment of this repeal effort.  A repeal would only 

serve to line the pockets of shareholders at the expense of affordability challenges that many utility 

customers are suffering.  Florida utility profits, rates and bills are already among the highest in the 

country.  The Commissioners should resist the Staff invitation to make them even higher. 

As has been noted repeatedly and consistently in the comments of the OPC dating back to 

2023, when this latest of several repeal efforts was initiated, the customers are resolutely in favor 

of retention of this rule that contains a rebuttable presumption about the parent’s tax-deductible 

debt embedded in the regulated capital structure.  The previous comments offered by the OPC on 

(1) September 26, 2023 (written comments); (2) March 5, 2024 (Agenda remarks); (3) July 9, 2024 

(Agenda remarks); (4) April 15, 2026 (written comments); and (5) April 22, 2026 (workshop 

comments) are incorporated herein by reference.2  Rather than repeat them for the umpteenth time, 

the OPC commends them to the Commissioners for overall consideration and here will focus on 

 
1 The PDA and the PDA Rule will be referred to interchangeably herein by either term.  
2 See Appendix pages 7-203. 
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three elements of the comments that were offered in the April 22, 2026 workshop: (A) the recently 

concocted notion that rule is somehow outdated despite the acknowledged operation of the 

rebuttable presumption, (B) the long ago Court-rejected notion that the PDA rule somehow 

deprives the utility of an opportunity to earn its authorized rate of return, and (C) comments 

associated with the American Water Works Corporation (“AWWC”).   

II. Argument. 

A. The PDA Rule is well conceived and thoroughly modern and still relevant in its 
operation with the availability of the rebuttable presumption.  
 

On April 22, 2026, the FPSC held a workshop where the Commissioners were present. The 

process was robust. The Commission heard from three segments of the utility industry – electric, 

gas,  and water and wastewater.3 Duke Energy Florida (“DEF” or “Duke”) claimed “as a side note” 

that the PDA was outdated and old fashioned 4  and seemed to complain that that the rule’s 

exclusion of retained earnings in the formula for making the adjustment was perhaps unfairly 

impacting DEF5.  

Throughout all the modernity complaining, DEF nevertheless asserted that it could rebut 

the presumption that parent debt was embedded in the subsidiary equity balance.  DEF noted that 

it had filed testimony to this effect in the most recent rate case in Docket No. 20240025-EI.  It is 

true that the testimony was filed, and Duke made that claim.  It is also true that  Duke made parent 

debt adjustments for the revenue requirements supporting the rate increases that were negotiated 

 
3 Jared Deason entered an appearance on behalf of American Water Works Corporation. On May 
7, 2026, Mr. Deason filed post-workshop comments on his own behalf without mentioning 
American Water Works Corporation. 
4 DEF representative Marcia Olivier claimed that the PDA is “no longer appropriate, necessary or 
consistent with modern ratemaking principles.” April 22, 2026 workshop transcript at 27. 
5 April 22, 2026 workshop transcript at 30-31. 
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in that very docket as a part of the settlement approved in Order No. PSC-2024-0472-AS-EI.6  The 

OPC fully recognizes that the inclusion of the contested PDA adjustment in a negotiated settlement 

is non-precedential and that the nature of that negotiated settlement among the parties was that 

each side is free to advocate differently in the next base rates proceeding.  The 2024 settlement is 

mentioned here by the OPC as a counter to the notion that because DEF filed testimony in that last 

proceeding purporting to rebut the adjustment that it succeeded.  This 2026 testimony about that 

2024 testimony proves nothing relevant here except that even Duke believes that the opportunity 

to rebut the presumption is an option that is both viable and available to them and further that they 

have availed themselves of that aspect of the PDA Rule.  This is clear evidence that the rule was 

well conceived and is fully modern in the sense that it is adaptable to current conditions.  This 

evidence alone mitigates the need to repeal the rule.  

Despite the assertions of some in the process, the PDA is just as relevant today as it was 

when it was implemented first by practice in the 1970s and by rule in the 1980s. It was aggressively 

challenged in both instances by the shareholders of the utilities who wanted to earn a full pretax 

equity return on the cheap tax-deductible debt they invested in their subsidiaries.  The Commission 

and the OPC successfully defended the practice and rule in court, before the Treasury/ IRA and 

Congress.  The fundamentals of the financing of the utility business have not changed. Income 

taxes are calculated the same way.  Holding companies exist the same today as they did 40-50 

years ago.  A parent still issues debt, and comingled with other available funds, they invest it in 

their regulated subsidiary.  This fundamental affiliate transaction activity still occurs today. To the 

extent that borrowed funds can be isolated and proven to NOT be invested in the subsidiary’s 

equity, the adjustment is not made.  This has always been the case under the rule.  

 
6 Order No. PSC-2024-0472-AS-EI, issued November 12, 2024 at 26, 79 (line 8). 
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The customers say let the PDA Rule operate as intended and let the utilities meet their 

burden of proof to demonstrate the correct level of income tax expense as has always been 

required.7  OPC invites the Commissioners to reject the advice of  Staff  that the Commissioners 

simply hand the utilities a guaranteed increase in rates  by summarily relieving them of  their 

fundamental burden to prove entitlement to recover the true income tax expense costs they incur 

as discussed in more detail in Section II.B. 

B. As found by the Florida Supreme Court, the rule does not deprive shareholders of 
earning the authorized return but instead provides some protection to customers from 
completely overpaying an equity return (and the associated income taxes) on debt that 
is disguised as equity. 
 

The PDA rule equitably apportions between shareholders and customers the tax benefit 

that the investing parent receives in the form of a tax deduction on the interest associated with the 

debt invested in the form of equity upon which customers pay a return.  The associated affiliate 

transaction between the parent and subsidiary related to equity investments (and associated 

upstreaming of dividends) is well within the Commission’s jurisdiction to regulate for the 

protection of customers through a reasonable and fair apportionment of the benefits with the costs 

that are incurred. 8  The Staff’s shareholder advocacy now digs up a long-buried notion that 

application of the adjustment deprives the utility of the opportunity to earn its authorized return on 

equity.  More on this long debunked notion below, but it must be said that this is a pure 

smokescreen designed to take the Commissioners’ eyes off the ball of the potential affiliate abuse 

 
7 The burden of demonstrating the appropriate level of income tax expense rest squarely on the 
utility. The operation of the rule, including the rebuttable presumption, is well-aligned with this 
burden of proof.  Fla. Power Corp. v. Cresse, 413 So. 2d 1187 (Fla. 1982).  
8 The parent’s infusion of equity and subsidiary’s payment of dividends to the parent are deemed 
reportable affiliate transactions and treated as such by the required Annual Report filed pursuant 
to Rule 25-6.135. F.A.C. (Electric IOUs) and Rule 25-7.135, F.A.C. (Gas IOUs).  See, for example, 
attached as Exhibit B the highlighted excerpt from the 2023 Annual Report of Florida City Gas. 
Exhibit A, Appendix pages 4-5. 
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that the rule is positioned to reign in.  While the shareholder advocates among Staff claim to be 

concerned about stockholder under recovery, the real issue is that, absent the rule, shareholders 

will be positioned to over recover a return on the equity recorded on the subsidiary balance sheet. 

To the extent that the parent’s tax deductible borrowed funds make up a portion of the equity 

balance upon which the Commission sets rates, customers will overpay the affiliated owners. 

While perhaps not fully correcting this inequity, the PDA moderates this over payment by imputing 

the tax deduction benefit that the parent enjoys on its investment that earns a pretax equity return 

at the Commission.  For a half century this affiliate transaction regulation has been accepted by 

customers as fair enough, even if not perfect. Now the Staff wants to regressively take even that 

crumb of a protection away and award additional corporate welfare for engorged utility 

shareholder bank accounts.  

Decades earlier in 1984 the Florida Supreme Court addressed this, same now supposedly 

newly found argument, in General Tel. Co. v. Florida Public Service Com, 446 So. 2d 1063 (Fla 

1984). In rebuffing a challenge to the PDA Rule based in part on this very notion now advanced 

in 2026 by a surprisingly and disappointingly pliant Staff, the court noted that :  

Appellants challenge the rule itself on two substantive grounds, the first being that 
use of the rule would deny a utility the opportunity to earn a fair rate of return as 
required by section 364.14, Florida Statutes (1981). Specifically, they claim the 
adjustment to a utility's income tax expense figure, said figure having already been 
calculated from the utility's revenue and expenses, would result in an improperly 
low final income tax expense figure.9 
 

(Emphasis added.) 
 
This is the very argument that Staff advanced on April 22, 2026 over 42 years after the 

settled precedent in the February 2, 1984 decision of the Florida Supreme Court.  The Court went 

 
9 General Tel., 446 So. 2d at 1067-68. 
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to great pains to carefully dismantle this utility claim that the Staff now has lovingly adopted.  In 

rejecting the notion that “use of the rule would deny a utility the opportunity to earn a fair rate of 

return,” the Court instead found that the subsidiary collects the more accurate income tax expense 

under the rule by stating: 

 
We find that the adjustment implemented by the rule in question and the resulting 
income tax expense attributed to the utility are more representative of the economic 
realities of a parent-subsidiary consolidated tax liability than is an expense figure 
calculated as if the subsidiary utility had filed a separate return.10 
 

The Court explained this finding by noting that: 
 

[i]n the normal course of a parent-subsidiary relationship, the parent issues debt in 
order to acquire capital to support the operations of its subsidiaries. The capital is 
transferred to the subsidiary in exchange for stock in the subsidiary. As a practical 
matter, the equity of the subsidiary is thus directly supported by the debt of the 
parent. The debt of the parent used to support the subsidiary generates interest 
expense for the parent, which in turn is tax deductible. Although the capital is 
passed on through to the subsidiary, there is no corresponding pass-through of 
interest expense because the parent passes on the capital to acquire an ownership 
interest in the subsidiary as opposed to a creditor's interest. Therefore, the nature of 
the acquired capital changes from debt to equity at the point the capital passes from 
parent to subsidiary.  
 
*** 
 
If the parent and subsidiary had chosen to maintain their separate tax identities, the 
distinction between the capital acquired through debt by the parent and through 
equity by the subsidiary would have been valid. By filing a consolidated return, 
however, the entities have removed the separation between parent and subsidiary 
for tax purposes. No longer is it realistic to treat transactions between parent and 
subsidiary as transactions between separate entities. Parent and subsidiary are now 
components of the consolidated entity and the debt issued by the parent component 
supports the capital structure of the subsidiary component. The pragmatic result is 
that the consolidated entity has issued debt to support its overall capital structure 
and the interest paid on the debt goes toward reducing the tax liability of the 
consolidated entity, therefore benefiting each component member. The adjustment 
implemented by the rule in question merely allocates to the subsidiary component 
the interest expense deduction generated by the proportion of the consolidated debt 
that is used to support the subsidiary component's capital structure.  

 
10 Id. at 1068-69. 
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*** 
Since the adjusted figure accurately represents the income tax expense, revenue 
requirements based on that expense figure would not be set incorrectly and the 
utility therefore is not denied a fair rate of return on investment.11 
 
If this were a basketball game this unanimous Court precedent  would be considered a slam 

dunk; game over, but this is a serious business that affects the pocketbooks of millions of Floridians 

at a time of severe affordability stress and basketball analogies are inadequate to describe how 

incredibly disturbing this repeal effort is. In these times it truly offends the sense of fairness and 

equity that the Staff is continuing in its singular mission of pursuing the repeal of this rule to further 

increase the extravagant profits of Florida utilities. At the time of the 1984 litigation and Court 

opinion, both the Commission Staff and the OPC12 supported the rule and assumedly advanced 

the arguments that supported the Court’s opinion. The OPC finds it troubling that Commission 

Staff now seeks to ask the Commissioners to raise customer rates by abruptly and unilaterally 

reversing a unanimous decision of the Florida Supreme Court and a PDA Rule that the 

Commission has also vigorously defended before the United States Department of the Treasury13 

and the United States Congress.14 

 
11 Id. at 1069. 
12 The opinion noted these parties defending the rule as Appellees: William S. Bilenky, General 
Counsel; Patrick K. Wiggins, Deputy General Counsel; and Jose A. Diez-Arguelles, Associate 
General Counsel, Tallahassee, Florida, for Appellee, Florida Public Service Commission. Jack 
Shreve, Public Counsel; and Kenneth A. Hoffman, Associate Public Counsel, Tallahassee, Florida, 
for Appellee, The Citizens of the State of Florida. 
13 See Exhibit B, Appendix pages 204, 226-227. The included Commission Order No. 24985 
shows that the Treasury Department withdrew a proposed Treasury Regulation that potentially 
could have invalidated the PDA Rule on the theory that it would cause a normalization violation 
if it was deemed a consolidated tax savings adjustment. 
14 Appendix page 22. 
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The OPC ask the Commissioners to join it in rejecting the sophistry15 underlying the 

suggestion of certain elements of Staff that the implementation of the PDA Rule effectively 

deprives the shareholders of the poor PDA-saddled utilities of an opportunity to earn their 

authorized rate of return.  Apart from the rock-solid support that the Supreme Court has given the 

rule, the Commission’s own website provides strong refutation of this ridiculous notion that Staff 

offers about the inability to earn its rate of return.  A bedrock principle of utility ratemaking is 

enshrined on the front page of the Commission’s website and it recognizes that non-recovery of a 

disallowed expense is not a deprivation of the shareholders’ ability to earn the allowed return.  The 

agency unequivocally says: 

[t]he utility is required to justify all of its expenses for the operations of the utility. 
An expense that the Commission determines to be improper, imprudent, or 
unnecessary is disallowed and is excluded from the amount the utility is allowed to 
collect from customers. 

 
As the Court notes, the unrebutted PDA-driven income tax expense is  “more representative 

of the economic realities” and that the “adjusted figure accurately represents the income tax 

expense.” (Emphasis added.)  The bogus “stand-alone” income tax expense that fails to recognize 

the unrebutted quantity of debt embedded in the “booked” equity is exactly what the PDA Rule 

effectively disallows as described in the Commission’s quote above. It is not in the utility’s cost 

of  service and any barred recovery of it cannot be a shareholder deprivation.  

 
15 Sophistry is “1: subtly deceptive reasoning or argumentation; 2:  an argument apparently correct 
in form but actually invalid; especially: such an argument used to deceive . . . . ‘Sophistry’ is 
reasoning that seems plausible on a superficial level but is actually unsound, or reasoning that is 
used to deceive.” Sophistry, MERRIAM-WEBSTER (Aug. 26, 2008), https://www.merriam-
webster.com/word-of-the-day/sophistry-2008-08-26.  
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The affiliated over-recovery of the so-called stand-alone income tax expense, calculated 

without regard to the tax deductions available to the parent related to its debt masquerading as 

equity, is something that the Commission is obligated to moderate if not to outright correct. The 

Commission has vigilantly guarded this henhouse for 50 years. Now Staff wants the 

Commissioners, through PDA Rule repeal, to throw open the doors and let the foxes in and in 

doing so, to effectively raise rates and further increase utility profits, already among the highest in 

the nation.  It bears repeating that the Staff effort to characterize the PDA as causing an ROE 

underrecovery, like the stockholders unsuccessfully attempted to do in 1984, is an invitation to the 

Commissioners to take their eyes off the ball.  In reality, absent the rule and through a resulting 

failure to properly regulate this affiliate transaction, customers will overpay shareholders by 

paying an equity return (and the associated income taxes) on debt that is disguised as equity.  At 

least with respect to the income tax expense, this circumstance involves fairly addressing one of 

those “improper, imprudent, or unnecessary” expenses that the Commission has, on the front page 

of its website, publicly pledged to protect the customers from paying. Leaving the PDA Rule intact 

will help the agency to continue to fulfill that commitment for utility customers. 

C. A brief note on the Comments offered at the workshop on behalf of American Water 
Works Corporation and follow up written remarks of the AWWC representative. 

 
The Commission heard from the AWWC representative whose company has no customers 

in Florida and what essentially sounded like a threat that his company – with no identified Florida 

plans or acquisitions announced – would not invest in Florida utilities unless the PDA Rule was 

repealed. Specifically he stated: 

So I think this debt rule that we are talking about, in the long run, it can raise a 
company who is operating in Florida's cost of capital. It also chases capital away. 
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A rule like this keeps my company from coming to Florida, and other utilities as 
well, which I think is a detriment to the citizens of the state of Florida.16 
 

This claim was not repeated in the personal written comments Mr. Deason filed on May 7, 2026.  

It is disappointing that a utility like AWWC which has the mother of all incentives in the newly 

available 2023 Fair Market Value (“FMV”) statute (section 367.0811, Florida Statutes) which 

provides an overabundance of incentive in the form of substituting FMV rate base valuation for 

the traditional original cost method advances such a petty objection.  The OPC submits that if 

FMV alone is not enough to incent a company like AWWC from entering the market and it needs 

to hide debt in the subsidiary equity in order to siphon off customer-entitled tax deductions for its 

shareholders, perhaps they are not as financially sound as they need to be to serve Florida 

customers.  A heavy handed threat to withhold entry into the state unless the PDA Rule is repealed 

is also certainly not a good look for out-of-state AWWC.  

OPC would note that in the May 7th comments, Mr. Deason appears to have misunderstood 

the OPC testimony.  The OPC never advocated for use of  “double leverage.”  The comments 

attributed to the OPC at page 2 of Mr. Deason’s written filing were not even remotely the OPC 

advocating for double leverage.  The OPC was simply contrasting the misguided assertion by staff 

and others that the PDA Rule somehow implements a double leverage adjustment, which is a 

capital structure adjustment, against the nature of the PDA which is solely an income statement 

adjustment. 17 Changes in the national landscape of the related to double leverage have zero 

 
16 April 22, 20026 Workshop Transcript at 66, Appendix at page 72.   
17 The Iowa and Tennessee cases cited by Mr. Deason illustrate the totally misplaced nature of the 
failed effort to link the PDA with the discarded “double leverage” capital structure adjustment. A 
straightforward reading of the two orders demonstrates how the PDA could not be more dissimilar 
to the double leverage adjustment’s wholesale changeout of the subsidiary capital structure. Final 
Order, In Re: Iowa-American Water Company, Docket No. RPU 2016-0002, Iowa PUC LEXIS 
125, at *51-52 (Iowa Util. Bd. Feb. 27, 2017); Amended Order, In Re: Petition of Chattanooga 
Gas Company for Approval of An Adjustment in Rates and Tariff; The Termination of The AUA 
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relevance to the operation or viability of the PDA Rule in Florida.  The OPC was only pointing 

out that the Staff was making an apples-to-golf balls comparison – both items are round and you 

can throw them or hit them, but they are completely different in make-up and serve completely 

different purposes.   

Mr. Deason’s May 7th filing only serves to unhelpfully continue the obfuscation and 

confusion Staff initiated. The OPC’s remarks were simply misunderstood by the AWWC 

representative on this point.  The OPC never said the PDA itself is an “affiliate transaction.” What 

the OPC did say was that the PDA Rule was: (1) an “affiliate transaction protection” (TR1814),  

(2) an “affiliate transaction adjustment” (TR18, Appendix page 24), (3) “[a Commission measure 

to] address this unfair affiliate transaction” (TR 20, Appendix page 26), (4) a “consumer protection 

against affiliate transaction abuse” (TR 21, Appendix page 27), (5) “an affiliate transaction rule” 

(TR 46, Appendix page 52), (6) “an affiliate transaction correction to this affiliates relationship” 

(TR 47, Appendix page 53), and (7) “an affiliate transaction oversight [mechanism]” (TR 50, 

Appendix page 56).  The AWWC is simply wrong in attempting to equate the PDA with the double 

leverage adjustment that involves a wholesale substitution of one entity’s capital structure for that 

of another. As noted about the income tax expense adjustment in the PDA, when unrebutted, it 

provides the customers some indirect relief from the overpayments they make to shareholders (in 

the form of the ROE return on debt disguised as equity and ultimately dividend payments) through 

the PDA Rule’s reduction to income tax expense. It is not a capital structure adjustment. 

 

 

 
Mechanism and the Related Tariff Changes and Revenue Deficiency Recovery; and an Annual 
Rate Review Mechanism, Docket No. 18-00017, 2019 Tenn. PUC LEXIS 5, at *106-13 (Tenn. 
Reg. Util. Comm’n Jan. 15, 2019) .  
18 “TR” citations are to the transcript of the April 22, 2026, workshop. 
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III. Conclusion 
 

The OPC urges that the Commissioners reject the mysteriously new-found criticisms of the 

PDA Rule that were rejected by the Florida Supreme Court 42 years ago.  If anything, the Staff 

and shareholder criticisms offered on April 22nd (and previously) are themselves old fashioned, 

dated, and should be ignored as they were back in the old days. The evidence and the comments 

demonstrate that the rebuttable presumption is available to keep the PDA Rule relevant and 

adaptable to any changing circumstances.  The red-herring of the attempt at associating the income 

statement PDA with the notion of  the capital structure based “double leverage” adjustment should 

be rejected.  The facts are that an ill-advised repeal of the rule will raise customer rates.19 As 

mentioned at the beginning of these final comments, a repeal would only serve to line the pockets 

of shareholders at the expense of affordability challenges that many utility customers are suffering. 

Florida utility profits, rates and bills are already among the highest in the country. The 

Commissioners should resist the Staff invitation to make them even higher. 

Respectfully submitted, 
 

WALT TRIERWEILER 
Public Counsel 

 
/s/ Charles J. Rehwinkel 
Charles J. Rehwinkel 
Deputy Public Counsel 
Florida Bar No. 527599 
Rehwinkel.Charles@leg.state.fl.us 
 
Office of Public Counsel 
c/o The Florida Legislature 
111 West Madison Street, Suite 812 
Tallahassee, FL 32399-1400 
(850) 488-9330 
 
Attorneys for the Citizens of the State of Florida 

 
19 Appendix pages 61-62. 
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 1 P R O C E E D I N G S

 2 CHAIRMAN SMITH:  Okay.  Good morning,

 3 everyone.  Today is Wednesday, April 22nd, 2026.

 4 It is 9:32 a.m.  I will now convene this rule

 5 development workshop.

 6 Staff, will you please read the notice?

 7 MR. BLOOM:  By notice dated April 2nd, 2026,

 8 this time and place has been set for the Commission

 9 workshop on Docket No. 20240019-PU.  The purpose of

10 this workshop is to gather more information on the

11 potential amendments to Rule 25-14.004, Florida

12 Administrative Code, which addresses calculating

13 the income tax expense of a regulated utility and

14 which currently requires using the income tax

15 expense of debt its parent company has invested in

16 it.

17 CHAIRMAN SMITH:  Thank you, Mr. Bloom.

18 Yeah, as Mr. Bloom stated, today's workshop we

19 will be gathering stakeholder comments regarding

20 potential amendments to Rule 25-14.001.  For those

21 watching on-line, a copy of the draft amendments

22 and materials for today's workshop are on the

23 Commission's website under the rule development

24 tab.

25 Today's workshop will be structured as
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 1      follows:  First, we are going to take appearances.

 2      Then we will -- staff will give a formal

 3      presentation on the history, current impact of and

 4      suggested amendments to the parent debt rule.

 5      Certain stakeholders have requested to give formal

 6      presentations as well, and those will take place

 7      after staff's.

 8           Next we will move to our third agenda item,

 9      Topics for Discussion.  During this portion of the

10      workshop, each stakeholder will address the nine

11      questions that were included as part of the agenda

12      for this workshop.  After all stakeholders have

13      made -- had an opportunity to respond to the

14      Commission's questions, staff will outline the next

15      steps in the rulemaking process.

16           Does anyone have any questions before we get

17      started?  Okay.  Seeing none, let's move to --

18      let's take appearances.  We are going to start just

19      like how we usually do, just down the line, so, Mr.

20      Wright.

21           MR. WRIGHT:  Good morning, Madam Chair and

22      Commissioners.  Christopher Wright on behalf of

23      Florida Power & Light.

24           MS. CUELLO:  Good morning.  Stephanie Cuello

25      on behalf of Duke Energy.
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 1           MS. OLIVIER:  Good morning.  Marcia Olivier on

 2      behalf of Duke Energy.

 3           MS. KEATING:  Good morning.  Beth Keating with

 4      the Gunster firm here for FPUC and Florida City

 5      Gas.

 6           MR. WAHLEN:  Good morning.  Jeff Wahlen,

 7      Ausley McMullen law firm, for Tampa Electric,

 8      Peoples Gas and Sunshine Water.

 9           MR. DEASON:  Jared Deason on behalf of

10      American Water Works Corporation.

11           MR. MARSHALL:  Good morning.  Bradley Marshall

12      and Jordan Luebkemann on behalf of Florida Rising.

13           MR. REHWINKEL:  Good morning, Charles

14      Rehwinkel with the Office of Public Counsel on

15      behalf of the customers of the investor-owned

16      utilities.  Walt Trierweiler, the Public Counsel is

17      also in the room.  Thank you.

18           MR. BLOOM:  And Susan Sapoznikoff, Zachary

19      Bloom and Mark Cicchetti on behalf of staff.

20           CHAIRMAN SMITH:  Thank you.

21           Is there anyone else in attendance that would

22      like to introduce themselves and then present?

23      Okay.  All right, seeing none.

24           We are going to move to the formal

25      presentations.  We will start with staff's
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 1      presentation, which will be given by Mark

 2      Cicchetti.

 3           Mr. Cicchetti, you are -- you may begin

 4      whenever you are ready.

 5           MR. CICCHETTI:  Good morning, Madam Chair and

 6      Commissioners, Rule 24-14.004, the Effect of Parent

 7      Debt on Federal Corporate Income Taxes adjusts a

 8      utility's income tax expense based on debt at the

 9      parent company level.

10           The rule is a variant of double leverage, and

11      I will explain more what double leverage is as we

12      get into the presentation.  But double leverage has

13      largely disappeared from regulatory practice.  It

14      was a big issue back in the '70s and the '80s, but

15      regulation both at the federal and state level has

16      moved to the stand-alone methodology of setting

17      utility rates.  And I will explain what stand-alone

18      is also as we move on.

19           But first, this slide is the rule as it

20      currently exists, and I only point it out here

21      because I want to direct your attention to a couple

22      of sections of the rule.

23           In the second paragraph, under one, the second

24      part of that sentence is:  The income tax effect of

25      the parent's debt invested in the equity of the
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 1      subsidiary shall reduce the income tax expense of

 2      the utility.  And I just want to keep that in mind

 3      when we talk about stand-alone regulation.

 4           The second thing I want to point out is in

 5      section four, the next to the last sentence says:

 6      This result shall be multiplied by the equity

 7      dollars of the subsidiary, excluding its retained

 8      earnings.  And I point that out because this is

 9      going to support why the double leve -- or why the

10      parent debt adjustment is a variant of double

11      leverage.

12           So what is the stand-alone approach to setting

13      utility rates?  Well, it's basically to target just

14      the revenues and expenses associated with the

15      regulated utility.  And the principle is to avoid

16      the utility either subsidizing nonregulated

17      investment or being subsidized by nonregulated

18      investment.

19           So think of two utilities that are exactly the

20      same, the same revenues, expenses, the same cost of

21      service, the same capital structure, the same risk

22      and, therefore, the same required return, except

23      one has individual shareholders and the other is

24      owned by a parent company.

25           Well, because of the parent debt rule, the
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 1      Commission would set the rates for those exactly

 2      the same utilities that have the exact cost of

 3      service differently.  And why is that?  Because we

 4      are -- the parent has debt on its balance sheet,

 5      the rule requires that that, through the

 6      calculation, reduce the income tax expense of the

 7      utility that has a parent company, which is

 8      discriminatory, for one thing, between individual

 9      shareholders and a parent held company.  But why --

10      what's the basis of that adjustment?

11           And the whole theory about behind double

12      leverage was that the cost to the parent company

13      having that debt and investing it into the utility

14      is actually lower than the cost of just the

15      utility's weighted average cost of capital.

16           So in a classic double leverage investment,

17      the weighted average cost of capital of the parent

18      company would be used as the return on equity for

19      the utility.  And once that got, you know, academic

20      scrutiny, the fallacy of that was that the return

21      on equity of the utility should be based on the

22      risk that that capital is exposed to, and how the

23      Commission sets rates is that allowed return on

24      equity should be the same as allowed return for

25      comparable companies of similar risk.  And so the
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 1      cost is based on the risk that the capital is

 2      exposed to, not where the source of the funds came

 3      from.

 4           For example, if you took out a second mortgage

 5      or a first mortgage in order to invest in this

 6      utility, would you want someone saying, well, you

 7      can't deduct that income tax expense or interest

 8      expense on your federal tax return because we are

 9      going to give that to the utility.  So we wouldn't

10      consider taking the income tax benefit of the

11      interest expense for the utility and giving it to

12      the parent company.  But the same logic prevails,

13      we shouldn't take the parent company's tax benefit

14      and give it to the regulated utility.  So even if

15      they were the same in every instance with the

16      parent debt adjustment, we would set different

17      rates.

18           So let's talk about what exactly double

19      leverage is.  The double leverage approach traces

20      the operating utility's equity capital to its

21      ultimate source, the parent's debt and equity.  And

22      this approach has several variants, including the

23      parent debt adjustment.

24           Now, I am quoting here from a book by Roger

25      Moore, Modern Regulatory Finance, and there is a
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 1      modified double leverage approach.  And what the

 2      modified double leverage approach says is:  One

 3      refinement to the double leverage method is to

 4      recognize that the parent's weighted cost of

 5      capital should only be imputed to the portion of

 6      equity actually contributed by the parent.  The

 7      subsidiary's retained earnings should be removed

 8      from the double leverage imputation since none of

 9      the subsidiary's retained earnings are traceable to

10      the capital raised by the parent.

11           So if we go back to the first slide with the

12      rule, and in section four there, the rule says the

13      results shall be multiplied by the equity dollars

14      of the subsidiary excluding its retained earnings.

15      So when we are looking at the parent debt

16      adjustment, we are looking to the debt at the

17      parent level and capital structure of the utility.

18      And so it's a version of the double leverage

19      approach.  And the required return on equity, as I

20      said, is a function of the risk that the assets are

21      exposed to and not just the sources of the capital.

22           So the history of the rule is such that prior

23      to the rule, the Commission typically relied on the

24      stand-alone method.  And in Citizens/Hawkins, the

25      Supreme Court first addressed the stand-alone
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 1      method versus the double leverage method, and the

 2      only testimony filed in the case was filed in

 3      support of the double leverage methodology.  And so

 4      the court ruled that the Commission had

 5      jurisdiction and the only evidence was supporting

 6      the double leverage adjustment.  There was no

 7      ruling on the merits of the parent debt adjustment

 8      or double leverage, just that the Commission had

 9      jurisdiction and that was the evidence in the

10      record.

11           Also, the rule was challenged in General

12      Telephone Company of Florida versus the Florida

13      Public Service Commission and, again, it was a

14      similar situation.  So there are no court rulings

15      that have weighed in -- Florida Supreme Court

16      rulings that have weighed in on the merits of the

17      adjustment, just that the Commission has the

18      discretion to make that adjustment.

19           And so what are the arguments against the

20      parent debt adjustment?  Well, the utility will not

21      recover its actual cost of service.  Think back to

22      when we talked about two exact utilities.  One is

23      going to have a higher revenue requirement than the

24      other because the rule reaches out and takes debt

25      at the parent level and uses it, that tax benefit,
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 1      to reduce the income tax expense of the utility.

 2           So, in essence, it's an adjustment to the

 3      allowed return, and this is not good from the

 4      Commission's perspective from an investment

 5      standpoint, because it's a situation where the

 6      Commission allows a return and then has a rule that

 7      says, well, we are going to limit your ability to

 8      earn that return.

 9           So also consider that in a rate case, the

10      utility's capital structure is before the

11      Commission.  The Commission looks that a utility

12      has issued its own debt.  We have the percentages

13      of debt and equity in the capital structure.  The

14      Commission rules on those, and so we have a

15      weighted average cost of capital for the regulated

16      utility.  Why, then, do we reach back to the parent

17      and then use that amount to reduce?  That violates

18      the stand-alone amendment.  It violates the

19      financial theory that the return should be a

20      function of the risk that the capital is exposed to

21      and not the source of the funds.

22           So in the long run, having utilities

23      under-recover their cost of service will lead to

24      higher risk and, therefore, a higher required

25      return.  Because think about it, if you could just
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 1      reduce their cost of service by one or two percent

 2      and there were no consequences, why stop at one or

 3      two percent?  Let's reduce them 20 percent, or

 4      40 percent.  No, when you don't allow the utility

 5      to recover its cost of service, it eventually will

 6      increase the risk of the utility and the overall

 7      cost of funds, and potentially their ability to

 8      attract capital if it's a large enough investment.

 9           So finally, the provisions that we are -- the

10      amendments that we are recommending calculate the

11      income tax expense as we normally would for a

12      company that has individual shareholders.  And that

13      would be doing the income tax expense on a

14      stand-alone basis, and we would just no longer make

15      the parent debt adjustment.

16           So the rule, the final few slides here, are

17      the changes that would need to be made to the rule

18      so that it makes explicitly, you have the revenues

19      minus expenses, so, therefore, you have your

20      profit.  That profit is going to be taxed at the

21      state and the corporate -- at the state and the

22      federal level, and that's the cost of service that

23      will be passed on to customers.

24           And that concludes my presentation.

25           CHAIRMAN SMITH:  All right.  Thank you Mr.
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 1      Cicchetti.

 2           Do any of the stakeholders have any comments

 3      regarding staff's presentation?

 4           Okay.  So now we are going to move to

 5      stakeholder presentations.  We will start with OPC.

 6           So, Mr. Rehwinkel, you are recognized whenever

 7      you are ready.

 8           MR. REHWINKEL:  Thank you, Madam Chairman.

 9      And I may emesh some comments in my comments here

10      about staff presentation here today.

11           I am Charles Rehwinkel.  I am here on behalf

12      of the Office of Public Counsel representing the

13      ratepayers of Florida's investor-owned electric,

14      gas and water utilities.

15           Commissioners, this is usually the place where

16      I would thank you for the opportunity to make these

17      remarks.  However, if you saw our comments that we

18      filed last week, the essence and the tone of our

19      remarks, we don't really appreciate having to

20      appear here at all.  And once again, fight off and

21      keep a bedrock battle-tested nearly half-century

22      old affiliate transaction protection that has saved

23      customers hundreds of millions of dollars since at

24      least the late 1970s.

25           The customers are, likewise, battle-tested,
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 1      but we are also battle-weary from continually

 2      fighting off this, what seems to us, to be an

 3      antagonistic repeal effort alongside base rate

 4      increases, excessive profits, ever creative clause

 5      increases, increase shareholder extractions on

 6      asset gains funded by customers, and extra revenue,

 7      even, that the company did not even ask for in

 8      their filings.  Increasingly to us, the headline

 9      is, heads, the shareholder wins, tails, the

10      customer loses.

11           I am not going to belabor and repeat the

12      written remarks we filed last week.  I would

13      commend them to you if you have not seen them.  We

14      would have preferred to see that the staff

15      generated effort brought to an agenda to be

16      terminated, not workshopped.  To us, the workshop

17      is a strong signal that the goalpost will be yet

18      again moved, and the recent fourth, fifth or sixth

19      iterations of tried to eliminate this consumer

20      protection rule will not be the last.

21           Let me briefly review the long struggle to

22      raise customer bills in this repeal effort.

23           No. 1, in 1988, your staff had proposed

24      repeal, but that went nowhere.  The Commission

25      voted them down.  Now, staff has said, that wasn't
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 1      voted down.  It was deferred.  That -- we will take

 2      another 33-year deferral if that's what it takes.

 3      To us, 33-year deferral means rejected.

 4           The second repeal effort in 1990, some

 5      utilities took a run at the rule by claiming that

 6      it was a potential normalization violation arising

 7      out of a proposed treasury regulation that was

 8      directed at cracking down on consolidated tax

 9      return adjustments in other states, not Florida.

10           The Public Counsel, your legal director, your

11      director of tax, went to Washington.  We defended

12      the PDA in testimony before the Treasury

13      Department.  The OPC and the Commission tax

14      director later also testified before Congress

15      supporting this rule.

16           The upshot, Treasury withdrew the proposed

17      regulation for other reasons, and also indicated to

18      us in that original testimony session that the PDA

19      was not a consolidated tax savings and was not a

20      normalization violation.  They were actually quite

21      baffled at why this Florida rule was even tangled

22      up in that regulation process.

23           No. 3, 33 years passed, as mentioned in our

24      comments in 2023, the staff held a workshop and

25      proposed repeal, and cited some so-called new
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 1      information.  We did some digging and discovered

 2      that the new information was neither new, it was

 3      public knowledge as far back as 1983

 4      contemporaneous with the public -- with the PDA

 5      rule's challenge in the courts, nor was that

 6      relevant to this rule.  And it was pushed by a

 7      treatise by a biased utility centric source.  That

 8      aspect of the effort was addressed in our September

 9      2023 comments, which we have attached to our

10      comments from last week.

11           Nos. 4 and 5; in 2024 in the midst of several

12      parallel rate case proceedings, the repeal effort

13      came to Agenda and was argued and deferred, and

14      then argued and deferred again.  That was in March

15      and July of 2024.  The transcripts of our remarks

16      are found in this docket at documents 01222-2024,

17      beginning at page three -- page four, and

18      07705-2024 beginning at page three.  Concerns about

19      rate impacts appear, to us, to cause those two

20      deferrals that we are here today.

21           In the sixth repeal effort, at weigh station

22      six now.  Just like in August of 2023, we had

23      another workshop.  New goalpost is on the move.

24      Staff now says it's definitely something called

25      double leverage, as you have heard today.
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 1           As we pointed out many times in this process,

 2      this is an affiliate transaction adjustment where

 3      the double leverage adjustment -- while the double

 4      leverage adjustment is a balance sheet adjustment

 5      that is directed at the capital structure and it

 6      affects the WACC, the PDA rule does not address

 7      either one of these things.  I commend to you our

 8      previous comments on the double leverage red

 9      herring, if you will.

10           I want to provide a note about staff's

11      assertion that this adjustment does not allow the

12      regulated subsidiary to earn a rate of return that

13      you authorize.  I think this is wrong.  It's a

14      misdirection from the facts and the history of this

15      rule, and why it came to be in place.

16           This is really an affiliate transaction, and

17      the Commission is making an adjustment to correct

18      an excessive cost on the books of the regulated

19      utility based on an affiliate relationship.  There

20      is no their when it comes to the costs that are

21      booked on the regulated utility's books.  A

22      regulated subsidiary has affiliate costs in their

23      balance sheet and on their income statement from

24      the parent and service company's incentive

25      compensation to capitalize allocations of A and G.
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 1      These costs are booked and become the regulated

 2      subsidiary's costs.  But disallowances or

 3      adjustments to those costs don't mean that they

 4      can't earn their rate of return.  You are

 5      exercising organic fundamental ratemaking oversight

 6      when you make disallowances based on imprudent

 7      affiliate costs.

 8           So I think that's a total red herring to

 9      suggest that this rule, and any other affiliate

10      transaction adjustment that the Commission would

11      make, is a denial of the utility's ability to earn

12      the rate of return that you have authorized them to

13      earn.

14           The notion that the Commission cannot make an

15      adjustment on the regulated books because the

16      disallowance will not allow them to recover their

17      costs, or their true costs -- however Mr. Cicchetti

18      phrased it -- is absurd, in our opinion.

19           Furthermore, the superficial notion about

20      earning a fair rate of return would bar the

21      Commission from ever adjusting an excessive

22      allocation from an affiliate, or a charge from an

23      affiliate for correcting a transfer of an asset to

24      an affiliate at an imprudently low cost.

25           The tax deductible interest on the debt that
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 1      is invested in the subsidiary creates an unfair

 2      benefit to shareholders when the customers pay a

 3      grossed-up equity return on it.  The Commission

 4      decided many decades ago to address this unfair

 5      affiliate transaction by imputing the tax benefit

 6      received by the parent, and, in some cases, the

 7      grandparent, to the benefit of the customers.  This

 8      is no different from adjusting an excessive or

 9      imprudent cost charged from an affiliate, or

10      imputing unrecognized or underpaid revenue

11      attributable to an asset or a benefit provided by

12      the subsidiary and paid for by customers through

13      that parent or affiliate.

14           The Florida Supreme Court recent -- not

15      recently, upheld the Commission's authority to do

16      just this, by approving the Public Service

17      Commission's imposition and, thus, imputation on

18      the regulated company's books of a royalty payment

19      by a PSC certificated affiliate of United Telephone

20      Company to compensate it and the customers for the

21      startup long distance affiliate's uncompensated use

22      of name, image, likeness, good will and avoided

23      training costs provided to them by the monopoly

24      phone company's ubiquitous name and logo.  And

25      that's United Telephone Company Long Distance,
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 1      Inc., V Nichols, 546 So.2d 717, Florida 1989.

 2           The Commission required this fee to be paid by

 3      the affiliate, but the effect in reality was to

 4      impute the revenue for earnings surveillance and

 5      ratemaking purposes on the regulated books.

 6           The PDA adjustment, as I call the parent debt

 7      adjustment, is no different.  In United, the Court

 8      recognized the Commission's authority to compensate

 9      customers for benefits they provided to the

10      affiliate, saying, in effect, the Commission found

11      that substantial resources developed by local

12      telephone exchange ratepayers should not be

13      utilized without compensation by the long distance

14      service.  That same cite, but at 720.

15           These well-settled principles of consumer

16      protection against affiliate transaction abuse, or

17      the potential for abuse, found in the PDA and found

18      in the royalty case should be preserved and not

19      abandoned here.

20           To conclude, it seems like every time that we

21      make a field goal, or made a field goal, the posts

22      were being moved while the ball was in the air.

23      The crew is out there yet again, once again poised

24      to move the post.  After these many decades of

25      successful field goals, we just want the posts
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 1      removed and the hostilities to cease.  We ask you

 2      to please put an end to this madness.

 3           I would note that if there is any talk about

 4      Florida being the only state to make this PDA

 5      adjustment, and that there is some sort of national

 6      standard, we would ask you convene a workshop, or

 7      expand this one, to combine discussions about why

 8      Florida is the only state awarding outlandish ROEs

 9      that are 75, 100 or more basis points above those

10      awarded in most, if not all of the other 47 in the

11      lower 48.  That might be a fair apples to apples

12      exercise.

13           We affirm and incorporate by reference our

14      written comments from last week, and the comments

15      we filed on September 26th, 2023, and the remarks

16      made on March 5th, '24 and July 9, '24.  I am happy

17      to against any questions in the session that

18      follows later, but I urge you to reject this effort

19      to, yet again, repeal the parent debt rule.  There

20      is nothing new.  You are squarely within your

21      rights and your obligation to protect customers

22      against affiliate abuses, and that's all this rule

23      is.

24           Thank you.

25           CHAIRMAN SMITH:  Thank you, Mr. Rehwinkel.
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 1           Next we will move to Florida Rising.

 2      Mr. Marshall.

 3           MR. MARSHALL:  Thank you, Commissioners, for

 4      the opportunity to address you today.  My name is

 5      Bradley Marshall.  I am here on behalf of Florida

 6      Rising.

 7           Commissioners, we fully degree with the points

 8      that the Office of Public Counsel has raised

 9      regarding why the effective repeal of the parent

10      debt adjustment rule is a bad idea and will not

11      repeat them in-depth.

12           Suffice it to say, we are in an extended

13      period of affordability crisis in the state with

14      residential investor-owned utility electric bills

15      from.  From 2013, the average residential

16      investor-owned utility electric bill in this state

17      has gone from just above $120 per month to over

18      $162 for FPL in 2025, to over $185 for Duke in

19      2025, and over $193 for TECO in 2025.

20           There were multiple months in 2025 where TECO

21      residential customers had the highest or second

22      highest electric bill in the nation for any

23      electric utility with more than 100,000 customers.

24           Since 2009, we have seen the return on equity

25      per customer increase from a little over $212 per
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 1      customer for TECO to over $581 per year.  For Duke,

 2      about $166 per customer to over $457.  And for FPL,

 3      from $167 to over $678.

 4           The residential bills for the IOUs have long

 5      exceeded that of the munis and national averages,

 6      but since 2017, the all-in kilowatt hour rate for

 7      the IOUs has exceeded that of the munis.  And now

 8      the IOU residential bills and all-in kilowatt hour

 9      rates also exceed that of the rural cooperatives of

10      this state, which were originally set up to serve

11      the hardest and most expensive to serve areas.

12           Recent reporting shows that Florida is number

13      two in the nation disconnections, with millions of

14      Floridians being disconnected for being unable to

15      afford their electric bills every year.  This is a

16      crisis.

17           We would hope that this Commission would be

18      looking to make rules and policies rein in the

19      highest utility profits in the nation and make

20      electricity more affordable in the state.  Instead,

21      we see this, along with the asset optimization

22      mechanism expansion, for example, which only

23      promised to raise bills and rates to shift even

24      more profits to the utilities.

25           We know from TECO's and Duke's responses to
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 1      the staff data requests in this docket that the

 2      effective repeal of this rule will only add to

 3      revenue requirements, that is higher rates and

 4      higher bills.

 5           We heard during staff's presentation that this

 6      rule effectively discriminates against parent

 7      companies, and ensures that they can't earn a fair

 8      return in Florida.  If that was true, we wouldn't

 9      see from these parent companies on their investor

10      calls bragging about how much they are able to

11      invest in this state, and how much they are able to

12      make on their returns here.  This is where they go

13      to invest and make returns.  I would posit that

14      it's kind of -- would be an absurd argument to say

15      that Florida is the state where the investor-owned

16      utilities aren't able to make a fair return on

17      their investments.

18           We also heard that the -- that this rule is

19      leading to -- is one of the reasons that we might

20      be seeing higher returns on equity in this state,

21      and that we might be seeing more frequent rate

22      increases.  If that was true, then I would also say

23      that FPL, which hasn't seen any revenue

24      requirements increase as a result of this rule,

25      would have -- should have the lowest ROE of the
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 1      investor-owned electric utilities, and should not

 2      be having annual rate increases.  Instead, we see

 3      the opposite, that they have, by far, the higher

 4      ROE of the regulated investor-owned electric

 5      utilities in the state.

 6           We also heard about the stand-alone approach

 7      that we would posit that that's never been true,

 8      that we can truly look at the regulated electric

 9      utilities in isolation.  We have always looked at

10      affiliate transactions.  We have always looked at

11      what direction they are receiving from their parent

12      company.  However much we would like, the

13      subsidiaries that are regulated by this commission

14      are not islands.  They are impacts both direction.

15           So we ask you to say no, and to please keep

16      this consumer protective rule in place, and allow

17      ratepayers to deduct the interest on debt embedded

18      in the equity infusion in the regulated

19      subsidiaries from their parent company.  As shown

20      by OPC, this has been battle-tested for almost 50

21      years now.  There is no reason to change course to

22      shift even more profits to shareholders at this

23      point.

24           Thank you.

25           CHAIRMAN SMITH:  Thank you, Mr. Marshall.
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 1           Okay.  Next, Ms. Olivier from Duke.

 2           MS. OLIVIER:  Good morning.  Good morning,

 3      Commissioners.

 4           I have about seven points I would like to

 5      read.  So I am going to explain why the parent debt

 6      adjustment is no longer appropriate, necessary or

 7      consistent with modern ratemaking principles.  And

 8      I will explain that no other state in the nation

 9      possess such a rule, nor does the FERC have such a

10      requirement.

11           So point No. 1.  The rule was adopted to

12      address concerns that no longer exist in their

13      original form.  My research shows that the rule was

14      adopted in 1983, when there were different

15      corporate structures and limited access to detailed

16      financial information regarding intercompany

17      financing.

18           So in the 1980s, when the rule was adopted,

19      utility parents frequently issued debt directly to

20      fund subsidiary capital investments, and proceeds

21      were frequently downstreamed to utilities through

22      equity contributions.  So in other words, capital

23      was fungible across corporate groups as utilities

24      often lacked independent market access.  This

25      supported the rebuttable presumption embedded in
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 1      the rule that the parent investments mirrored the

 2      parent's overall capital structure.

 3           Today, parent level debt is typically issued

 4      solely for holding company purposes, and utilities

 5      issue their own debt debit and possess independent

 6      credit ratings.  Today, utilities routinely employ

 7      bankruptcy remote provisions isolating utility

 8      assets from parent creditors.  If parent creditors

 9      cannot access utility assets, it is illogical to

10      assume that parent debt is used to finance utility

11      equity.

12           Point No. 2.  The rule is based on a

13      rebuttable presumption that parent investments are

14      made in proportion to the parent's overall capital

15      structure.  In practice, however, parent level debt

16      is often used for nonregulated or nonutility

17      purposes.  Subsidiaries frequently fund capital

18      expenditures through retained earnings or utility

19      specific debt issuances, and holding company

20      capital structures may not reflect the financing of

21      regulated assets at all.

22           Point No. 3.  The adjustment distorts cost of

23      service results and conflicts with

24      Commission-approved capital structure.  The

25      Commission routinely determines an appropriate
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 1      capital structure for ratemaking purposes based on

 2      the utility's risk profile and financing

 3      characteristics.  Imposing an additional parent

 4      level debt adjustment can undermine the

 5      Commission's own capital structure determinations

 6      and double count leverage effects already reflected

 7      in authorized returns, as we've discussed.

 8           I have found no other -- this is point No. 4.

 9      I have found no other state in the nation with a

10      comparable administrative rule that operates like

11      the one in Florida, and the FERC has had no such

12      requirement that I could find since as far back as

13      the early 1990s.

14           Common approaches outside of Florida include

15      the stand-alone or separate corporate taxable

16      income method, which independent -- incidentally,

17      is how we calculate and report our income taxes.  I

18      was not able to find a state that has a rule that

19      resumes parent debt was invested in utility equity

20      that mandates a parent capital structure based tax

21      adjustment, or that has a mechanical formula

22      comparable to Rule 25-14.004(4).

23           In accounting interpretation AI93-5 in from

24      April 23rd, 1993, the FERC reaffirmed that

25      jurisdictional rates must reflect fully normalized
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 1      income taxes consistent with FAS 109, and tied tax

 2      expense to the utility's recorded transactions, not

 3      hypothetical financing at the parent level.

 4           Point No. 5.  Nothing in the rule's history

 5      requires that the adjustment remain mandatory into

 6      perpetuity.  Revising the rule would align the rule

 7      with contemporary regulatory practices, emphasizing

 8      evidence-based determinations rather than

 9      irrebuttable mechanical adjustments.  The

10      Commission retains ample discretion to address

11      legitimate tax and capital structure issues on a

12      case specific basis without a rigid rule-based

13      mandate.

14           No. 6.  We will argue in our next rate case

15      that, as we did in direct testimony in our 2024

16      rate case, that the parent debt tax adjustment does

17      not apply to Duke.  So Duke Energy Florida's parent

18      hasn't invested equity into Duke Energy Florida

19      since 2009, and those bonds matured in 2014 and

20      2019.  So Duke Energy Florida has been funding its

21      own operations with retained earnings and debt

22      issuances recorded on our books and records.

23           No. 7.  Just a side point, incidentally,

24      excluding retained earnings from the formula

25      creates an ever-increasing parent debt adjustment
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 1      that was never intended by the rule.  So over time,

 2      regulated utilities routinely distribute earnings

 3      to parents in the form of dividends.

 4           When retained earnings are excluded, while

 5      dividend distributions persist, common equity can

 6      be driven to zero or negative values, and the debt

 7      ratio can approach or exceed 100 percent.  This

 8      outcome is a formulaic artifact, not an economic

 9      reality, because a parent company with sustained

10      negative economic equity could not continue to

11      access capital markets.  Excluding retained

12      earnings produces mathematically unstable and

13      unrealistic results that were not contemplated when

14      the rule was adopted.  And we actually demonstrated

15      that in our minimum filing requirements in our last

16      rate case.

17           In conclusion, the Commission already

18      possesses broad authority to disallow unreasonable

19      or unsupported expenses.  A rule mandated

20      adjustment reduces regulatory flexibility by

21      requiring an outcome regardless of evidentiary

22      context.

23           The parent debt adjustment rule was upheld as

24      a valid exercise of authority when adopted, but

25      nothing in its history requires that the adjustment

APPX. - 37



32

premierreporting.net
Premier Reporting (850)894-0828 Reported by:  Debbie Krick

 1      remain mandatory in perpetuity.  Revising or

 2      repealing the requirement would remain consistent

 3      with the Commission's ratemaking authority and

 4      align the rule with contemporary regulatory

 5      practices emphasizing evidence-based

 6      determinations, rather than irrebuttable mechanical

 7      adjustments.

 8           Revising the rule to eliminate the required

 9      debt -- parent debt adjustment would improve

10      accuracy in cost of service analysis, enhance

11      regulatory flexibility and better align ratemaking

12      outcomes with actual utility financing.

13           For these reasons, Duke Energy Florida

14      supports revising the parent debt adjustment rule

15      to remove the required parent debt adjustment.

16           Thank you.

17           CHAIRMAN SMITH:  Thank you.

18           Okay.  Next we are going to move to the topics

19      for discussion portion.  So the way we are going to

20      do this is we have nine questions that each

21      stakeholder will be called upon to answer.  Some

22      questions may not be relevant to all stakeholders,

23      and if so, please let us know it's not applicable

24      to your organization.  We can just keep moving on.

25           Commissioners, what I am going to do, once --
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 1      you are welcome to jump in at any point to ask

 2      questions, and then I will also circle back at the

 3      end to make sure that if any ideas or thoughts come

 4      up, that you have another opportunity to ask those

 5      questions.

 6           So I will ask the first question, and then I

 7      will just go down the line as how we took

 8      appearances.  Again, if it doesn't apply, just we

 9      can keep moving on, but we will kind of do it that

10      way, and hope that will keep the record a little

11      bit clearer.

12           So the first question is:  What the

13      stand-alone approach of public utilities

14      regulation?

15           Mr. Wright, you are first.

16           MR. WRIGHT:  Thank you, Madam Chair.

17           The purple of stand-alone methodology is to

18      match the regulatory treatment of a tax benefit

19      with the regulatory treatment of the underlying

20      expense item that gives rise to that benefit,

21      thereby, treating an expense and its resulting tax

22      destruction in a consistent manner.

23           Under this approach, only the utility's own

24      jurisdictional operations, costs, capital structure

25      and tax attributes are considered for ratemaking
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 1      purposes, consistent with how other cost of service

 2      components are established in base rate

 3      proceedings.

 4           CHAIRMAN SMITH:  Thank you.

 5           Ms. Cuello.

 6           MS. CUELLO:  Good morning.  I will keep this

 7      brief just so we are not muddying -- taking up a

 8      lot of time, but we would agree with FPL's

 9      definition of that.

10           CHAIRMAN SMITH:  Thank you.

11           Ms. Keating.

12           MS. KEATING:  FPUC and FCG would, likewise,

13      agree.

14           CHAIRMAN SMITH:  Thank you.

15           And, Mr. Wahlen, I think when you are -- you

16      have different responses for the different

17      organizations that you are representing.

18           MR. WAHLEN:  Well, I was just going to say in

19      general that this is a very esoteric topic, and we

20      came today to learn more than talk and listen, and

21      didn't really come prepared with prepared answers

22      for these things, but we don't have anything to add

23      beyond what FPL and staff provided in their

24      presentation.  And you may hear that from me again

25      as we go down the list.
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 1           MR. DEASON:  American Water would agree with

 2      FPL and staff's interpretation of the stand-alone

 3      approach.

 4           CHAIRMAN SMITH:  Mr. Marshall.

 5           MR. MARSHALL:  I don't think we have anything

 6      to add to the technical definition, but I think we

 7      will have something to add about the facts of how

 8      it's applied in the next question.

 9           Thank you.

10           CHAIRMAN SMITH:  Sure.

11           Mr. Rehwinkel.

12           MR. REHWINKEL:  I don't really have anything

13      to add, but I do think it is a misdirection and a

14      myth that there is such a thing called stand-alone

15      approach to utility regulation.

16           The Commission has rules about the deferred

17      taxes on intercompany profits.  There is issues

18      where you have adjusted the gross profit embedded

19      in rate base before, so I don't think that's

20      something that exists, so that's our position on

21      that.

22           CHAIRMAN SMITH:  Okay.  Thank you.

23           And, again, I will reiterate.  Commissioners,

24      if you have questions regarding -- a specific

25      question, jump in any time, and then when we get to
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 1      the end, you will also have another opportunity to

 2      ask questions.

 3           Okay.  Question No. 2:  In what insurances

 4      does the Florida Public Service Commission rely on

 5      the stand-alone approach on setting utility rates?

 6           MR. WRIGHT:  To FPL's knowledge, unless there

 7      is a rule otherwise, such as the parent debt

 8      adjustment rule, the Commission relies on the

 9      stand-alone approach when establishing a utility's

10      revenue requirements in base rate and other cost

11      recovery proceedings.

12           CHAIRMAN SMITH:  Ms. Cuello.

13           MS. CUELLO:  That is Duke's understanding as

14      well, that the PSC uses the stand-alone approach in

15      ratemaking, with the exception of the parent debt

16      adjustment.

17           MS. KEATING:  That's my take on the orders, at

18      least as they apply to FPUC and FCG, as well.

19           CHAIRMAN SMITH:  Mr. Wahlen.

20           MR. WAHLEN:  Same response.  Thank you.

21           CHAIRMAN SMITH:  Thank you.

22           MR. DEASON:  I would agree that the Commission

23      uses the stand-alone approach other than the parent

24      debt adjustment.

25           CHAIRMAN SMITH:  Mr. Marshall.
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 1           MR. MARSHALL:  I think philosophically, the

 2      Commission tries to, as it should, look at the

 3      regulated utility as a regulated utility, but that

 4      regulated utility has a lot of interactions with

 5      their parent utility, and those are, you know,

 6      those are affiliate transactions, which are, of

 7      course, are they relevant, that we go through, we

 8      look at, we make sure that the ones that are being

 9      charged are prudent.

10           And so subsidiaries are not islands, and, you

11      know, I would say that it's also, when we have

12      looked at cost of service and return on equity, and

13      then putting aside the second parent debt

14      adjustment, we have looked at parent companies and

15      what they are directing their subsidiaries to do.

16      Those have always been relevant information in rate

17      cases.  We have -- you know, I have personally

18      crossed witnesses on what the parent companies are

19      expecting of their subsidiaries, and why, you know,

20      how is it that beneficial to Florida ratepayers.

21           I don't think, in the world we live in with

22      the parent companies that we have, that we can

23      exactly isolate the subsidiaries in Florida, and

24      sort of put blinders on as to what the parent

25      companies are expecting out of their subsidiaries,
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 1      what directions that they are going.

 2           And, you know, just for an example, as, you

 3      know, the parent, for example, directs its

 4      subsidiary to, you know, invest in a certain type

 5      of energy resources.  That can be relevant

 6      information as to whether that is actually prudent

 7      and used and useful for Florida ratepayers.  You

 8      know, maybe that direction is for a reason that

 9      isn't for Florida ratepayers, and that would be

10      relevant information to be considered in a rate

11      case proceeding.

12           And so it's a complicated -- I think it's a

13      complicated question, because, I -- you know, I

14      think the ideas there is that we do want to look at

15      the regulated utility, but to the extent that a

16      parent's operations are impacting that regulated

17      utility, that is relevant information that we want

18      to consider when looking at that regulated utility,

19      and I think, you know, the parent debt adjustment

20      is part of that.

21           Thank you.

22           CHAIRMAN SMITH:  Thank you.

23           Mr. Rehwinkel.

24           MR. REHWINKEL:  Yes, I think -- I agree with

25      everything Mr. Marshall said is very on point, and
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 1      I believe that it's almost impossible to say that

 2      the Commission does rely on the stand-alone

 3      approach when setting rates.

 4           I mean, you take Duke.  The vast majority of

 5      the employees that you might see before the

 6      Commission belong to something called DEBS, the

 7      Duke Energy Businesses.  They have a service

 8      company that is intertwined with the regulated

 9      entity that you regulate.

10           So I don't think you can parse it out.  I

11      don't think you can separate it.  I don't really

12      think the stand-alone approach applies, except

13      maybe in some very small water, mom and pop water

14      companies.

15           CHAIRMAN SMITH:  Okay.  Question three:  Are

16      there any instances where the FPSC does not rely on

17      the stand-alone?  We already touched on that, but

18      does --

19           MR. WRIGHT:  Yeah, our response would be the

20      same for No. 2.

21           MS. CUELLO:  Same for Duke Energy, the

22      response to No. 2.

23           MS. KEATING:  Same as far as I know.

24           MR. WAHLEN:  Same as my previous response.

25      Thank you.
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 1           MR. DEASON:  Same as my previous response.

 2           MR. MARSHALL:  I will go with same as my

 3      previous response.  Thank you.

 4           MR. REHWINKEL:  I will give it what I consider

 5      an example of not, which is the asset optimization

 6      mechanism that takes gains based on profits that

 7      are generated by utility -- utility customer funded

 8      assets and it transfers them to the shareholders,

 9      and so I think that's a good example.  It's one of

10      many I could sit here and regale you with today,

11      but I know that you don't want that.  That's my

12      main example.  Thank you.

13           CHAIRMAN SMITH:  Thank you.

14           COMMISSIONER LA ROSA:  Question.

15           CHAIRMAN SMITH:  Yes, Commissioner La Rosa.

16           COMMISSIONER LA ROSA:  Quick follow-up, maybe

17      not necessarily to that point, but maybe to the

18      point in the previous question.  And you brought

19      up, I thought, or you went down an alley that I

20      think maybe strikes a little bit of a cord.

21           Do you feel that maybe there is a spot or a

22      consideration where smaller utilities might have a

23      possibly separate rule when it comes to what we are

24      discussing today, when it talks about the parent

25      debt, where maybe the parent debt isn't applicable?
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 1      OPC, sorry.  I am happy to hear from Florida Rising

 2      as well, because I think you guys are maybe

 3      conjoined in the direction and the thoughts on

 4      this.

 5           MR. REHWINKEL:  Commissioner, I had not

 6      considered that.  I think the rebuttable

 7      presumption element of the rule would cover that.

 8      I have seen small -- smaller utilities meet the

 9      presumption.  I have seen larger utilities not meet

10      it.  I certainly would need to think about that

11      more.

12           I think -- as I have said, I think the rule,

13      would fine, and I think the rebuttable presumption

14      is a safety net that the utility industry and the

15      Commission are able to rely on.

16           COMMISSIONER LA ROSA:  And the reason I asked

17      that question is I think the landscape is changing

18      a little bit when it comes to smaller utilities,

19      specifically water utilities, but I -- you just

20      kind of struck a cord.  And I am happy to hear from

21      Florida Rising if you would love to weigh in.

22           MR. MARSHALL:  I don't think I have -- we have

23      anything to add.  As you can probably tell from our

24      remarks, our focus has been on the electric and

25      investor-owned utilities.  And I realize this rule
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 1      applies to all utilities subject to utilities

 2      jurisdiction, but water utilities is just something

 3      we, Florida Rising hasn't really looked at, so I

 4      don't have a good answer you for.

 5           COMMISSIONER LA ROSA:  Thank you.  And maybe a

 6      little bit to my point is I kind of feel like

 7      sometimes maybe they are left out, and obviously

 8      still a substantial ratepayer and a substantial

 9      utility in our state.

10           Thank you, Madam Chair.

11           CHAIRMAN SMITH:  Thank you.

12           Yeah, and I will just, before I move to the

13      next question, just remind y'all that if there are

14      follow-up questions from the, you know, that we

15      have from the bench, you can always put those in

16      the postworkshop comments, it just gives you a

17      little bit more time to think through things.  So

18      there is still more opportunity to work through

19      this.

20           Okay.  Question 4:  What is double leverage?

21      It sounds like an exam.  I am putting you all on

22      the line, yeah, I am cold calling all of you.

23           Mr. Wright, you are up first.

24           MR. WRIGHT:  Thanks, Madam Chair.

25           We agree with staff's description of double

APPX. - 48



43

premierreporting.net
Premier Reporting (850)894-0828 Reported by:  Debbie Krick

 1      leverage.  It's a financial concept rather than a

 2      required accounting treatment.  And the concept is

 3      often raised in ratemaking discussions to argue

 4      that parent level financing should affect a

 5      utility's allowed return on tax treatment.

 6           MS. CUELLO:  Duke would also agree with

 7      staff's definition of double leverage.  It's

 8      essentially where the parent raises debt and

 9      invests the money and equity into a subsidiary.

10           MS. KEATING:  I couldn't personally explain it

11      myself, but I agree with staff's interpretation as

12      well.

13           MR. WAHLEN:  We agree with staff's definition.

14           MR. DEASON:  I agree with staff's definition.

15           MR. MARSHALL:  I don't have anything to add to

16      the technical financial definition, but regarding

17      the next question, we will have -- you know, how it

18      applies here, and we have thoughts that apply.

19           CHAIRMAN SMITH:  Sure.

20           MR. REHWINKEL:  Yes.  I think it's -- I don't

21      have a disagreement.  I thought Mr. Wright said at

22      the end about tax treatment, but it's a financial

23      principle that applies to capital structure and

24      capitalization, and the WACC, or the weighted

25      overall cost of capital.  I don't think it applies
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 1      to the parent debt adjustment, so -- but I do agree

 2      that it is a balance sheet issue.

 3           CHAIRMAN SMITH:  All right.  Question 5:  How

 4      does double leverage relate to the parent debt

 5      adjustment.

 6           MR. WRIGHT:  I hope I listened correctly.  I

 7      am going to get this one right.

 8           CHAIRMAN SMITH:  Sorry, you get to go first.

 9           MR. WRIGHT:  When a parent company uses debt

10      to invest in a regulated subsidiary and files a

11      consolidated income tax return, the interest

12      expense on the parent's debt produces a

13      consolidated tax liability.

14           The current parent debt adjustment rule

15      continues to apply a limited consolidated tax

16      adjustment to impute the tax savings realized in

17      the consolidated tax return from the interest

18      expense on a parent debt's -- on a parent's debt to

19      the regulated utility.

20           CHAIRMAN SMITH:  Thank you.

21           MS. CUELLO:  The PDA rule applies if a parent

22      issues debt for the purpose of downstreaming that

23      money to the subsidiary utility.

24           CHAIRMAN SMITH:  Ms. Keating.

25           MS. KEATING:  Same response as before.
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 1           CHAIRMAN SMITH:  Thank you.

 2           MR. WAHLEN:  And me as well.  Thank you.

 3           MR. DEASON:  I am going to stay away from the

 4      technical definitions that we just heard.  Me,

 5      speaking as -- and I am not an attorney, by the

 6      way, so I think I am the only one down here that's

 7      not an attorney.  I just want to make that

 8      clarification.  I am actually an economist by

 9      trade, and a cost of capital witness for my

10      company.

11           On a very high level, I consider this to be

12      kind of a backdoor approach to a double leverage

13      adjustment.  It's not your textbook double leverage

14      adjustment that you typically see in other

15      jurisdictions that have tried this and now

16      completely rejected, where you are basically

17      changing a operating subsidiary's capital structure

18      to be more in line with the parent's capital

19      structure irrespective of the risk that is being

20      taken by, and the exposure of risk by the equity of

21      the operating subsidiary.

22           Essentially, instead of doing it that way, you

23      are just making adjustments on the income tax.  You

24      are basically running it through the income taxes

25      instead of reflecting it on the capital structure
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 1      in a regulatory rate proceeding.  That's probably

 2      the best way I can describe it.

 3           CHAIRMAN SMITH:  Thank you, Mr. Deason.

 4           Mr. Marshall.

 5           MR. MARSHALL:  I think that's far better than

 6      I would be able to describe it.  It's not

 7      technically -- it's not double leverage.  I mean,

 8      what it is, is who gets to take the deduction of

 9      the debt, the interest on the debt.  And since it

10      is -- you know, the presumption of the parent debt

11      adjustment rule is that if it's being invested in

12      the subsidiary, so it's part of the subsidiary's

13      capital structure, you know, rebuttably presumed to

14      be there, that the subsidiary -- that it's the

15      ratepayers who are funding that subsidiary that are

16      going to be able to take advantage of that

17      deduction and not the shareholder.  So it's not

18      double leverage.

19           CHAIRMAN SMITH:  Okay.  Mr. Rehwinkel.

20           MR. REHWINKEL:  I think I agreed with

21      everything that Mr. Wright said about the

22      mechanics, but I want to reiterate that Public

23      Counsel believes that, strongly, that this is an

24      affiliate transaction rule.  The way we look at it

25      is the customers provide a pretax return on the
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 1      equity component of the capital structure, and the

 2      rate -- the investor at the parent level funds a

 3      part of that, absent the rebuttable presumption

 4      being made, with debt that's tax deductible.  So

 5      your giving a equity return to the parent on a cost

 6      that is tax deductible.  So that's why we say it is

 7      an affiliate transaction correction to this

 8      affiliates relationship that provides investment

 9      support to the utility operations.

10           So I just don't see it -- I mean, strictly

11      speaking, if double leverage is just putting the

12      parent's debt into the equity of the subsidiary,

13      technically it meets that test.  But the essence of

14      the transaction and the essence of the rule is to

15      protect against an affiliate transaction

16      overpayment.

17           Thank you.

18           CHAIRMAN SMITH:  Commissioner Ortega.

19           COMMISSIONER ORTEGA:  Yeah.  Thank you.  I

20      actually had a question for Duke, but that prompted

21      another question.

22           I like the way you described it as -- not for

23      Ms. Cuello, for Ms. Olivier -- as a downstream flow

24      to the subsidiary, but I thought you heard you

25      earlier saying that that's not applicable to Duke
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 1      because Duke has its own financing.  Could you

 2      elaborate a little bit on that for me?

 3           MS. OLIVIER:  Sure.  So the -- so Duke has a

 4      parent, and we have multiple subsidiaries.  And so

 5      the parent, you know, could issue debt to,

 6      downstream, to a particular utility, maybe it's to

 7      purchase a utility.  That's what happened to us

 8      back in the, I guess it was the 2000s, when

 9      Progress Energy bought Florida Power with virtually

10      all debt, and so there was -- there was a time when

11      they had issued some bonds, downstreamed it to Duke

12      Energy Florida as equity, and in the 2009 rate

13      case, the Commission voted to have us make that

14      parent debt adjustment.

15           Well, those bonds all matured, and since then,

16      Duke Energy purchased Progress Energy, and has

17      multiple other subsidiaries.  They did not

18      downstream that -- any debt to us at that point.

19      Those bonds matured in 2014 and 2019, so we are

20      going to argue that we don't have a parent issuing

21      debt to infuse into the utility.  Since then, we

22      have been dividending money up to the parent.  And

23      so I hope that answered that question.

24           COMMISSIONER ORTEGA:  Yeah.  And just a quick

25      follow-up.
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 1           So in -- when you file your MFRs, with the

 2      current rule, you also file testimony and evidence

 3      to exempt yourself from the rule, is that fair to

 4      say, or --

 5           MS. OLIVIER:  That's right.

 6           COMMISSIONER ORTEGA:  -- why it may not apply

 7      to you?

 8           MS. OLIVIER:  That's exactly right.  That's

 9      what we will say.  Now, we are required to provide

10      an MFR that does that calculation on one of the C

11      schedules.  I can't remember if it's C-24.  But one

12      of those schedules requires us to make that

13      calculation.

14           And if you look at our parent debt, because we

15      have to exclude retained earnings at the parent

16      level, the debt is just -- it just goes up, up and

17      up every year, and it's not realistic that we would

18      have that much debt in that calculation.  So we

19      feel like the calculation is flawed to begin with,

20      but we also feel like it does not apply to us going

21      forward.

22           COMMISSIONER ORTEGA:  Thank you.

23           And if I can, just another question.

24           Could you help me, OPC, understand why the

25      distinction of affiliate transaction is so
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 1      important?  I keep hearing you reference the rule

 2      in that way, and I just want to understand why that

 3      distinction.

 4           MR. REHWINKEL:  Yes.  Thank you.

 5           Well, we think it's the bedrock for why the

 6      Commission made this adjustment in that there is a

 7      level of unfairness, that the customers provide an

 8      equity return on a cost that is, absent the

 9      rebuttal, a tax deductible expense and not a

10      taxable cost.  So that's why we feel like it's an

11      affiliate transaction oversight in its broader

12      sense.  So that's why it's important to us.

13           And if I could say one more thing about -- to

14      the Duke situation.  I -- Ms. Olivier is absolutely

15      right about the facts of what happened in the last

16      case.  I just want to make sure that everybody

17      understands that we settled that case.  We have

18      some language in the settlement agreement that

19      covers this situation.  So everybody kept their

20      powder dry and we will address it in the next case.

21           So they have their point.  We have our point

22      about how facts layout and the rule applies.  But

23      she is absolutely right about the testimony they

24      filed and how they presented the MFRs, but there is

25      a little bit different story that's in the
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 1      settlement, so we just kept our powder dry.

 2           Thank you.

 3           COMMISSIONER ORTEGA:  Thank you.

 4           CHAIRMAN SMITH:  Okay.  Good.

 5           The next question you lawyers will like, so it

 6      won't be as technical.

 7           Do either of the cases cited in the agenda,

 8      that's Hawkins or General Telephone, preclude the

 9      PSC from amending the rule to discontinue using the

10      parent debt adjustment?  If so, which one and why?

11           MR. WRIGHT:  Thank you, Commissioner.

12           Short answer from FPL's perspective is no.  In

13      Citizens versus Hawkins, I would direct your

14      attention to pages 259 and 260 of that order.  The

15      Court concluded that each determination must be

16      based on specific independent findings supported by

17      substantial evidence.

18           The Court did not mandate the application of a

19      consolidated tax adjustment approach, and, instead,

20      found that such an approach was appropriate because

21      it was the only approach supported by the evidence

22      of record in that case.

23           In General Telephone versus Florida Public

24      Service Commission, I would direct your attention

25      to page 1060.  The Court held there that the parent
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 1      debt adjustment is not the only correct method for

 2      determining a utility's income tax expense, and

 3      that the limited consolidated tax adjustment

 4      adopted in Rule 25-14.004 was a discretionary

 5      policy choice for the Commission.

 6           I would also direct your attention to page

 7      1068 of that same order, where the Court explained

 8      that the Commission, quote, "is not bound to any

 9      predetermined formula for calculating any cost of

10      service expense, but is, instead, free to use any

11      method which will enable it to ascertain the actual

12      cost to the utility."

13           So I think under both those holdings, when

14      those orders are read and not relying on dicta, I

15      think the short answer to question No. 6 is, no,

16      the Commission is not precluded from amending the

17      rule to discontinue the parent debt adjustment.

18           CHAIRMAN SMITH:  Thank you.

19           MS. CUELLO:  Duke will take the same position,

20      that we don't believe either one of these cases

21      precludes the Commission from amending the rule to

22      discontinue the use of the parent tax adjustment.

23           MS. KEATING:  FPUC and FCG agree as well.

24           MR. WAHLEN:  I guess I am open to being

25      persuaded otherwise, but we tend to agree with FPL.
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 1           MR. DEASON:  In my professional opinion, those

 2      cases do not preclude the Commission from changing

 3      those rules if they deem that appropriate.

 4           CHAIRMAN SMITH:  Mr. Marshall.

 5           MR. MARSHALL:  The two questions -- the two

 6      cases were in different procedural postures, and

 7      there was no rule at stake in Citizens V Hawkins,

 8      so I -- you know, certainly good support in that

 9      case for the approach that the Commission did take

10      in adopting the rule that it did, which, you know,

11      obviously the Court then upheld in General

12      Telephone Company V Florida Public Service

13      Commission.  There were a lot of well supported

14      findings that the Court agreed with as to why the

15      rule should be the way it is in that case.

16           Now, does that legally preclude as a bar from

17      this commission attempting to repeal that rule if

18      there is a well-developed record?  I mean, I don't

19      think it procedurally bars the Commission from

20      going down that road, but I also don't think we

21      would be barred from using that case to argue why

22      the existing rule is well-founded and supported by

23      the law.

24           CHAIRMAN SMITH:  Thank you.

25           Mr. Rehwinkel.
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 1           MR. REHWINKEL:  Thank you.

 2           I agree with Mr. Marshall, of course.  But to

 3      me, the issue isn't can you do it, it's should you?

 4      You know, what does the Commission want its legacy

 5      to be?  Do you want it to be that we went out of

 6      our way to repeal a rule that keeps customer rates

 7      down?

 8           I -- you know, the United Telephone case I

 9      commend to you, because I think that is a third

10      case that strongly supports your authority.  I have

11      heard in my 40 years practicing before this

12      commission that the Commission has broad authority.

13      I think the Legislature asked you to exercise that

14      for the good of the public and in the public

15      interest.  So we would urge you not to recede from

16      the rule and to rely on the Supreme Court's

17      well-reasoned support for this adjustment.

18           Thank you.

19           CHAIRMAN SMITH:  Thank you.

20           Okay.  Next question:  Does the parent debt --

21      does the parent debt adjustment increase or

22      decrease rates in the short-term or in the

23      long-term?

24           MR. WRIGHT:  This question is not applicable

25      to FPL.  FPL issues its own debt.  Its parent,
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 1      NextEra Energy, does not issue debt to invest in

 2      FPL.

 3           MS. CUELLO:  The PAA has the effect of

 4      decreasing rates, and the impact to DEF residential

 5      customers is about a quarter per month.

 6           MS. KEATING:  I think the effect is to reduce

 7      rates, but the Commission hasn't applied the parent

 8      debt adjustment, or hasn't required an adjustment

 9      for FPUC or FCG in the past several cases.

10           MR. WAHLEN:  Peoples and Tampa Electric both

11      explained the effect in their responsive data

12      request.  It does reduce the revenue requirement.

13           CHAIRMAN SMITH:  Mr. Deason.

14           MR. DEASON:  In my professional opinion, in

15      this short run, it can lower rates, but in the long

16      run, I think it would increase rates through higher

17      cost overall cost of capital that would be placed

18      upon the utility.

19           CHAIRMAN SMITH:  Mr. Marshall.

20           MR. MARSHALL:  As we heard for the -- just

21      focusing on the investor-owned electric utilities

22      -- that the, you know, for Duke it is a -- it does

23      decrease rates.  Although, it sounds like, you

24      know, whether the long-term impact of that will be

25      an issue in the next rate case as to the
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 1      applicability of the rule.

 2           For TECO, it is a sizeably bigger impact on

 3      decreasing rates under the parent debt adjustment

 4      rule, and based on -- I have it here somewhere,

 5      that it's over a dollar per thousand kilowatt hours

 6      per month for the average residential customer,

 7      that adjustment for TECO which is considerable.

 8           On the long-term side, we have seen -- at

 9      least in my rate case experience, I have seen no

10      evidence going through these rate cases that the

11      parent debt adjustment rule is -- has been pushing

12      upward pressure on the return on equities in

13      Florida.

14           When we hear about why ROEs in Florida need to

15      be higher than they are nationally, it's because

16      of, you know, we are hit by storms.  We have a long

17      coastline, and, therefore, are subject to different

18      risks than other states and other utilities

19      throughout the nation are.  We have not heard that

20      the reason is because of the parent debt adjustment

21      rule as to why ROEs are high in Florida.

22           And again, I would point to FPL as the one

23      that has gone to this commission and been awarded

24      the highest ROE of any regulated investor-owned

25      utility, electric utility, in the lower 48 states,
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 1      receives the highest ROE isn't being subject to

 2      this rule.  They have -- as you heard, they issue

 3      their own debt, so there isn't that increase.

 4           And so the idea that, in the long-term, this

 5      is going to push return on equities even higher in

 6      the state, I just don't think there has been any

 7      evidence presented to that effect.

 8           Thank you.

 9           CHAIRMAN SMITH:  Mr. Rehwinkel.

10           MR. REHWINKEL:  Yes.  I agree with Duke and

11      Mr. Wahlen for the Emera companies.

12           I will say this, we alluded to it, or maybe

13      more than alluded in our comments last week that if

14      this rule repeal goes forward, we intend to ask for

15      a draw-out, an evidentiary hearing to determine

16      things like what Mr. Deason referred to, which is

17      are there facts on the ground that demonstrate that

18      the long-term ramifications of applying this rule

19      is to increase costs.  We think you should take

20      evidence on that rather than hear speculation about

21      it.

22           I am not aware in the cases that I have been

23      involved in where a credit rating agency has

24      weighed in and said, man, this is killing the cost

25      of capital or the debt rating for this company
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 1      because you have had this rule down in Florida.

 2      They were much more concerned about PPAs and this

 3      phantom equity issue that the Commission finally

 4      disposed of in the early 2000s -- or the late

 5      2000 -- late -- in the 2009 timeframe.

 6           So we think you should take evidence on that,

 7      not speculate about whether there is any long-term

 8      impact of this rule on the cost of capital -- I

 9      mean the revenue requirements of a utility.

10           Thank you.

11           CHAIRMAN SMITH:  Commissioner Clark.

12           COMMISSIONER CLARK:  Yeah, Madam Chair, I just

13      would -- I want to make sure we have Florida Rising

14      and OPC on the record.  You don't have an opinion

15      as to whether or not this will increase or decrease

16      customer rates?

17           MR. REHWINKEL:  Well, I said I agreed with

18      Duke and --

19           COMMISSIONER CLARK:  That it will decrease

20      customer rates by adopting the rule?

21           MR. REHWINKEL:  By keeping the rule the way it

22      is.  If you repeal the rule, it will cause rates

23      for certain utilities that can't meet the

24      rebuttable presumption, it should have upward

25      pressure on the revenue requirement and on rates.
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 1           COMMISSIONER CLARK:  By adopting the rule?

 2           MR. REHWINKEL:  No, by -- yeah, by amending

 3      the rule, or repealing the adjustment as we have

 4      known it for 50 years.

 5           COMMISSIONER CLARK:  Okay.

 6           MR. REHWINKEL:  Yeah, I am sorry for the

 7      confusion.

 8           COMMISSIONER CLARK:  Florida Rising.

 9           MR. MARSHALL:  Yeah, I am sorry, Commissioner

10      Clark, for the confusion.  But, yes, we know from

11      TECO's response that if the amendment to the rule

12      was adopted that rates would go up by -- and the

13      impact would be expected to be over a dollar per

14      month for a thousand kilowatt hour bill, so --

15           And for Duke, I think it depends on the future

16      of what their next rate case looks like, and the

17      facts as to whether the current rule would apply or

18      not to Duke as to whether those short-term impacts.

19           And the long-term impacts, we think that the

20      short-term impact would just be amplified over the

21      long-term.  That is our expectation, and so,

22      therefore, long-term, if the amendment process was

23      to move forward, rates would be increased,

24      especially for TECO's residential customers.  And,

25      you know, we have heard arguments to the contrary
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 1      as to what the long-term impacts would be, and

 2      that's what we just don't think there is any

 3      evidence for.

 4           CHAIRMAN SMITH:  And I just -- I mean, so you

 5      just said a dollar per month thinking -- I just --

 6      I think we got from those data requests, those

 7      amounts from Duke, TECO and PGS are a little bit

 8      lower than that.  Can you reconcile those numbers?

 9           MR. MARSHALL:  Yeah.  I am just looking at the

10      latest data why to TECO, request number two filed

11      April 2nd, 2026.  It was estimated, based on the

12      last rate case, that the current rule reduced the

13      monthly bill for residential customer on a thousand

14      kilowatt hour basis per month by $1.12.  That's

15      where I got the over dollar impact from, you know,

16      presuming that the impact would be of similar

17      magnitude moving forward.

18           CHAIRMAN SMITH:  Okay.  And you don't -- and

19      for the other companies -- I guess I am just

20      looking.  The other companies would be a little bit

21      less -- would be less than a dollar, but --

22           MR. MARSHALL:  Right, that's why --

23           CHAIRMAN SMITH:  -- still, yeah.

24           MR. MARSHALL:  Yes.

25           CHAIRMAN SMITH:  Okay.  Commissioners, other
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 1      -- Commissioner Ortega.

 2           COMMISSIONER ORTEGA:  Thank you.

 3           I think you guys asked my question, but I

 4      wanted to hear it from the utility companies that

 5      answered the data request.  Can I assume, all

 6      things being equal but for the presumption, that if

 7      it were to -- if we eliminated the rule, that we

 8      would have an increase in the rates similar to what

 9      was provided in the data requests from the utility

10      companies?  So from TECO, and then from PGS.  So I

11      guess just you, Mr. Wahlen, and I have heard from

12      Duke.

13           MR. WAHLEN:  All other things being equal,

14      yes.  We took a run at the presumption a while ago,

15      maybe 2008, 2013.  I can't remember.  Things may

16      have changed.  We may have another shot at that in

17      the future.  But all other things being equal, as

18      economists say, it would have the effect in the

19      data request.

20           CHAIRMAN SMITH:  Yeah, Commissioner La Rosa.

21           COMMISSIONER LA ROSA:  Can I ask a

22      clarification question of staff?

23           So there is a chart that was -- that's

24      assembled that comes from the data request that I

25      think is just being referenced, and then it
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 1      references three dockets.  Can I just verify that

 2      those numbers are accurate?  I heard Duke say a

 3      quarter, but, obviously, we talked a little bit

 4      about TECO being $1.12.

 5           MR. CICCHETTI:  Yeah, the amount on this page

 6      came from the responses.

 7           COMMISSIONER LA ROSA:  Okay.  All right.  Just

 8      making sure that we are talking about the same

 9      thing, and I am at least comparing to what I think

10      I am hearing.

11           CHAIRMAN SMITH:  Sorry.  And then more of a

12      clarification.  Those are the numbers if the rule

13      is amended, or those are the numbers as current,

14      under the current rule?

15           MR. CICCHETTI:  Those are the amounts of the

16      impact from the last rate case when the adjustment

17      was --

18           CHAIRMAN SMITH:  So we do have the information

19      -- because I think we would be curious to know what

20      the -- if the rule is amended, what the bill impact

21      would be --

22           MR. CICCHETTI:  Well --

23           CHAIRMAN SMITH:  -- under the amended rule.

24           MR. CICCHETTI:  Right.  Under the amended

25      rule, the parent debt adjustment wouldn't be made,

APPX. - 68



63

premierreporting.net
Premier Reporting (850)894-0828 Reported by:  Debbie Krick

 1      and so these decreases would not happen.

 2           CHAIRMAN SMITH:  But as OPC alluding to, the

 3      bills would go up.  Do we know by how much?  Do we

 4      have even an estimate?

 5           MR. CICCHETTI:  Yep, by this amount, based on

 6      the last rate case.

 7           CHAIRMAN SMITH:  Okay.  So under the amended

 8      -- under the -- this proposed amended rule, that's

 9      how much they would go up by?

10           MR. CICCHETTI:  Yes.

11           CHAIRMAN SMITH:  Okay.

12           MR. REHWINKEL:  Madam Chairman, just --

13           CHAIRMAN SMITH:  Let, yeah, Commissioner Clark

14      and then we will go to you.

15           COMMISSIONER CLARK:  That was my point, Madam

16      Chairman, is looking at the handout that we were

17      given.  It appears this is under the proposed

18      amendment that it is down.  That was what I was

19      trying to get clarification on as well.  Thank you

20      for that.

21           MR. REHWINKEL:  I would just ask that -- I

22      don't think we have received the document that

23      Commissioner La Rosa mentioned, and I would just

24      ask that for postworkshop comments, that if that

25      could just be put into the record so we can see it?
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 1           CHAIRMAN SMITH:  For sure.  We will ask staff,

 2      they can -- you can put that in the record, right,

 3      or into the postworkshop comments?  I am getting

 4      head nods so --

 5           MR. REHWINKEL:  Thank you.

 6           CHAIRMAN SMITH:  Okay.  We are going to move

 7      to question 8.  So question 8:  What are the

 8      arguments for and against the parent debt

 9      adjustment?

10           MR. WRIGHT:  Arguments for, it reflects a

11      consolidated tax saving.

12           Argument against, it continues to apply a

13      limited consolidated tax adjustment, which is

14      entirely inconsistent with this commission's

15      practice of, as well as many and most

16      jurisdictions, of determining the utility's income

17      tax expense on a stand-alone basis.

18           The true effect of this parent debt adjustment

19      is to reduce the utility's income tax expense below

20      the actual income tax expense reflected on the

21      utility's income statement, which, all things being

22      equal, reduces the utility's ability to earn its

23      authorized rate of return.

24           MS. CUELLO:  Duke Energy has already presented

25      our position on the parent debt adjustment through
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 1      Ms. Olivier's comments, so if you have any other

 2      questions, I would be happy to answer those.

 3           MS. KEATING:  We have also -- FPUC and FCG has

 4      also filed joint comments earlier in this

 5      proceeding.  I would just note that, again, while

 6      the rule has been applied to FPUC and FCG, the

 7      adjustment has not been made.

 8           COMMISSIONER CLARK:  Mr. Wahlen.

 9           MR. WAHLEN:  We have heard all of the pros and

10      cons today.  I don't have anything else to add.

11           Thank you.

12           COMMISSIONER CLARK:  Mr. Deason.

13           MR. DEASON:  I would agree with FPL's

14      assessment, that it does artificially bring down

15      your ROE, and makes it very difficult for a utility

16      to achieve that authorized rate of return in your

17      ROE.

18           Another high level, things that --

19      repercussions that can occur.  If you do have

20      trouble achieving your return, that could

21      potentially lead to a higher cost of debt, which

22      ultimately leads to a higher weighted average cost

23      of capital, which leads to a higher rates for

24      customers.

25           Additionally, to that, another way to look at
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 1      it is look at my company, American Water.  We are a

 2      very large company, 26 to $30 billion market cap.

 3      We can achieve -- we can acquire debt lower than

 4      any other water company in the country, by far.  In

 5      fact, I am pretty safe to say that, and I know that

 6      we are an A rated company, and recently researched

 7      by Dr. Moore out of Georgia State has shown that

 8      utilities with an A rated credit rating do provide

 9      the lowest cost of capital to their customers,

10      which is a great benefit to all the customer of

11      American Water, but we also don't have any

12      customers in Florida.  There are no publicly traded

13      companies in Florida on the water side.  Just

14      speaking just for water companies.

15           So I think this debt rule that we are talking

16      about, in the long run, it can raise a company who

17      is operating in Florida's cost of capital.  It also

18      chases capital away.  A rule like this keeps my

19      company from coming to Florida, and other utilities

20      as well, which I think is a detriment to the

21      citizens of the state of Florida.  You want to be

22      able to attract low forms of capital and low cost

23      of capital, and companies that can acquire that

24      capital at the lowest possible cost, but they are

25      not coming here, at least for water companies, they
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 1      are not coming here.  You are not seeing that at

 2      all.

 3           So I will just kind of leave it at that.

 4           CHAIRMAN SMITH:  Thank you.

 5           Mr. Marshall.

 6           MR. MARSHALL:  Maybe there is a bit of a

 7      divide here, but we've seen no evidence that the

 8      electric companies are having any trouble finding

 9      capital to invest in Florida.  We see no evidence

10      that if this rule were to be amended, that somehow

11      returns on equity would go down, or that somehow

12      that, under the current rule, the electric

13      investor-owned utilities are struggling to stay

14      within their, you know, hit minimum bound on their

15      ROE.  It's just -- it's not there looking at the

16      earnings surveillance reports.  They are earning

17      sufficient returns and a fair return on their

18      investment in the state, and we would argue well

19      beyond what we think is a fair return on their

20      investment in the state.

21           So we just -- we don't see any reason at this

22      point to change the rule that would have this

23      detrimental rate impact, especially for -- you

24      know, again, just looking at the electric side --

25      for TECO's customers.
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 1           Thank you.

 2           CHAIRMAN SMITH:  Mr. Rehwinkel.

 3           MR. REHWINKEL:  Thank you, Madam Chairman.  I

 4      am obviously pro rule.  I don't have any arguments

 5      against the rule, but I, again, would reiterate

 6      that if there are to be facts that bear against the

 7      rule, we ought to have an evidentiary hearing on

 8      that if we are going to go forward with this

 9      repeal.  So we would say -- we would hold our

10      opinion about facts against the rule until there

11      has been a draw-out and an evidentiary hearing.

12           Thank you.

13           CHAIRMAN SMITH:  Thank you.

14           All right.  The final question -- this is kind

15      of a overall:  Does any stakeholder have any other

16      questions or concerns that they want to discuss?

17           MR. WRIGHT:  Thank you, Madam Chair.

18           FPL wishes to thank your staff and your

19      General Counsel for their efforts to provide

20      greater clarity and guidance regarding the

21      determination of regulated utilities' federal

22      income tax expense in Commission proceedings.

23      While the parent debt adjustment is not applicable

24      to FPL because it independently issues its own

25      debt, FPL supports staff's proposal to amend the

APPX. - 74



69

premierreporting.net
Premier Reporting (850)894-0828 Reported by:  Debbie Krick

 1      rule to provide better guidance and clarity, and

 2      avoid potential disputes in ratemaking proceedings

 3      before this commission.

 4           Thank you.

 5           MS. CUELLO:  Duke doesn't have any questions

 6      or comments, but we would like to say that we

 7      support staff's recommended amendments to this

 8      rule, and just want to thank them for all the work

 9      they have put into this.

10           MS. KEATING:  FPUC and FCG also want to thank

11      staff for bringing this all together, and we

12      support staff's changes.

13           MR. WAHLEN:  We are happy to be here.  We

14      learned a lot, and I assume there might be some

15      post-hearing comments opportunities, so we will --

16           CHAIRMAN SMITH:  Yeah.  Yeah.  We will have

17      postworkshop comments.

18           MR. WAHLEN:  Yeah, we will reserve our

19      comments until then.

20           Thank you.

21           MR. DEASON:  I, too, would support staff's

22      recommendation in the repeal of this rule.

23           MR. MARSHALL:  I just wanted to thank you for

24      hearing our concerns on behalf of Florida Rising

25      today, and we look forward to the opportunity to --
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 1      appreciate the opportunity to present postworkshop

 2      hearing comments.

 3           Thank you.

 4           MR. REHWINKEL:  Despite my comments at the

 5      beginning about not appreciating being here, I

 6      would like to thank the Commissioners especially

 7      for your interest in this process and the

 8      questions.  I have been doing this for 40 years,

 9      and I always appreciate when the Commissioners take

10      an interest in a matter and ask thoughtful

11      questions like you have done today, and so I want

12      to thank you for that.

13           Thank you.

14           CHAIRMAN SMITH:  Thank you.

15           All right.  Commissioners, do y'all have any

16      additional questions or comments here?

17           Yeah, Commissioner La Rosa.  Oh, it is?  Okay.

18      I am sorry.  I always forget to look.

19           COMMISSIONER LA ROSA:  I forget to press the

20      button.

21           CHAIRMAN SMITH:  I move my head around.

22           COMMISSIONER LA ROSA:  It's just convenient, I

23      can just grab your attention.  Thank you, Madam

24      Chair.

25           I guess this question is he for staff, and
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 1      then I will make a comment maybe depending on kind

 2      of what I hear.

 3           We jumped right in, right.  And I appreciate

 4      it.  We got, like, right into the weeds.  That's

 5      awesome.  But maybe better help me understand,

 6      because we started by talking about Florida is not

 7      in line kind of with the regulatory world of where

 8      things have shifted or where things have altered.

 9      I thought I heard some discussion about FERC.  I

10      saw -- it certainly was in the presentation about

11      how now FERC's regulatory formula has changed in

12      their approach.

13           I guess help me better understand where

14      Florida lies in comparison to other states.  Have

15      other states made changes?  And I guess what I am

16      trying to get to is what is the benefit for our

17      state and our customers?  Because I sometimes think

18      we are a little bit different from the rest of the

19      world, or the country.

20           MR. CICCHETTI:  I think in Duke's comments,

21      you heard that no other state makes this type of

22      adjustment.

23           COMMISSIONER LA ROSA:  Has that always been

24      the case?

25           MR. CICCHETTI:  No, that has not always been
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 1      the case.  This issue has evolved over time --

 2           COMMISSIONER LA ROSA:  Right.

 3           MR. CICCHETTI:  -- and as more academic

 4      studies were presented, and as the issue got

 5      fleshed out, Commissioners and FERC changed their

 6      position on how this should be handled.

 7           COMMISSIONER LA ROSA:  I guess where -- are we

 8      late to the party?  Is that a good answer -- or a

 9      good question?  Are we late to the party in the

10      sense that has there been a lot of changes?  Has

11      there been more recent changes by other states?  Or

12      was it a while back, and we are just -- we have

13      just been pushing this off, as I think was spoken a

14      few times, that this is, you know, 40 plus years?

15           MR. CICCHETTI:  I think staff has tried to

16      address this over time over the years.  My

17      understanding was recently Iowa and Missouri had a

18      double leverage adjustment, but they no longer do

19      that, so I don't think there is anybody in the

20      country that's making that type of adjustment, or

21      variant of the double leverage adjustment.  So I

22      think, you know, for lack of a better term, we are

23      a little late to the party.

24           COMMISSIONER LA ROSA:  Okay.  And that's fair.

25      And I appreciate that insight, and kind of what's
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 1      happening around the country.

 2           Madam Chair, I don't know in if this is a good

 3      time just to kind of make a quick comment.  I don't

 4      know if we have another bite at the apple.

 5           CHAIRMAN SMITH:  Oh, yeah.  Oh, yeah.  You --

 6      it is a workshop, so we are just -- this is --

 7           COMMISSIONER LA ROSA:  I love the informality.

 8           CHAIRMAN SMITH:  Yeah.  Yeah.

 9           COMMISSIONER LA ROSA:  That's why I didn't

10      wear a tie today.

11           CHAIRMAN SMITH:  No ties.

12           COMMISSIONER LA ROSA:  Yeah, I'm just kind of

13      winging it a little bit, but I kind of feel like I

14      always do that.

15           So I will just say this.  I am looking forward

16      to hearing the responses.  I do think that the

17      conversation was robust.  I think this is

18      necessary.  I think if anything in the

19      policy-making process, I think you should always be

20      looking at what you are doing, always be looking at

21      challenges, always looking at advancing our state,

22      which is, you know, I believe one of our primary

23      goals here and necessities.

24           I guess what I would love to see in the briefs

25      is maybe a point to -- and I am looking over at
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 1      Florida Rising and OPC, because I probably would

 2      expect this and wouldn't have to say this

 3      necessarily, but looking at where our rate impacts

 4      are and just real world examples of where the

 5      benefits or, frankly, the lack of benefits.  And I

 6      would expect that anyways, but I can't just tell

 7      you how important that is at this point in time.

 8           Maybe there is -- maybe there is a timing

 9      scenario with this rule change.  Maybe it doesn't

10      have to be a whatsoever.  I don't know.  I am

11      still, I believe, coming to conclusions, and I am

12      looking forward to kind of reading the additional

13      briefs.

14           And I want to know, is there an opportunity to

15      advance our state?  I heard some good discussion, I

16      believe, from the water companies.  I would love to

17      hear more about that, and I am happy to give you a

18      chance to respond, and tell us what are those

19      hurdles?  Why would a customer benefit?

20           I think I have isolated maybe water companies

21      certainly here today, and a few times in recent

22      past agendas, because I am concerned about aging

23      infrastructure.  I am concerned about customers

24      that are ingesting an element, right, that we

25      regulate, and I just want to make sure that we are
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 1      doing everything that's possible.

 2           So, Madam Chair, if it's okay just to have

 3      maybe --

 4           CHAIRMAN SMITH:  Mr. Deason, if you want to

 5      respond.

 6           COMMISSIONER LA ROSA:  -- Mr. Deason respond

 7      to have if that's what you are indicating --

 8           CHAIRMAN SMITH:  You can also save for your

 9      post-hearing comments.

10           MR. DEASON:  Yeah, I would agree with that.

11      Yes.  I mean, there definitely having a better

12      regulatory environment for water companies would be

13      great, because you want to attract that capital,

14      that low cost of capital to come to your state.

15           I just want to provide a little bit of

16      clarification what Mark was talking about other

17      states, and how they have treated double leverage.

18      If you want to look at some of the recent decisions

19      that address double leverage, I would point you to

20      Iowa American Water Company's docket RPU 2016-002,

21      so 10 years ago.  That is one where the Commission

22      had a longstanding practice of accepting double

23      leverage.  That specific docket that is the first

24      time they rejected double leverage, and they go

25      into great detail on the justifications for
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 1      basically taking a 180 on a double leverage

 2      adjustment.  So I would encourage you to read that

 3      order, especially in that docket.

 4           There is another one in Tennessee.  This goes

 5      to Docket No. 18-00017.  And that involved

 6      Chattanooga Gas Company.  Once again, that's where

 7      the Commission basically took a 180 on their

 8      longstanding practice of making double leverage --

 9      double leverage adjustments.  So that's another

10      good order to read as well.

11           COMMISSIONER LA ROSA:  Thank you.

12           CHAIRMAN SMITH:  Commissioner Ortega.

13           MR. REHWINKEL:  Madam Chairman?

14           CHAIRMAN SMITH:  Do you mind.

15           COMMISSIONER ORTEGA:  Yeah.

16           CHAIRMAN SMITH:  Okay.  Go ahead.

17           MR. REHWINKEL:  I just wanted to address this

18      issue about FERC, and we addressed it in our

19      comments in 2023.

20           The FERC's retreat, if you will, wasn't based

21      on what we are talking about here today.  They were

22      concerned about nonregulated affiliates of

23      pipelines weren't in any kind of regulated business

24      that had losses, and those losses were finding

25      their way into reducing income tax expense of the
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 1      regulated subsidiary.  That is not what we've got

 2      going here.  So I would urge caution about relying

 3      on what the FERC has done.

 4           And I also would urge caution is not get it

 5      mixed up about double leverage, which affects what

 6      the capital structure and the equity ratio that is

 7      used for ratemaking purposes and the WACC, the

 8      weighted average cost of capital that is used for

 9      ratemaking purposes.  This is not that.

10           And then finally, just because other states

11      don't do it doesn't mean anything to the customers

12      in Florida.  They are living here and they want

13      their rates to be set based on the true cost of

14      serving them.

15           If we want to look at what other states do, we

16      can look at the returns on equity that other states

17      do, and that national standard is totally

18      different.  But, you know, so I think it's best to

19      leave everything the way it is, but I appreciate we

20      will brief, including the questions that Mr. --

21      that Commissioner La Rosa has asked us to address.

22           I just would hope that we don't rush that

23      along.  We have other cases and things going on.

24      So we would like to have plenty of time to research

25      some of the new legal precedent that we've heard
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 1      from other water companies around the state.  We

 2      would like to have plenty of time to be able to get

 3      this --

 4           CHAIRMAN SMITH:  We will address that in the

 5      next steps portion --

 6           MR. REHWINKEL:  Thank you.

 7           CHAIRMAN SMITH:  -- as far as timing.

 8           Commissioner Ortega.

 9           COMMISSIONER ORTEGA:  Thank you.  And just a

10      quick follow-up from Commissioner La Rosa's

11      questions.

12           As I understand it, we have this rule on the

13      books, but we have an opportunity for people to

14      provide evidence about why we wouldn't apply the

15      rule to their specific companies, and I am curious

16      while you were looking at the other states if they

17      also have -- and, again, this could be filed

18      later -- to Commissioner La Rosa's point, you know,

19      what makes Florida different?  Why are we doing it

20      different?

21           Not that that's a negative.  In fact, we do a

22      lot of amazing things here differently, and we are

23      proud of that, but if we could delineate if other

24      states didn't have that opportunity, maybe that's

25      why they changed their rule, but just some
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 1      understanding around the separation, I think is

 2      what he was asking, and I would like to hear some

 3      more of too.

 4           CHAIRMAN SMITH:  Okay.  Other Commissioners?

 5           Okay.  I have a couple of questions for staff,

 6      and I am going to kind of frame them as, like, you

 7      know, we are what a workshop is.  We are trying --

 8      like, what's the problem we are trying to solve

 9      here, you know?  And I am glad that we are doing

10      all of this.  And I think we've had a really --

11      this has been a really thoughtful and important

12      discussion.

13           Is amending the current rule addressing an

14      actual pattern of over- or under-recovery of income

15      taxes?  Are we saying it's largely precautionary?

16           MR. CICCHETTI:  If I am understanding your

17      question, you are asking is the income tax expense

18      of the utility being set correctly?

19           CHAIRMAN SMITH:  Right.

20           MR. CICCHETTI:  Yeah.  Under -- with the PDA

21      rule, our position is, no, it's not.  We take the

22      revenues, the expenses, we figure out the net

23      operating income, the profits, and then we apply

24      the state and federal tax rates to that to

25      determine income tax expense.  And then under the
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 1      PDA rule, if there is a parent company and there is

 2      any debt on the books, we reduce that income tax

 3      expense based on the calculation in the rule.

 4           I take great exception to -- well, the reason

 5      is why do we do that?  Well, under the rule is the

 6      cost to the parent company is actually lower, that

 7      tax benefit, than should be, at the parent level,

 8      should be used to reduce the income tax expense at

 9      the regulated utility.

10           Why would we do that?  The argument that

11      Public Counsel is making is that having debt on the

12      parent's balance sheet is some type of affiliate

13      transaction abuse, and I strongly disagree with

14      that.

15           The ultimate assumption underlying both the

16      parent debt adjustment and the double leverage

17      adjustment is the debt at the parent level ought to

18      be at the subsidiary level, at the utility level.

19      Well, those arguments are issues in the case.  What

20      should the amount of debt be?  What should the

21      equity ratio be?  But both the double leverage and

22      the parent debt adjustment go outside of the rate

23      setting the cost of service and then reduce the

24      income tax expense for the utility based on the

25      debt at the parent level.
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 1           So in the example I gave earlier, if you have

 2      two identical utilities, one is going to have lower

 3      rates because of the parent debt adjustment simply

 4      because the parent had some debt on its balance

 5      sheet.

 6           If they are both identical in terms of cost of

 7      service, why should they have different rates?

 8      What's the justification?  So the justification

 9      goes back to, well, there is a benefit at the

10      parent level, let's transfer that to the regulated

11      utility.  That violates the stand-alone concept.

12           And the reasoning about, well, the cost is

13      lower because of the source of funds, that violates

14      the principle that the return should be based on

15      companies of comparable risk and what their

16      requirements are.

17           CHAIRMAN SMITH:  And I appreciate that, and I

18      will have a legal question for legal staff as far

19      as the stand-alone principle, but I guess what I am

20      asking is less about theoretical and more about,

21      like, actual data, actual --

22           And then, so similarly on that sort of

23      question, like, do we have actual evidence that the

24      current PDA rule results in artificially low rates

25      that have increase of frequency of rate cases -- or
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 1      rate case -- yeah, rate increase requests?  Because

 2      that's part of the justification for amendment.

 3           MR. CICCHETTI:  Yeah.  For example, in Tampa

 4      Electric's last rate case, the revenue impact --

 5      revenue requirement impact was $15 million.  So

 6      over four years, that's $60 million dollars of

 7      their cost of service that was reduced due to this

 8      adjustment.

 9           So, obviously, if they experience any cost

10      pressures, increased investment, not having that

11      $60 million actually, you know, it's going to cause

12      them to come in sooner rather than later.

13           Did it cause the rate case?  Well, maybe not,

14      but obviously having $60 million of their cost of

15      service reduced due to this adjustment is not

16      setting their rates based on their cost of service.

17           CHAIRMAN SMITH:  Did we ask that in data

18      request -- did staff ask that in data requests

19      during the rate case process about, you know, is

20      that, you know, part of the reason that they are

21      coming in at sort of at this time?

22           MR. CICCHETTI:  Well, in the rate cases, there

23      a minimum filing requirement where that, if it

24      applies, that calculation is made --

25           CHAIRMAN SMITH:  Right.  We --
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 1           MR. CICCHETTI:  -- so then this situation is,

 2      well, we have this rule, we have to make that

 3      adjustment.  And so, you know, there may be

 4      discovery about how the calculation was made, but

 5      basically we have to apply the rule.

 6           CHAIRMAN SMITH:  Okay.  The last question.

 7      Sorry, Mr. Cicchetti.  I think you feel like -- I

 8      think you might have the best -- and we have talked

 9      -- we did talk about it as far as rate impact and

10      stuff.  I just -- I really want to be super clear,

11      because we had an Agenda Conference addressing this

12      proposed rule change in 2024, and then

13      specifically, like, I think Commissioner Clark, at

14      that time, I think I asked at that time, about, you

15      know, actual quantifying the magnitude of customer

16      impact under the current rule versus the proposed

17      amendment.

18           I think what -- when you look at the

19      transcript, what I was envisioning back then, if I

20      can put myself two years ago, is, like, I wanted

21      a -- I wanted a comparative chart of this is what,

22      you know, under the current rule customer bill

23      impact -- the bill impact versus if the rule was

24      changed, what the number would be.

25           Do we have -- you know, do we actually -- do
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 1      we have that information?  Like, can staff provide

 2      that to us and to the stakeholders here?

 3           MR. CICCHETTI:  In terms of getting the per

 4      bill impact, we would have to get that from the

 5      utility.  But if we change, alls we would be doing

 6      is removing the parent debt adjustment.  Whatever

 7      that dollar amount is, that would no longer be the

 8      case if the rule was amended to what we are

 9      recommending, or what's included in the proposal to

10      amend the rule.  And so how that affects an

11      individual bill, we would just need to get with the

12      companies and get that information.

13           CHAIRMAN SMITH:  I guess I will reiterate from

14      two years ago that we really want that information

15      to make -- you know, if this rulemaking, either

16      creating a rule, or amending a rule, or, you know,

17      deleting a rule needs to be anchored and, like,

18      demonstrated harm or risk.  And without that

19      information, we don't have any way of having actual

20      comparable numbers.  So, yeah, that would be really

21      helpful.

22           I don't -- you know, like, again this is

23      something that you guys can address in post-hearing

24      -- in the postworkshop comments, or if staff,

25      because I don't -- I don't think -- I mean, legal
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 1      can they -- I think -- the opportunity for asking

 2      for data request is probably over for this,

 3      correct?

 4           MS. SAPOZNIKOFF:  We can either send out

 5      another data request, or just based on the

 6      discussion that's had here today, you know, request

 7      that they include that information in their

 8      post-hearing workshop -- postworkshop comments.

 9           CHAIRMAN SMITH:  Yeah.  I know, I keep calling

10      it hearing too, but it's -- no, thank you.

11           I mean, if that's -- if that's something that

12      the companies think that they can provide, but I am

13      trying to be, like, flexible here, but, you know,

14      we really need to -- we need this information.

15           I guess I will just apologize, like, we should

16      already have this because we had asked for this two

17      years ago, but we are -- this is where we are, so

18      that's -- I am just -- yeah, I would imagine

19      that -- yeah, I know Commissioner Clark wants that

20      information.

21           Okay.  I am going to pivot then, because Mr.

22      Cicchetti, I feel like you brought up -- I just

23      want to understand legally, I think you said

24      current -- our current rule, we are in violation of

25      the stand-alone principle in our rate cases, is

APPX. - 91



86

premierreporting.net
Premier Reporting (850)894-0828 Reported by:  Debbie Krick

 1      that accurate?

 2           MR. CICCHETTI:  Yes.

 3           CHAIRMAN SMITH:  Could I get, like, a legal

 4      opinion on that?  Because that sounds, to me,

 5      dicey.

 6           MS. SAPOZNIKOFF:  Our current rule is valid

 7      and doesn't violate any legal standard.  It was

 8      properly promulgated within the statutory authority

 9      and range of discretion that the Commission has.

10           Similarly, if the Commission was to consider

11      some sort of change, that's also within our

12      legislative authority and within your range of

13      discretion.  But there is nothing that requires any

14      change to this rule, repeal of the rule, or a

15      change in the policy that the Commission has been

16      applying.

17           CHAIRMAN SMITH:  Okay.  And final question

18      that, I guess, on that -- sort of related.  Is

19      there any requirement that, any sort of

20      requirement, any statutory change, anything that

21      would make us have to change the rule at this time?

22           MS. SAPOZNIKOFF:  No.

23           CHAIRMAN SMITH:  Thank you.

24           I am sorry, I just took a lot of time.

25      Commissioners, any other -- anything else?
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 1           Okay.  So now we have got -- and, again, I

 2      would probably just reiterate to the stakeholders

 3      here, that kind of back and forth, the questions I

 4      asked, feel free to address those in your

 5      postworkshop comments.

 6           So we have gone through all of that.  Staff,

 7      can we go through the next steps for this proposed

 8      rulemaking?

 9           MS. SAPOZNIKOFF:  Certainly.  Thank you,

10      Chairman.

11           As we've discussed today, we do anticipate

12      having stakeholders filing written comments

13      following this workshop.  We had initially

14      anticipated a deadline of doing that of May 6th,

15      2026, which is two weeks from today.  That's our

16      standard practice.

17           Based on OPC's comment, before we adjourn, I

18      would like to hear from them as to what additional

19      sort of time they would be looking for; also from

20      the other stakeholders of how long it will take for

21      them to get the information that we need to give

22      the Commission the information on the comparison of

23      rate impact.

24           If we could also clarify, do you just want

25      what it would have been in the last rate case, or
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 1      the last two rate cases?  Or what sort of

 2      comparison do you want on that?

 3           So everyone is permitted, and I guess more

 4      likely now required to file comments with the

 5      information we have requested.  Even if you didn't

 6      attend, if you are watching this, if you did not

 7      attend today and if you want to file written

 8      comments, you are permitted to do so.

 9           In responding, if there is any particular rule

10      language that any stakeholder would recommend other

11      than what staff has recommended, we request that

12      you provide that in a type-and-strike format for us

13      to consider.  And any postworkshop comments should

14      be filed in this docket, which is 20240019-PU.

15           Pursuant to Section 120.54(2)(a)2, Florida

16      Statutes, the Commission has until September 30th,

17      2026, to decide whether or not it wants to propose

18      any amendments to this rule.  This docket is

19      tentatively scheduled for the August Agenda

20      Conference, which would give us time before that

21      deadline to reconvene, if necessary.  So in

22      deciding when you would want to extend the deadline

23      for postworkshop comments beyond May 6th, please

24      keep that in mind.

25           Thank you.
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 1           CHAIRMAN SMITH:  Thank you.

 2           So I should go to Mr. Rehwinkel now.  Do you

 3      have a suggestion as to --

 4           MR. REHWINKEL:  Well, I have already had to

 5      change travel plans to be here today.  I have

 6      travel plans in May to go to New York for family

 7      reasons.  I don't know what the rush is.

 8      Certainly, we've played ball every time this has

 9      come up, and we will again.

10           I would ask that comments be due sometime in

11      June.  I mean, we just got a rate case filed

12      Monday.  We are under pressure in our office.  So

13      if you truly want to hear us address this very

14      informative workshop with postworkshop comments, we

15      will need more time than early May.

16           MS. SAPOZNIKOFF:  Would June 1st be

17      acceptable?  And again, just after we get --

18           MR. REHWINKEL:  It would be better.

19           MS. SAPOZNIKOFF:  -- staff is going to need

20      time to consider them and then get the

21      recommendation in time for the Agenda Conference.

22           CHAIRMAN SMITH:  Could we split that and do

23      mid-June?  That can give --

24           MR. REHWINKEL:  That would be --

25           CHAIRMAN SMITH:  -- I mean, I am just trying
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 1      to think maybe of a --

 2           MR. REHWINKEL:  Thank you.  That would be -- I

 3      mean, something like that would be helpful.  And

 4      again, I think we have established that there is no

 5      clock running on this thing, I don't think, is

 6      there?

 7           MS. SAPOZNIKOFF:  Yes, there is.  We need to

 8      propose or not propose any amendment by September

 9      30th.  That's why it's going to the August Agenda

10      Conference.  There were statutory changes to 120.54

11      last session.

12           MR. REHWINKEL:  But there would be a September

13      Agenda option?

14           MS. SAPOZNIKOFF:  Correct.  September 30th is

15      our deadline --

16           MR. REHWINKEL:  Thank you.

17           MS. SAPOZNIKOFF:  -- to file a notice of

18      proposed rule if there is going to be a change, or

19      to decide we are not going to change and then

20      withdraw -- or notify JAPC that we are not going

21      forward with rule development.

22           CHAIRMAN SMITH:  I am just going to pause for

23      a second because I see our General Counsel looking

24      at potential calendar --

25           MS. HARPER:  I am looking at the calendar.

APPX. - 96



91

premierreporting.net
Premier Reporting (850)894-0828 Reported by:  Debbie Krick

 1      Our rec would be due July 23rd.

 2           CHAIRMAN SMITH:  Okay.

 3           MS. HARPER:  So we would need some time to be

 4      able to incorporate the comments into the

 5      recommendation.

 6           CHAIRMAN SMITH:  Okay.  I'm trying to be

 7      accommodating here.  I understand.  I mean, like

 8      you said, of course we want -- we want your

 9      comments.  We want as much as we can here to make

10      the right decision.  Even giving one additional

11      week, so that's June 8th, is that a little bit --

12           MS. SAPOZNIKOFF:  That's fine from staff.

13           MR. REHWINKEL:  That would be appreciated,

14      Madam Chairman.

15           CHAIRMAN SMITH:  Yes.  Yes.  Okay.  Good.  We

16      have consensus.

17           Okay.  So let's just say that those

18      postworkshop comments, if we could have those

19      submitted by June 8th, 2026.

20           Any other matters?

21           MR. WAHLEN:  I have a question --

22           CHAIRMAN SMITH:  Yes.

23           MR. WAHLEN:  -- about the post-hearing

24      comments.  Tampa Electric and Peoples provided

25      information about the magnitude of the parent debt
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 1      adjustment in all of their, I think last five right

 2      cases, and there seems to be a question about

 3      what's the rate impact in the future.  I just want

 4      to make sure we understand what the expectation is.

 5           Saying what the rate impact in the next rate

 6      case that we haven't decided to file yet, and that

 7      we hope we don't anytime soon, you know, if the

 8      rule is repealed is a tricky thing.  We can tell

 9      you what the effect of the current rule is, but to

10      say, you know, what it's going to be if it's

11      repealed in the next rate case requires a lot of

12      assumptions, and we are working hard like the other

13      utilities to not come in for a rate case.

14           So are y'all looking for information that is

15      not already in our data request responses in the

16      post-hearing comments?

17           MS. SAPOZNIKOFF:  I think we are looking for a

18      comparison that we have the information in the data

19      response to what was the parent debt adjustment in

20      your last rate case.  And is it fair to say,

21      because of all the discussion of how we calculate

22      the revenue requirement then work back off of it,

23      is it simply going to be a flip that if your

24      reduction, based on the parent debt adjustment,

25      was, say, 25 cents, that the rate impact had it not

APPX. - 98



93

premierreporting.net
Premier Reporting (850)894-0828 Reported by:  Debbie Krick

 1      been applied would have been an increase of 25

 2      cents, or is there not a direct one-for-one

 3      correlation?  So not looking at prospective

 4      cases --

 5           MR. WAHLEN:  Okay.

 6           MS. SAPOZNIKOFF:  -- just based on past cases,

 7      what was the parent debt adjustment that was made,

 8      and had that rule not be been in place that the

 9      rule that staff has put the suggested amendments to

10      of doing the stand-alone approach, what would the

11      average bill have been without applying a parent

12      debt adjustment?

13           And then I guess the question is, does the

14      Commission want it just for the last rate case, or

15      do you want some more historical data on that?

16           CHAIRMAN SMITH:  I think just the last rate

17      case --

18           MR. WAHLEN:  Okay.

19           CHAIRMAN SMITH:  -- would be the most --

20           MR. WAHLEN:  All right.  I just wanted to

21      understand what the expectation was.

22           Thank you.

23           CHAIRMAN SMITH:  Thank you.  Thanks for that

24      clarification.

25           Anything else from the Commission?
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 1           Okay.  We have now reached the end of our

 2      workshop.  Does anybody else have anything to add

 3      before I officially -- all right, so on behalf of

 4      the Commission, thank you all for your

 5      participation today.  This workshop is adjourned.

 6           (Proceedings concluded.)
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Comments 

On behalf of the citizen of Florida and customers statewide, the Office of 

Public Counsel (“OPC”) opposes this latest of a seemingly incessant and endless 

parade of customer-hostile proposals to repeal the Tax Effect Of Parent Company 

Debt Rule (“PDA Rule”). The repeal would eliminate a nearly half century Parent 

Debt Adjustment (“PDA”) adjustment that has benefitted customers and been 

approved by the Florida Supreme Court.   

In 1988 the Commission considered repeal and rejected it. In 2023 staff again 

undertook a protracted effort trying to raise customer rates through repeal. Twice in 

2024 the Commission took the matter up and twice it was deferred (on March 5, 

2024, and again on July 9, 2024) amid concerns about raising customer rates. Now 

again, like a bad penny, it returns two years later as the Commission apparently  

seeks to establish the existence of a non-existent problem in search of a shareholder 

profit-boosting solution.  

The Staff is once again leading the charge to raise some of the highest 

customer rates and bills in the nation by layering on more affordability destroying 

costs and shareholder gravy onto long suffering customers.  The effort has become 

so persistent and regular that one can virtually set clocks to it.  The OPC requests 

that this pernicious effort cease once and for all.  
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The fact that these anti-customer efforts at rule repeal originate time and time 

again within the agency simply boggles the mind and perhaps warrants a deeper dive 

to determine the impetus and purpose behind the steady push for reversal. The 

“public” in Florida Public Service Commission wants to know: “What has changed 

in the last 2,2.5, or 3 years? Apart from the crushing weight of affordability pressure 

on consumers, neither the fundamental facts nor the law have changed. Why do we 

need to take up the same repeal proposal for a pro-customer rule every 6 to 24 

months after they are rebuffed? Are we going to relitigate every defeated pro-utility 

proposal, like the PDAs, Asset Optimization Mechanisms, and Acquisition 

Adjustments, until shareholder coffers are swollen beyond capacity? Has the 

Commission not yet tired of the constant bragging at the shareholder analyst calls 

about record profits and the capex haven that is the Florida Commission? Has 

administrative finality been suspended? If this whatever number attempt to repeal 

the PDA ultimately achieves the shareholder windfall that is apparently desired, who 

then determines if it is appropriate to then entertain a motion to revisit the matter in 

another six months? Does this door  move in both directions? When does the 

consumer get their coffers filled or get a win?”  

The PDA rule has saved customers hundreds of millions of dollars over the 

past decades by preventing the unwarranted and excessive affiliate transfer of 

customer dollars to shareholders over the past 40-plus years. To customers 
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throughout Florida, the PDA Rule seems like an exceptionally fine rule – its working 

well. Staff has failed to provide adequate justification to wipe-out this longstanding, 

pro-consumer rule. Customers remain unconvinced by the suggestion that the rule 

plays any role in the Commission’s awarding the highest authorized profit levels, as 

there has been no demonstration by the Commission or the utilities that the rule 

played any such role. There is zero evidence that the overall Weighted Cost of 

Capital or WACC would be any lower if the rule were to be repealed.  A case in 

point: FPL took steps many years ago to relieve themselves of the impact of the rule 

in the Commission’s eyes, yet they have the highest percentage of Commission-

awarded profit embedded in customer bills in the at least the lower 48 states, if not 

the nation.1 Any assertion that the existence of the rule is creating higher costs of 

capital is belied by the facts.  

Questions recently posed by the staff seem to continue to advance the 

erroneous notion that that the rule is essentially a “double leverage” adjustment. The 

OPC addressed this red herring in the September 26, 2023 comments. Attachment 

A.2 See those comments at pages 5-6.  Double leverage adjustments have been 

implemented elsewhere to apply the parent or consolidated company’s capital 

 
1 Paying for Their Profits: How Ratepayers Foot the Bill for Soaring Utility Profits, Daniel Tait, 
Shelby Green and Sue Sturgis, Energy & Policy Institute, March 12, 2026. 
https://energyandpolicy.org/utility-profit-report/#h-section-3-methodology. 
2 The OPC  restates and incorporates those September 26, 2023 comments herein by reference. 
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structure and resulting lower overall rate of return to the regulated subsidiary, 

regardless of the existence of differing factors affecting the subsidiary.   The PDA is 

not that by any stretch of the imagination. 

As the OPC has noted before, even though the PDA effect is recorded as a 

reduction to current income tax expense, the Parent Debt Rule is also not premised 

on income tax issues such as the consolidated tax savings. Instead it is a protection 

from affiliate transaction abuse. It keeps customers from being forced to subsidize 

the parent’s recovery of its own income tax expenses by having to pay a taxable 

equity return on the amount of debt that makes up the parent’s (and, as applicable, 

grandparent’s) investment in the equity recorded on the regulated subsidiary books. 

In essence the rule appropriately transfers to the subsidiary the effect of the tax 

deduction benefit that the parent would otherwise realize on the parent’s debt that is 

embedded in the subsidiary’s equity balance.  It is simple and fair and twice-

sanctioned by the Florida Supreme Court, as discussed more fully in the 2023 

comments contained in Attachment A.  The PDA is a settled ratemaking principle 

and should not be arbitrarily cast aside just to shovel more profit to the utility 

shareholders.   

This consumer protection rule has been in place for well over 40 years and 

has withstood two challenges at the Florida Supreme Court and one before the 
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Internal Revenue Service.  This proposed repeal does not address a problem; it only 

would create yet another windfall for shareholders.  

If  the Commission proposes to repeal this rule, it could mean that it is creating 

a tangible future risk to  millions of customers of Duke, Tampa Electric and People’s 

Gas and others that they that will be subjected to increased rates and bills versus the 

murky, difficult to articulate (and even harder to understand) benefits outlined by 

repeal’s proponents.  

The staff has served some data requests on the companies to get the bill 

impacts. The OPC intends to serve discovery in this matter. To that end we request 

that, in the ill-advised circumstance that the Commission decides to move forward 

with rulemaking, it should seriously consider conducting a “draw out” pursuant to 

section 120.54(3)(c)2, Florida Statutes.   

If rulemaking goes forward,  the OPC expects to make the required filing to 

demonstrate that the ratepayers’ “substantial interests will be affected in the 

proceeding”  and  “that the proceeding does not provide adequate opportunity to 

protect those interests.”  One such aspect of this showing will be that the ability to 

conduct discovery and to cross-examine witnesses, including Staff’s advocates for 

repeal, will be essential and that the standard rulemaking process cannot provide that 

protection to customers. 

APPX. - 107



  

6 
 

The OPC urges the Commission to finally reject this effort at repeal just like 

the commission did in 1988. Maybe in another 38 years, when we are living in an 

energy utopia, consumer protections such as this rule will have lost their meaning. 

Today as affordability of the utility bills (electric, gas, water, wastewater), 

individually and in the aggregate for many, becomes more elusive, this rule does 

have tangible meaning.  Nothing has changed since the rule was adopted and since 

repeal was rejected over three decades ago – except perhaps that equity ratios have 

become swollen (in both percentage and size as rate base has exploded far faster than 

customer growth and inflation) – often with increased amounts of parent infusions 

of debt capital. The  material impact of the adjustment has persisted even as tax rates 

and the cost of equity might have declined since the 1980s.  

Customers throughout the state are really struggling with high bills, fuel 

surcharges, storm surcharges and additional costs like increasing shareholder 

extractions of customer provided wholesale sales gains through Asset Optimization 

Mechanisms. On top of this, customers face a greater threat to affordability as some 

utilities are seeking and receiving enormous rate increases in unprecedented amounts. 

Removing the PDA Rule’s long-standing customer protection and raising rate 

accordingly would just be salt in the unaffordability wound at this point.  
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Conclusion 

At this juncture, the OPC’s remarks echo those made by the OPC in 2024.  

Attached also are the Comments provided in a previous workshop in August 2023.  

The OPC reserves the right to supplement these comments at the workshop and 

throughout the rulemaking process and any draw out that may result. 

We simply ask you to permanently reject the proposal to repeal or gut the impact 

of this good rule. Please put this repeal effort to rest. 

 

/s/ Charles J. Rehwinkel 
Charles J. Rehwinkel 
Deputy Public Counsel 
Florida Bar No. 527599 
Rehwinkel.Charles@leg.state.fl.us 
 
Office of Public Counsel 
c/o The Florida Legislature 
111 West Madison Street, Suite 812 
Tallahassee, FL 32399-1400 
(850) 488-9330 
 
Attorneys for the Citizens of the State of 
Florida 
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CERTIFICATE OF SERVICE 
DOCKET NO. 20240019-PU 

 
 I HEREBY CERTIFY that a true copy and correct copy of the foregoing was served on 
this 15th day of April, 2026, via electronic mail on:  
 
 
Zachary Bloom 
Susan Sapoznikoff 
Florida Public Service Commission 
Office of General Counsel 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
Zbloom@psc.state.fl.us  
Susan.Sapoznikoff@psc.state.fl.us 
discovery-gcl@psc.state.fl.us  
 

 
Sean Twomey  
Dante DeStefano 
Sunshine Water Services 
200 Weathersfield Ave. 
Altamonte Springs, FL 32714-4027 
Sean.twomey@nexuswg.com 
Dante.destefano@corixgroup.com 
 

Beth Keating 
Gunster Law Firm  
215 South Monroe Street., Suite 601 
Tallahassee FL 32302 
bkeating@gunster.com 
 
Mr. Matt Everngam 
208 Wildlight Ave. 
Yulee, FL 32097 
meverngam@chpk.com 
 

Christopher T. Wright  
Florida Power & Light Company  
700 Universe Boulevard  
Juno Beach, Florida 33408  
Christopher.wright@fpl.com  
 
Kenneth A. Hoffman  
Florida Power & Light Company 
134 W. Jefferson Street  
Tallahassee, FL 32301-1713 
Ken.hoffman@fpl.com 
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Thomas A. Crabb  
Radey Law Firm  
301 S. Bronough Street, Suite 200  
Tallahassee, FL 32301 
tcrabb@radeylaw.com  
 
Aaron Silas  
CSWR-Florida Utility Operating Company, 
LLC  
1630 Des Peres Road, Suite 140  
Des Peres, MO 63131 
asilas@cswrgroup.com 
 

J. Jeffry Wahlen  
Ausley McMullen  
P. O. Box 391 
Tallahassee, FL 32302 
jwahlen@ausley.com 
mmeans@ausley.com 
vponder@ausley.com 
 
 
 
 
  

Paula K. Brown 
Tampa Electric Company 
P. O. Box 111 
Tampa, FL 33601-01 11 
regdept@tecoenergy.com 

Charles T. Morgan II 
Peoples Gas System 
P.O. Box 111 
Tampa, FL 33601-0111 
ctmorganii@tecoenergy.com 

Dianne M. Triplett  
Duke Energy Florida  
299 First Ave. North  
St. Petersburg, FL 33701 
Dianne.Triplett@duke-energy.com  
 
 

Robert Pickels  
Duke Energy Florida  
106 E. College Avenue Suite 800  
Tallahassee, FL 32301  
Robert.Pickels@duke-energy.com 

Bridget Precise  
St. James Island 
130 N Richard Jackson Blvd.  
Suite 200 
Panama City Beach, FL 32407 
Bridget.Precise@joe.com 

Ken Plante, Coordinator, 
Joint Administrative Procedures Committee 
680 Pepper Building 
111 W. Madison St. 
Tallahassee FL 32399-1400 
joint.admin.procedures@leg.state.fl.us 
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/s/ Charles J. Rehwinkel 
Charles J. Rehwinkel 
Deputy Public Counsel 
Rehwinkel.Charles@leg.state.fl.us 
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c/o THE FLORIDA LEGISLATURE 
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ROOM 812 
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Speaker of the House of 

Represen tatives 
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VIA ELECTRONIC FILING 
Mr. Adam J. Teitzman 
Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
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Thank you for your assistance in this matter. 

Sincerely, 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
 

In re: Amendment of Rule 25-14.004, Florida 
Administrative Code, Effect of Parent Debt on 
Federal Corporate Income Tax

DOCKET NO.: 20230000-OT

FILED: September 26, 2023 

OPC POST-WORKSHOP COMMENTS ON  
PROPOSED REPEAL OF 25-14.004 - EFFECT OF PARENT DEBT ON FEDERAL 

CORPORATE INCOME TAX 

At the August 15, 2023 workshop, OPC heard for the first time why staff is, in reality, pursuing a repeal 

of 25-14.004 - Effect of Parent Debt on Federal Corporate Income Tax (“PDA Rule” or “Rule”).  We would 

note that even though the Rule is not being repealed, the essence of the ratepayer protections from affiliate 

transaction abuse through application of a tax effect of parent debt (“Parent Debt Adjustment” or “PDA”) 

is being completely stripped from the present rule. 

The OPC noted that staff had never revealed the reason for the repeal or rule change being presented 

to the interested parties.  Staff’s representative then suggested that the Commission was not informed of a

1983 decision1 by the Federal Energy Regulatory Commission (“FERC”) justifying discontinuation of the 

allocation the consolidated income tax expense (benefits) of an entity to the subsidiary, which he explained 

could be found in a publication issued by Public Utilities Reports, Inc., Third Edition (1993), entitled “The 

Regulation of Public Utilities” by Charles F. Phillips, Jr.2 at pages 288 and 289.  Staff then read aloud two 

paragraphs from the pages referenced.  However, this same information quoted by staff was in fact readily 

available in 1987.  The exact language which was read is contained verbatim in the 1984 edition (first 

printing, May 1984) at pages 272 and 273. See, attachment 1.  This information was available well before 

1987 when the staff unsuccessfully attempted to persuade the Commission to repeal the Rule.  Why this 

information was not presented at that time, we can only guess.  It could very well have been that 

Commission or its staff found the information or FERC’s views to be irrelevant to whether the PDA Rule 

should be repealed.  The Commission does not follow FERC decision-making on ROEs so it is likely that 

it was unconcerned about that agency’s views on how retail customers ought to be protected. Given the 

summary rejection of the repeal proposal at the time, there is no evidence that the stale information 

                                                           
1 In re Columbia Gulf Transp. Co., 54 PUR4th 31, 37 (FERC 1983). 
2 Professor Phillips appears to have been a frequent witness appearing around the country on behalf of 
utilities seeking higher returns on equity in ratemaking during the time the treatise was compiled. See, e.g.,
Application of Roanoke Gas Company, 1978 Va. PUC LEXIS 137; Illinois Bell Telephone Company: 
Proposed restructuring and increase of rates,1989 Ill. PUC LEXIS 398, *1 (Ill. Comm. Comm'n November
9, 1989). 
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contained in either the 1984 or 1993 versions of an industry-centric treatise would have impacted any of 

the Commissioners’ opinions at the time. In any event, as discussed below, the PDA Rule is nevertheless 

consistent with the “new” information from 30 years ago.

It is clear, from the language read by staff, that the then Federal Power Commission (“FPC“) 

(currently FERC) was concerned with passing on the consolidated tax savings created by other subsidiaries 

to the regulated utility.  Instructive is the FERC’s rationale for eliminating a consolidated tax savings 

adjustment after the D.C Circuit Court of Appeals reversed3 the agency’s efforts to overturn its policy of 

applying such an adjustment. It was precisely this “new” decades old FERC rationale that staff pointed to 

in support for today scrapping of the customer-benefitting Rule. At the workshop, staff read two paragraphs 

from the 1993 Phillips document, as principal justification for the repeal of the PDA Rule. It was this 

information quoted from the 1983 FERC decision (which was issued contemporaneously with the actual 

adoption of the Rule) that OPC was informed was not presented to the Commission in 1987: 

Because deductions are given for expenses incurred in producing income, the necessary 
causal link between the ratepayers and the deductions is the expense the company incurs 
in providing service.  Accordingly, the proper way to allocate deductions is to match the 
deductions with the expenses included in the cost of service.  Thus, when an expense is 
included in the cost of service, the corresponding tax deduction is also allocated to the rate 
payers.  In this way, any tax-reducing benefits or savings the company realizes in providing 
service are recognized in calculating the tax allowance for the benefit of the ratepayers.  

The corollary to this is that when the expense is not included in the cost of service because 
the company did not incur that expense in providing service, the deduction created by that 
expense is not allocated to ratepayers. To do otherwise would result in the tax savings 
the company realizes from expenses incurred in providing service to other groups in 
periods for its own benefit being used to reduce the rates for a particular group of 
ratepayers.  Tax allowance would then be lower or higher than is warranted by the 
profit each group provides to the company.  Since the amount of profit to be provided 
is the measure of the tax cost the company will incur in providing service, none of the rates 
for the groups would be cost-justified.  Subsidization would inevitably result; one group 
would bear the burden, but another group would gain the benefit.  

Phillips at 289 (1993); 276-277 1984). (Emphasis added).

This language has no bearing on the PDA Rule or the type of affiliated transaction that the Rule is 

designed to address. From the language highlighted above, and a closer reading of the case, it is obvious 

that FERC was concerned with the overall tax savings generated by non-jurisdictional, diversified entities

being passed on to the Utility.  These tax savings were being generated by other subsidiaries through losses

wholly unrelated to services provided to, or burdens placed upon, the unregulated subsidiary.  It appears 

                                                           
3  City of Charlottesville v. Federal Energy Regulatory Comm. and Columbia Gas Trans. Corp., 661 F. 2d 945 (D.C. 
Cir.1981)
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that FERC was more concerned with the overall consolidated tax savings than the infusion of debt as equity 

into a subsidiary.  This is better understood when the salient portion of the paragraph preceding the two 

read by staff is considered: 

***

In a 1972 decision,[4] the commission held that a pipeline company should be permitted to 
retain the consolidated tax savings generated by losses incurred by an affiliate engaged 
in gas exploration and development.  Five years later, the commission adopted a similar 
treatment in wholesale electric rate cases, holding that the stand-alone policy was 
appropriate in those situations where jurisdictional customers had not paid the expenses 
that generated the consolidated tax savings.

  *** 

Phillips at 289 (1993); 276 1984). (Emphasis added)

In the cited Columbia Gulf decision, FERC distinguished the non-jurisdictional, wholly unrelated

activities generating losses, from the highly specific, related tax deduction associated with the investing 

parent companies’ excess interest deductions. The former was not allowed, while the change in policy 

continued to recognize that the parent’s interest expense was properly considered in a “stand-alone” tax 

allowance determination: 

In setting the return for the pipelines we used the parent's interest expense as the pipelines' 
cost of debt. Thus, the ratepayers bear the burden of paying the parent's interest expense. 
That being so, an equal portion of the parent's interest expense deduction must be allocated 
to the pipelines' ratepayers. Our stand-alone policy does just this. 

Columbia Gulf at 1983 FERC LEXIS 2737 **22.  In that instance, FERC utilized a consolidated capital 

structure indicating that there would be an allocation of the parent’s debt to the subsidiary income tax 

calculation. The PDA Rule (that has been excluded from application where the subsidiary capital structure 

is merely an allocation of the overall consolidated capital structure) when applied when a parent invests 

debt in the equity of a subsidiary is fully consistent with the Columbia Gulf decision in that the subsidiary 

ratepayers bear the burden of paying a portion of the parent’s interest expense through the taxable equity 

return. The parent’s use of debt to make equity infusions in the regulated Florida subsidiary is a transaction 

directly related to the subsidiary. It is precisely when the parent having a mix of debt and equity in its capital 

structure makes an equity investment in a subsidiary that the Rule’s application becomes mandatory.  The 

                                                           
4 Re Florida Gas Transmission Co., 47 FPC 341 93 PUR 3d 477 (FPC 1972).  Professor Phillips quotes 
from that decision in explaining that the stand alone method “is one that takes into account the revenues 
and costs entering into the regulated cost of service without increase or decrease for tax gains or losses 
related to other activities.”
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fact of a parent’s investment in a subsidiary does not overcome the presumption; it triggers it.  Something 

more, such proof in the form of evidence that dividends from the subsidiary exceeded equity contributions

from the parent, has been deemed necessary in the past for the presumption to be met.5

The long-standing PDA Rule does not seek to require or even allow losses from non-jurisdictional, 

diversified operations to offset the tax expense of the regulated, jurisdictional operations in Florida. In 

supporting the Commission’s 40 year-long affiliate transaction protection, OPC is not interested in unfairly 

passing through to ratepayers any affiliate subsidiary losses or tax savings to the regulated company using 

the PDA Rule. Likewise, there is no effort or intent to require the use of the consolidated entity’s capital 

structure to artificially lower revenue requirements. This would represent a return to a long-abandoned 

“double-leverage” adjustment. The current rule as written does none of this; the OPC does not seek such a 

return. Double-leverage and allusions to it in this repeal process are red herrings.

The essence of the investment by a parent in the regulated subsidiary is an affiliate transaction.  

This categorization is not in dispute. Utilities routinely report equity infusions, upstream dividend 

payments, advances to and from subsidiaries (and their subsequent conversions to debt or equity) as affiliate 

transactions. See, e.g., Florida Power & Light and Florida City Gas Co. examples submitted in Attachment 

2.

If the parent allocates debt to the utility or issues third party debt on the subsidiary’s behalf, the 

utility would be required to pay interest to a third party or the parent and as a result would record an interest 

expense on its own books and take the interest deduction on its standalone tax calculation. The difference 

from this scenario and the equity infusion from the parent portion of the capitalization is that the source of 

the funds so invested cannot be traced to equity or debt dollars and are thus presumed to be supported by a 

mix of debt and equity in the same proportions as contained in the parent’s capital structure.  Within the 

PDA Rule, this scenario gives rise to a rebuttable presumption that part of that investment, or equity 

infusion, is the result of the parent issuing debt in order to effectively fund the operations of the utility

subsidiary.  Absent rebutting the presumption, the utility is required to recognize the value of the interest 

deduction on the portion of parent debt embedded in the subsidiary equity (upon which its customers 

compensate the shareholders for in the form of an equity return on that subsidiary equity) as a reduction to

                                                           

5 In re: Petition for increase in rates by Gulf Power Company. Order No. PSC-2012-0179-EI at 115-116. 
“Since Gulf’s last rate case, the record evidence indicates Gulf paid dividends to Southern Company of
$196 million more than Southern Company invested in the equity of Gulf.” 
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its standalone taxes. If not for the PDA Rule, this affiliate transaction would create a subsidy flowing from 

ratepayers to shareholders. This is exactly what the Supreme Court of Florida recognized in its opinion 

upholding the affiliate transaction protections inherent in the parent debt adjustment when it stated: 

In the normal course of a parent-subsidiary relationship, the parent issues debt in order to 
acquire capital to support the operations of its subsidiaries. The capital is transferred to the 
subsidiary in exchange for stock in the subsidiary.  As a practical matter, the equity of the 
subsidiary is thus directly supported by the debt of the parent.  The debt of the parent used 
to support the subsidiary generates interest expense for the parent, which in turn is tax 
deductible.  Although the capital is passed on through to the subsidiary, there is no 
corresponding pass-through of interest expense because the parent passes the capital to 
acquire ownership interest in the subsidiary as opposed to a creditor’s interest.  Therefore, 
the nature of the acquired capital changes from debt to equity at the point the capital passes 
from the parent to subsidiary.

General Telephone Company v. Florida Public Service Commission, 446 So.2d 1063, 1069

(Fla. 1984).

Notwithstanding this highly effective specific and limited regulatory safeguard, staff’s workshop 

comments in the workshop erroneously conflated the notion of “double leverage adjustment” with the PDA:

And so, back in the days of the double leverage adjustment, it was presumed that 
the return on equity for the utility should be the overall cost of the capital of the parent 
company.  And that theory has pretty much been discredited, and as far as I know, is not 
followed by any Commission across the country, and so by making a double leverage 
adjustment, or a parent debt adjustment, the utility will not recover the cost of providing 
service.   

Staff comments, August 15, 2023 workshop (transcribed from FPSC video recording). This 
conflation is in error. 

Double leverage is a financial strategy whereby the parent raises debt but downstreams some or all 

of the proceeds to its operating subsidiary largely in the form of an equity investment.  Therefore, the 

subsidiary’s operations are financed by debt raised at the subsidiary level and by debt financed at the 

holding-company level.  In this way, the subsidiary’s equity is leveraged twice, once with the subsidiary 

debt and once with the holding company debt.  The regulatory adjustment was to treat the parent and 

subsidiary capital structures as the same and give recognition to the lower overall weighted cost of capital 

caused by the higher parent leverage. This is not what the PDA Rule does. 

What the PDA Rule does require is for the utility to properly recognize the interest deduction 

benefit related to the amount of debt being infused by the parent through the affiliate transaction of the 

investment. Inherent in the affiliate transaction is a very real tax benefit that customers provide to 

shareholders that is encompassed in the nature of the parent’s equity investment – in the form of the return 
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on equity (grossed up for income taxes). This benefit would otherwise be transferred to the shareholders 

without the PDA Rule. This tax effect of parent company debt scenario is not double leverage, it is not 

consolidated tax savings and it is not a departure from standalone ratemaking. Recognizing and correcting 

for the effect  of an abusive affiliate transaction does not violate any principle of “stand alone ratemaking.”  

The PDA Rule is simply the Commission regulating in the public interest, protecting customers and 

determining that the standalone, statutory tax rate expense embedded in the revenue requirement is 

overstated unless the tax benefit that customers provide to shareholders through the equity return (on equity 

that is effectively partly tax deductible debt) is properly reflected in the interest deductions on a standalone 

basis. 

If this Commission adopts the new proposed rule change eviscerating the PDA Rule, it will insure 

that a parent issuing debt that supports investments in the regulated subsidiary can engineer the transfer of 

funds to the sole benefit of the stockholders and at the expense of utility ratepayers.  This change in the 

Rule would effectively allow the utility to charge ratepayers an inflated equity return that ignores the true 

nature of the investment.  This would be inconsistent with the standalone entity treatment.  The PDA Rule

as currently established is a necessary protection for the ratepayers as it allows the customers to properly 

receive the benefit of the interest on the infused debt as a reduction in the utility’s standalone income tax 

expense.   

It seems that the only change that should be considered in the Rule to fix the problem is to modify 

paragraph 4 to clarify that the standalone utility’s statutory tax rate should be applied.  OPC’s proposed 

change is shown below: 

(4) The adjustment shall be made by multiplying the debt ratio of the parent by the debt 
cost of the parent. This product shall be multiplied by the statutory tax rate applicable to 
the consolidated entity regulated utility. This result shall be multiplied by the equity dollars 
of the subsidiary, excluding its retained earnings. The resulting dollar amount shall be used 
to adjust the income tax expense of the utility.

This clarification to the current rule would prevent any confusion that somehow an effective tax 

rate of the consolidated entity could be used to pass through to the utility of any consolidated savings 

through the consolidated tax rate.  Since the statutory rate is the same regardless, it would seem that this 

clarification is not essential, but it can be done in an abundance of caution.  Otherwise, there is no basis to 

change a 40-year old consumer protection rule that has survived challenges in the Florida Supreme Court, 

the United States Treasury Department and the United States Congress. 
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Respectfully submitted,

Walt Trierweiler
Public Counsel 

s/Charles J. Rehwinkel 
Deputy Public Counsel 
Florida Bar No. 527599

  
   Office of Public Counsel 
  c/o The Florida Legislature
   111 West Madison Street 
   Room 812 
   Tallahassee, FL 32399-1400  
    
  Attorneys for the Citizens
   of the State of Florida 
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288 The Regulation of Public 

H only affects the time when such depreciation may be used for tax purposes, 
H the investment tax credit resulted in a permanent savings to the utility. The 
■ flow through method resulted in the entire tax credit being reflected as an 
■ increase in net income (or reduction of taxes) in the year the credit was 
E received, thereby giving all benefits of the tax credit to a utility’s customers. 
E while the normalization method resulted in spreading the tax credit over the 
■ productive life of the property, thereby sharing the benefits of the tax credit 
I with a utility’s shareholders and customers. Normalization was the general 
■ practice. 180

■ Consolidated Tax Returns. Under the internal Revenue Code, an affil-
■ iated group of companies is permitted to file a consolidated tax return. 
V Certain benefits accrue to companies that file such returns. The losses of any 
I affiliate can be set off against the taxable income of other affiliates in the 
e group; 181 the parent company is freed from paying federal income taxes on 
I. dividends from its subsidiaries. In determining a regulated affiliate’s cost of 
I service, for rate-making purposes, the common practice is to allocate to that 
r company a share of the consolidated taxes. 182

[ When a parent company has both utility and nonutility or jurisdictional 
C and nonjurisdictional affiliates, a question arises as to the proper allocation 

procedure. A 1964 FPC decision, involving United Gas Pipe Line Company, 
a subsidiary of United Gas Corporation, is illustrative 135 United Gas elected 

1 to file consolidated federal income tax returns for the years 1957-61 Because 
¡ its two oil and gas production and exploration affiliates (Union and Ovcr-
[( seas) had net losses over the five-year period, the group’s tax liability was 
I thereby reduced. Tn the rate case, United Gas Pipe Line claimed that its 
} allowance for federal income taxes should be the full 52 percent rate (the 
• rate then applicable), or about $12 million for the test year. The FPC rejected 
I this claimed allowance and allocated the actual consolidated taxes paid 

among the companies in the group, or approximately $9.9 million for United 
Gas Pipe Line for the test period. 184

On appeal, the company claimed that the Fl’C improperly applied non¬ 
jurisdictional losses to jurisdictional income. But the Supreme Court upheld 

J the commission, saying in part: 

r There is no frustration of the lax laws inherent in the commission’s 
action. The affiliated group may continue to file consolidated returns 
and through this mechanism set off system losses against system 
income, including the United's fair return income. The tax law permits 

I this, but it docs not seek to control the amount of income which any 
I affiliate will have. Nor does it attempt to set United’s rales. This is 

the function of the commission, a function performed here by reject¬ 
ing that part of the claimed tax expense which was no expense at all. 
by reducing cost of service and therefore rates, and by allowing United 
only a fair return on its investment. 185
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PV In short, when a group of affiliated companies elects to file a consoli¬ 
dated tax return, a commission may pass on to customers — in the form of 
lower rates — any resulting benefits. But the Court was careful to note that 
the decision to file such a return belongs to the companies. 

However, during the 1970s, the FPC (and later the Federal Energy 
Regulatory Commission (FERC]) adopted a "stand-alone" policy — that is. 
the computation of the income tax expense component of the cost of service 
as if the subsidiaries had filed separate federal income tax returns. In a 1972 
decision, the commission held that a pipeline company should be permitted 
to retain the consolidated tax savings generated by losses incurred by an 
affiliate engaged in gas exploration and development. 156 Five years later, the 
commission adopted a similar treatment in wholesale electric rate cases, 
holding that the stand-alone policy was appropriate in those situations where 
jurisdictional customers had not paid the expenses that generated the consol¬ 
idated lax savings. 187 But in a 1981 decision, a court of appeals remanded a 
case to the FERC. holding that while the commission had legal authority to 
use a stand-alone policy, its order contained insufficient evidence to support 
the concept. 188 That support was put forth in a subsequent decision, when the 
commission held: 

Because deductions arc given for expenses incurred in producing 
income, the necessary causal link between the ratepayers and the 
deductions is the expense the company incurs in providing service. 
Accordingly, the proper way to allocate deductions is to match the 
deductions with the expenses included in the cost of service. Thus, 
when an expense is included in the cost of service, the corresponding 
tax deduction is also allocated to the ratepayers. In this way any 
tax-reducing benefits, or savings, the company realizes in providing 
the service are recognized in calculating the tax allowance for the 
benefit of the ratepayers. 

The corollary to this is that when an expense is not included in the 
cost of service (because the company did not incur that expense in 
providing service), the deduction created by that expense is not allo¬ 
cated to the ratepayers. To do otherwise would result in the tax savings 
the company realizes from expenses incurred in providing services to 
other groups and periods or for its own benefit being used to reduce 
rates for a particular group of ratepayers. The tax allowance would 
then be lower or higher than is warranted by the profit each group 
provides the company. Since the amount of profit to be provided is the 
measure of the tax cost the company will incur in providing service, 
none of the rates for the groups would be cost justified. Subsidization 
would inevitably result. One group would bear the burden, but another 
group would gain the benefit. 189
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The Regulation of Public 

1,1 A net loss in any year can be carried back to the three preceding years or carried 
forward to the succeeding five years 

1,1 See, e.g., In re Genera! Tel Co. of the Southwest. 29 PUR4th 379 (Ark. 1979); 
In re Mtd-Carolina Tel. Co.. 46 PUR4th 575 (N C. 1982). General Tel Co. of Pla v. 
Florida Pub. Serv Comrr.’n, 446 So.2d 1063 (1984). Barasch v. Pennsylvania Pub. Util. 
Comm'n. 548 A.2d 1310(1988), In re GTE S . Inc.. 123 PUR4th 257 (W.Va 1991). 

1,3 In re United Gas Pipe Line Co.. 54 PUR3d 285 (FPC 1964). See also In re 
Missouri Cities Water Co.. 29 PUR4th 1 (Mo 1979). 

The FPC’s allocation was based on a formula developed in an earlier decision, 
whereby (I) the companies arc separated into regulated (jurisdictional) and nonregulated 
(nonjurisdictional) groups. (2) the net aggregate taxable income is determined for each 
group, and (3) the net total consolidated tax liability is apportioned over a representative 
period of time between the two groups, and among the companies in the regulated group, 
on the basis of their respective taxable incomes: "provided that the allowance so computed 
for the regulated company shall not exceed what its tax liability would be for rate-making 
purposes, if computed on n separate return basis." In re Cities Serv. Gas Co.. 49 PUR3d 
229. 236 (FPC 1963) 

1,5 Federal Power Comm'n v. United Gat Pipe Line Co.. 3S6 U S 237. 246-7 (1967) 
In a dissenting opinion, Justice Harlan (joined by Justices Douglas and Stewart) argued: 

No allocation whatever could he required by the commission in this case 
because nunjurtvdictional income wiv more than sufficient to absorb all non-
junsdictional losses and there was no showing that jurisdictional activities 
would actually benefit (rom nonjurisdictional losses To permit the FPC in 
such circumstances to allocate would in effect extend the commission's juris¬ 
diction to areas not encompassed within the authority given the commission 
by the Natural Gis Act (Ibid . Uf-ST (Harlan, J . dissenting] ) 

'"in re Florida Gas Tramp Co., 47 FPC 341. 93 PUR3d 477 (FPC 1972» The 
stand alone method "is one that takes into account the revenues and costs entering into the 
regulated cost of service without increase u: de-, tease (or tax gains or losses related to 
other activities." Ibid.. Exhibit 11. 4. 

In re So. Cal. Edison Co . 23 PUR4th 44 (FPC 1977) See also "Consolidated Tax 
Savings and Affiliated Utilities New I. tic for an Old Issue." Public Unlitiei Fortnightly 
108 (5 November |9»(| 62 

Charlottesville >' Federal Energy Begulaton Comm'n, 661 F 2d 945 (D C Cir 
1981). 48 PUR4ih 682 (1982» 

In re Columbia Gulf Tramp Co . 54 PUR4(h 31. 37 (FERC 1983) 

The mechanics of calculating a stand-alone allowance are as follows' From the 
total return allowed on rate base are deducted interest expenses (computed by 
multiplying the rate base by the weighted cost of long-term debt used tn 
determining the rate of rcr.irn). permanent tax differences, and the clfcct of 
the surtax exemption to arrive st the tax base The tax base ts then multiplied 
by the factor of 48 percent over 52 percent (now 46 percent over 54 percent] 
to produce the tax allowance, which includes recognition of the (act that the 
tax allowance itself is subject to ux when received by the utility and is not 
deductible The amount so calculated is the tax allowance. (I btd ., 38.) 

APPX. - 126



THE REGULATION 
OF PUBLIC UTILITIES 

Charles F. Phillips, Jr. 

APPX. - 127



C Public Utilities Reporu . lac.. 1984 

tint Printing, May. I IS 4 

Library of Congres» Catalog Gard No. 84-060794 r 
ISBN 0-910S2MH-9 

Printed tn the United State} of America 

di 

* 

r 

This publication is designed to provide accurate 
and authoritative information in regard to the 
subject matter covered, it is sold with the under¬ 
standing chat the publisher is not engaged in 
rendering legal, accounting, or other professional 
service. If legal advice or other expert assistance k 

t 
person should be sought. (From a Declaration of 
Principle! jointly adapted by a Committee of the 
American Bar Atiociation and a Committee of 
Publisher}.) 

AU right! retened. No part of this pablieatMtn 
may be reproduced, stored in a retrieval system, 
or transmitted, in anv form or by any means, 
electronic, mechanical, photocopying, recording, 
or otherwise, without the prior written permission 
of the publisher. 

APPX. - 128



7. Operating Expenses, Depreciation, and Taxes w 275 

Consolidated Tax Returns. Under the Internal Revenue Code, an 
affiliated group of companies is permitted to file a consolidated tax 
return. Certain benefits accrue to companies that file such returns. The 
losses of any affiliate can be set off against the taxable income of other 
affiliates in the group:’M the parent company is freed from paying 
federal income taxes on dividends from its subsidiaries. In determining 
a regulated affiliate’s cost of service, for rate-making purposes, the 
common practice is to allocate to that company a share of the consoli¬ 
dated taxes. 11» 
, When a parent company has both utihts and nonutilitv or jurisdic¬ 
tional and nonjurisdictional affiliates, a question arises as to the proper 
allocation procedure. A 1964 FTC decision, insolving United Gas Pipe 
Line Company, a subsidiary of United Gas Corporation, is illustrative. 160 

United Gas elected to file consolidated federal income tax returns for 
the years 1957-1961. Because ns two oil and gas production and explo¬ 
ration affiliates (Union and Overseas) had net losses over the five-year 
period, the group's tax liability was thereby reduced. In the rate case. 
United Gas Pipe Line claimed that its allowance for federal income taxes 
should be the full 52 percent rate (the rate then applicable) or about $12 
million for the test sear. The FPC rejected this claimed allowance and 
allocated the actual consolidated taxes paid among the companies in the 
group or approximately $9.9 million for United Gas Pipe Line for the 
test period. 161

On appeal, the company claimed that the FPC improperly applied 
nonjurisdictional losses to jurisdictional income. But the Supreme Court 
upheld the commission, saying in part: 

'ITicrr is no frustration of the lax laus inherent in the commission's action 
The affiliated group may continue to file consolidated returns and through 

commissions permit a uuhty a return only on the post-1971 investment tax credits. Set 
National Association of Regulatory Utility Commissioners. 19S1 .irmuat Report on I'nkty and 
Carrier Regulation, op tti , pp 54 1 -15. 

”*A net loss in any year can be carried back to the three preceding years or earned 
forward to the succeeding five years. 

■s^See, eg. Re South Central Sell Teleph. Co.. Docket No. U-6402 (Tenn . 197 <I; Re 
llrtf ¡trgtnu: llc^r Co, Case No 8634 fW.Va . 1977); and Re Genero! Teleph Co •/ the 
Soulhtreil. 29 PUR 4 th 379 (Ark.. 1979) 

'“Re Coiled Gai Pipe Line Co . 54 PUR 3d 285 (FPC, 1964) Sec also Re G.ict 
Hater Co. 29 PUR 4th 1 (Mo . 1979). 

'«"The FPC's allocation was based on a formula developed in an earlier dcasion. 
whereby (1) the companies arc separated into regulated (jurisdictional) and nonregulatcd 
(nonjurisdictional) groups. (2) the net aggregate taxable income is determined for each 
group, and (3) the net total consolidated lax liability is apportioned over a representative 
period of time between the two groups, and among the companies in the regulated group, 
on the basts of llieir respective taxable incomes; "provided that the allowance so computed 
for the regulated company shall not exceed wliat ns tax liability would be for rate inaktng 
purposes, if computed on a separate return bads. Re Citiri Senvr Gai Co . 49 PUEr 3d 229. 
236 (FPC. 1963). 
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I this meduuism set off system losses against system income, including the 
. United's fair return income. The tax law permits this, but it does not seek to 

h control the amount of income which any affiliate will have. Nor does it 
. attempt to set United's rates. This is the function of the commission, a 

function [>crformed here by rejecting that part of the claimed tax expense 
which was no expense at all. by reducing cost of service and therefore rates. 

> and by allowing United only a fair return on its investment.* 61

In short, when a group of affiliated companies elects to file a consolidat¬ 
ed tax return, a commission may pass on to customers—tn the Conn of 
lower rates—any resulting benefits. But die Court was careful to note 
that the decision to file such a return belongs to the companies. 

However, during the 1970s, the FPC (and later the FERC) adopted 
a "stand-alone" policy: dial is, the computation of the income tax 
expense component of the cost of service as if the subsidiaries had filed 
separate federal income tax returns. In a 1972 decision, the commission 
held that a pipeline company should be permitted to retain the consoli¬ 
dated tax savings generated by losses incurred by an affiliate engaged in 
gas exploration and development. 165 Five years later, the commission 
adopted a similar treatment in wholesale electric rate cases, holding that 
the stand-alone policy was appropriate in those situations where juris¬ 
dictional customers had not paid the expenses that generated the con¬ 
solidated tax savings. 164 But in a 1981 decision, a court of appeals 
remanded a case to the FERC. holding that while the commission had 
legal authority to use 3 stand-alone policy, its order contained insuffi¬ 
cient evidence to support the concept. 165 That support was put forth in a 
subsequent decision, when the commission held: 

|2] Because deductions are given for expenses incurred in producing 
income, the necessarv causal link between the ratepayers and the deductions 

WErdnal flw Conn» V t rul'd Gar Apr I tv Ca , 386 US 237. 246-47 (1967) In a 
duwnnng opinion. Juvtire Harl.it> (joined tn JuMuc» Dougin and Stew-art). argued 
" no allocation wliatevet could be terpnred hi the comtnitvion in thn cave became 
nnnjumdiciionai mrnmr war more than lufiioent to ahvorb ail nonjutiidictional Iwti 
and there war no showing that jurnditliona] aitmttev would actuallv benefit from nonjui-
odiclional loner To }>etmit the EPC in mill cncuin'tani.ev to allocate would in effect 
extend (he romtmwn’i junidnlion to area» not cm ompawed within the authoriti given 
the cummi'iton bi the Natural Gar Ait.“ Disvcntui;; opinion. ii<d . pp 236-57 

“’«r Florida Cai Tram Co. 47 fTC 341. 93 PUR 3d 477 fFPC. 1972) The ttand-
alonc method ”i» one that taler into account the revenues and com entering into the 
regulated cost of ventee without tnarave or deneave for tax gams or loner reined to 
other activities " liad. Exhibit 11, p. 4. 

***Rt So CcF.^rma Educn Ca. 23 PUR 4th 44 (TPC, 1977). Sec ako "Consolidated 
Tax Saving» and Affiliated Utibues New Lafe tor an Old h»ue." 10S Pti/tc Utdinrr 
FertnigktN 62 (November 5. I9SI ) 

^Cily CXirloUni-dl/ \. Frier al Rrgnialory Corn*. and Cohmtno Ga> Tram Corp 
«1 E 2d 915 (D C C>r 1981). 48 PUR 4 th 682 (1982). 
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| 7 Operating Expenses, Depreciation, and Taxes 277 

K is the expense the tvtnpain incurs in providing wsue Accordingly, the 
proper wav to allocate deductions is to match the deductions with the 

K expenses included in the cost of service. Tims, when an expense is included 
K in the cost of service, thr corresponding tax deduction is also allocated to the 
■ ratepayers. In this way anv tax-reducing benefits, or savings, the company 
B realizes in providing the service arc recognized tn calculating the tax allow-
L. anee for the benefit of the latepavm. 
■ Tlie torollarv to this is that when an expense ts not included in the cost of 
K service (because the company did not incur thai expense in providing cer-
B vice), the deduction < rented hv that expense is not allocated to the ratepayers. 
V To do otherwise would result in the tax savings the company realizes from 
■ expenses imurred m providing services to other groups and periods or for its 
K own benefit being used to reduce rates fot a particular group of ratepayers. 
■ Ihe tax allowance would then !>e lower or higher than is warranted bv the 
k' profit each gtoup provides the curupanv. Since the amount ot profit to be 
K. provided is the measure of the tax cost the company will mi nr in providing 
K service, none of the rates Cot the groups would be- cost justified. .Subsidization 
■ would inevitably result One group would be.u the burden, but another 
K group would gain the benefit ’•* 

L Severance and "First Use" Taxes: A Digression 

■ ' There arc two tax issues that arc of particular importance to 
electric and gas utilities and that require brief discussion. Both affect the 
prices paid bv these utilities for their fuel supplies. 

Severance Taxes. Thirty -three stales impose severance taxes on 
depletablc resources. In 1981 , these taxes generated $6.-1 billion in tax 
revenues, with 80 percent going to just live states (Texas, /Maska. 
IxMtisiana, Oklahoma, and New Mexico). 167 Of particular concern in 
more recent years has been the severance taxes on coal which, with one 
possible exception (North Dakota's severance tax on lignite), are the 
highest such taxes in the country. Montana levies a maximum rate of 30 
percent of the "contract sales price:" Wyoming a 17 percent rate (in¬ 
cluding local charges). These two states account for 40 percent of 
domestic coal reserves and 68 percent of reserves of low-sulfur coal. 

'**Kt Coluntnn Gul/Tran. Co. 54 PER 4lh 31. 37 (FERG. 1983). "Ihe mechanics ot 
calculating a sund-alone allowance are as follow v From the total return allowed on rate 
base are deducted uitereU expenses (computed by multiplying the rate bave bv the 
weighted cost of loug-lcnn debt used in determining the rate of return), permanent tax 
differences, and die effect of the surtax exemption to anise at the tax luce rhe tax base i» 
then multiplied by the factor of 48 percent over 52 percent (now 46 percent over 54 
percent) to produce the lax allowance, which includes recognition of the fad th it the tax 
allowance itself is sub|ert to tax when tccetvcd bv the ntihtv and is not deducidle. The 
amount co calcubied is the tax allow-ance." I Sui, p 38 

’•’Andy Planner. "Severance Taxes on Energy Seen Widening Gap Between Rich, 
Hior Areas of Nation." 40 Cewgirmernd Qwti'zrh 319 (February 20. 1982) 
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FLORIDA POWER & LICHT COMPANY 

Fai' the Year Ended December 31, 2022 

ANAL YSIS OF DIVERSIFICA HON ACTIVITY 
Individual Affiliated Transactions in Excess of $500,OOH 

«( 

Provide information regarding individual affiliated transactions in excess of S500.000. Recurring monthly affiliated transactions which exceed $500,000 per month should be reported 
annually in the aggregate However, each land or property sales transaction even though similar sales recur, should be reported as a "non-rccumng" item for the period in which it occurs. 

Line 
No. 

Name of 
Affiliate 

(a) 

Description of 
Transaction 

(b) 

Dollar Amount 

W 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Flonda City Gas 

Florida City Gas 

Florida City Gas 

Florida City Gas 

Flonda City Gas 

Florida City Gas 

Florida City Gas 

Florida Renewable Partners, LLC 

Flonda Southeast Connection. LLC 

FPL Energy Services, LLC 

FPL Energy Services. LLC 

FPL Energy Services, LLC 

FPL Energy Services, LLC 

FPL Energy Services, LLC 

KP8 Financial Corporation 

KPB Financial Corporation 

KPB Financial Corporation 

KPB Financial Corporation 

NextEra Energy Capital Holdings, Inc. 

NextEra Energy Capital Holdings, Inc. 

NextEra Energy Capital Holdings, Inc. 

NextEra Energy Capital Holdings, Inc. 

NextEra Energy Constructors, LLC 

NextEra Energy Foundation, Inc. 

NextEra Energy Resources, LLC 

NextEra Energy Resources, LLC 

Federal Tax Payments due from Affiliate 

Information Technology Capital Support to Affiliate 

Loan ptgres|_Payments from Affiliate j 

Loans to Affiliate 

Project Development Support Provided to Affiliate 

Sale of Natural Gas to Affiliate 

Reclassify Affiliate Loan as an Investment in Subsidiary 

Project Development Support Provided to Affiliate 

Natural Gas Purchases from Affiliate 

Federal Tax Payments due from Affiliate 

State Tax Payments due from Affiliate 

Marketing & Communication Services Provided to Affiliate 

Sale of Asset/lnventory to Affiliate 

Sales Program Support Provided to Affiliate 

Federal Taxes Due from Affiliate 

Non-Qualifred Fund Tax Payment Due from Affiliate 

State Taxes Due from Affiliate 

Storm Fund Balance Transfer from Affiliate 

Charge to Affiliate for Share of Insurance Premiums 

Corporate Real Estate Services Provided to Affiliate 

Reimbursement from Affiliate for Legal Costs 

State Taxes Due from Affiliate 

Return of Telecommunications Equipment from Affiliate 

2022 Foundation Contribution to Affiliate 

Allocation of Credit Card Rebate to Affiliate 

Charge to Affiliate for Share of Insurance Premiums 

3,196,410 

509,196 

4 6,035 269 ; 

- JH¡a®®00 

968,853 

25,029,900 

Í37oo’ooo 

564,318 

99,545,086 

8,409,727 

1,492,633 

1,439,413 

586,476 

565,078 

13,974,346 

20,656,676 

2,452,893 

73.750.515 

1,210,030 

500,000 

741,129 

640,000 

1,007,091 

30,000,000 

771,951 

3.002,912 
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ANAL YS1S OF DI VERSIFICA TIOS A CTI VITY 
Individual Affiliated Transactions in Excess of $500,000 

FLORIDA POWER & LICHT COMPANY 

Far the Year Ended December 31, 2022 

Provide information regarding individual affiliated transactions in excess of S500,0C0. Recurring monthly affiliated iransactkim which exceed S500.O00 per month should be reported 
annually in the aggregate. However, each land or property sales transaction even though similar sales recur, should be reported as a "non-recurring" item for the period in which it occurs. 

Line 
No. 

Name of 
Affiliate 

(a) 

Description of 
Transaction 

(b) 

Dollar Amount 

(0 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

NextEra Energy Resources, LLC 

NextEra Energy Resources, LLC 

NextEra Energy Resources, LLC 

NextEra Energy Resources. LLC 

NextEra Energy Resources, LLC 

NextEra Energy Resources, LLC 

NextEra Energy, Inc. 

NextEra Energy, Inc. 

NextEra Energy, Inc. 

NextEra Energy, Inc. 

NextEra Energy, Inc 

NextEra Energy, Inc. 

NextEra Energy, Inc. 

NextEra Energy, Inc. 

NextEra Energy, Inc. 

NextEra Energy. Inc 

NextEra Energy. Inc. 

NextEra Energy, Inc. 

Palms Insurance Company. Limited 

Palms Insurance Company, Limited 

Palms Insurance Company, Limited 

Palms Insurance Company, Limited 

Palms Insurance Company, Limited 

Palms Insurance Company, Limited 

Sabal Trail Transmission LLC 

Corporate Real Estate Services Provided to Affiliate 

Corporate Services Charge to Affiliate 

Information Technology Capital Support Provided to Affiliate 

Information Technology Services Provided to Affiliate 

Sale of AsseUlnventory to Affiliate 

Space & Furniture Billing to Affiliate 

401K Forfeitures Reimbursed by Affiliate 

401K Match Activity Reimbursed by FPL to Affiliates 

Assignment of Solar Panel Master Agreement from Affiliate 

Compensation, Deferred Comp, Incentives, Stock Awards. RSA Amortization. 
Pension & Other Employee Benefits Plans 

Equity Contribution from Parent Company' 

Reimbursement from Parent Company for National Ad Campaign 

Reimbursement to Parent Company for Solar Panel Downpayment 

Return of Partial Solar Panel Downpayment from Parent Company 

Transfer of Employee Incentives to Parent Company 

C™tnhuttnr»-to Parent Company 1

Federal Tax Payments/Disiributions 

State Tax Payments/Distnbutions 

Contractor Workers' Compensation Insurance Premium to Affiliate 

Employee Workers' Compensation Insurance Premium to Affiliate 

Excess Liability Premium to Affiliate 

Fleet Vehicle Liability Insurance Premium to Affiliate 

Allocation of Fleet Insurance Premium to Affiliate 

Reimbursement of Workers Comp Losses from Affiliate 

Transportation of Natural Gas Provided Dy Affiliate 

712.500 

37.128,465 

696,656 

7,262,128 

1,046,580 

9,781,671 

964,865 

1.189,249 

6,118,412 

14,782,251 

^^.000,000 

5,751,929 

141,533,568 

6,118,412 

16.389,550 

2,000,000.000 

138,028,512 

9,867.075 

7,616,154 

1,248.738 

4,986,873 

8,008.543 

1,173,926 

1,516,999 

314,445,839 

54 

55 

General Comments 

Items exclude payments of cash collected on behalf of Aff hates. 
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 1                  P R O C E E D I N G S

 2           CHAIRMAN LA ROSA:  Okay.  We will move to Item

 3      No. 2.  We will let folks get set and settled here

 4      for a few seconds.

 5           Ms. Sapoznikoff, if you are ready, we are

 6      ready for you.

 7           MS. SAPOZNIKOFF:  Thank you.

 8           Good morning, Mr. Chairman, and Commissioners.

 9      I am Susan Sapoznikoff with the Office of General

10      Counsel.

11           Item 2 is staff's recommendation providing

12      amendment of Florida Administrative Code Rule

13      25-14.004.  The recommended amendments to the rule

14      reflect a change in policy regarding how to

15      calculate the total corporate income tax expense of

16      a regulated utility, and proceedings to establish

17      revenue requirements or to address overearnings.

18           Currently, when the regulated utility is a

19      subsidiary of one or more parent companies and

20      files a consolidated return with a parent company,

21      the rule adjusts the income tax expense of the

22      regulated utility to reflect the income tax benefit

23      of the parent -- excuse me -- of the parent debt

24      that may be invested in equity of the subsidiary.

25           Staff recommends amending the rule to
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 1      determine the income tax expense of a regulated

 2      utility using only the income of that utility

 3      regardless of any parent subsidiary relationship

 4      that may exist.  This policy it would be in accord

 5      with current national standards and other

 6      Commission practices in determining the cost of

 7      service.

 8           The recommended amendments to the rule will

 9      ensure that rates are derived from a revenue

10      requirement that is based on tax benefits

11      associated with the debt that is both an expense of

12      the regulated utility and borne bring that

13      utility's customers.

14           Charles Rehwinkel of the Office of Public

15      Counsel would like to address the Commission

16      regarding the recommended amendment to the rule.

17      Staff is available to answer any questions.

18           Thank you.

19           CHAIRMAN LA ROSA:  Thank you.

20           Mr. Rehwinkel, you are recognized.

21           MR. REHWINKEL:  Thank you, Mr. Chairman and

22      Commissioners.  My name is Charles Rehwinkel with

23      the Office of Public Counsel.

24           Commissioners, in March, when we last

25      discussed this matter, the OPC presented you with
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 1      estimates of the impact of this proposal would have

 2      on customers of Tampa Electric Company and Duke

 3      Energy Florida.  Our numbers were based on

 4      estimates derived from surveillance reports.

 5           Better information arrived on April 2nd, 2024,

 6      when both of those companies filed petitions,

 7      testimony and MFRs setting out their views of the

 8      impact of the parent debt adjustment, or PDA as I

 9      may refer to it, in their filed cases.

10           DEF did not make an adjustment for the years

11      2025 through 2027.  But for 2024, it calculated the

12      PDA at $10.3 million jurisdictional retail revenue

13      requirements.

14           Tampa Electric calculated its PDA impact at

15      $17.4 million revenue requirement for 2025.  And I

16      would just like to read from the petition,

17      paragraphs 24 and 25, that the company filed.

18           Tampa Electric's proposed 2025 revenue

19      increase was calculated by making the parent debt

20      adjustment required by Rule 25-14.004, Florida

21      Administrative Code, which reduced the company's

22      requested 2025 revenue increase by $17,381,381.  As

23      of the filing of this petition, the Commission was

24      considering an amendment to Rule 25-14.004 that

25      would eliminate the required parent debt
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 1      adjustment.  If the proposed amendment is adopted

 2      while this proceeding is pending, Tampa Electric

 3      requests that the income tax expense used to

 4      calculate its proposed 2025 base rate increase be

 5      calculated in accordance with Rule 25-14.004 as

 6      amended, and without a parent debt adjustment.

 7           Commissioners, as you may be aware by now, on

 8      Monday, the Public Counsel and DEF filed a motion

 9      that notified you of an agreement in principle that

10      the OPC and others have entered into with DEF.  If

11      approved, a comprehensive agreement will address

12      the PDA issue within the overall context of the

13      case in that pending DEF case, and the OPC is okay

14      with this.

15           On the other hand, the Tampa Electric filing

16      speaks for itself.  The harm to customers from the

17      proposed repeal is real, and tangible, and

18      material.  Repeal would mean an increase of $17.4

19      million, or $52 million out of the customers'

20      pockets over the next three years.

21           Commissioners, we believe there is no reason

22      in law or logic or policy for this to occur.

23      Accordingly, our plea to you today on behalf of the

24      customers of Tampa Electric and other utilities is

25      simple.  Please scrap this initiative for good.
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 1      This proposal is simply a solution looking for a

 2      problem.  And there is no problem except for high

 3      bills getting higher.  If you stood in the

 4      customers shoes today, you would see that this

 5      repeal effort would have to appear to be nothing

 6      but anti-customer.

 7           As we have noted before, the concept

 8      initially, and then the rule, has been approved by

 9      the Florida Supreme Court.  It was included in and

10      withstood an investigation by the U.S. Treasury

11      Department and the IRS and the U.S. Congress more

12      than 30 years ago.

13           This rule has passed muster time and again.

14      It has kept telephone, electric, gas and water

15      utility rates in Florida lower for over 40 years by

16      hundreds of millions of dollars.

17           You have not been presented with any tangible

18      evidence that there is any meaningful or

19      quantifiable offset that would make customers

20      better off without the rule than with it.  The only

21      evidence you have is that Florida customer rates

22      will be higher with the repeal of this bedrock

23      regulatory policy contained in this rule.

24           The OPC profoundly and vehemently disagrees

25      with the analysis that you are being presented some
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 1      30 to 40 years after the Supreme Court and federal

 2      action occurred here today.  We will not provide

 3      that argument today.  If this process goes forward,

 4      there will be a better time to explore the factual

 5      policy and legal aspects of the rules rule's

 6      underpinnings, and the basis for the staff to bring

 7      this forward at a time when DEF's and Tampa

 8      Electric's rates are already increasing.

 9           The customers ask you, please shut this down.

10      Let's let the rule continue to benefit customers.

11           Thank you.

12           CHAIRMAN LA ROSA:  Commissioners, are there

13      questions?  Questions or discussions on this item

14      of staff and/or of OPC?

15           Commissioner Fay, you are recognized.

16           COMMISSIONER FAY:  Commissioner Clark, you are

17      senior here, if you would like to go first.

18           COMMISSIONER CLARK:  Thank you, Commissioner

19      Fay.  I will just make a couple of observations.

20           When we originally approached this rule back

21      in March, I had some of the same concerns.  My

22      biggest concern was the affects on rate.  From a

23      rulemaking perspective, and from a ratemaking

24      perspective, I certainly understand the need to get

25      it right.  And I would not argue that from a
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 1      ratemaking perspective, this is probably a logical

 2      conclusion.

 3           I do have the concerns about the effects on

 4      customers right now at this particular time.  To

 5      me, this is -- this is kind of an issue of timing

 6      as much as it is anything.  But I do have a couple

 7      of questions, and I guess I will -- Mr. Cicchetti,

 8      I will ask -- direct them toward you.

 9           When it comes to effects on customers, are

10      there -- we understood right now specifically in

11      two of our utility cases it would most likely cause

12      an increase.  I think that probably a couple of the

13      utilities, it would not -- applying the rule would

14      not have any application toward.

15           What about water utilities?  Have we looked at

16      any of those?  Are they going to be basically

17      coming under the same rule?

18           MR. CICCHETTI:  I believe Sunshine Water

19      Services would be subject to the rule.

20           COMMISSIONER CLARK:  Okay.

21           MR. CICCHETTI:  But I would like to point out,

22      at the time you are setting rates, obviously

23      setting them at the cost of service would be more

24      -- require more revenue than not setting them at

25      the cost of service, but over time, that's not
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 1      true, because the goal is to keep utility within

 2      their allowed range of return.

 3           And so in the case of Tampa Electric, $52

 4      million over three years, at the end of three

 5      years, that's $52 million that they didn't collect

 6      that would probably push them out of the allowed

 7      range of return.

 8           So what's going to result is not only are you

 9      not setting rates at the cost of service, but you

10      are requiring the utility to come in more often to

11      keep them in the range.  So over time, in order to

12      keep them in the range, you are just going to have

13      to have more rate cases to achieve the same goal.

14      So the customers really aren't saving money over

15      time.

16           COMMISSIONER CLARK:  Are there --

17           MS. CIBULA:  And I would like to just jump in

18      -- Samantha here -- to point out that OPC mentioned

19      the existing rate cases.  It's legal staff's

20      position that this would not apply to the existing

21      rate cases pending before us at this time, because

22      the rule is not in effect.  So this would only

23      affect future rate cases after the rule goes into

24      effect.  So I just wanted to make that clear.

25           COMMISSIONER CLARK:  So they would be bound
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 1      for the entire term of the agreement to the rule as

 2      it was written when they filed the case, is that

 3      what you are saying?

 4           MS. CIBULA:  The Commission's decision would

 5      be bound by the -- when the petition was filed and

 6      the rule that was in effect at that time.  And so

 7      this would only apply to future petitions, because

 8      the rule is not in effect at this point.  So the

 9      existing rule would apply right to those rate

10      cases.

11           MR. HETRICK:  Commissioner Clark, the answer

12      to your question is yes.

13           COMMISSIONER CLARK:  Thank you.

14           Okay.  I guess that -- are there any cases

15      where, Mr. Cicchetti, that this would actually

16      decrease customers rates?  Are there any instances

17      or -- I realize this has to do with debt and

18      interest expense associated with debt.  But are

19      there any reverse scenarios that could occur where

20      actual rates could go down as a result of this

21      rule?

22           MR. CICCHETTI:  Not that I am aware of.  But

23      again, over time, it's not going to save customers

24      money, because you will have too have more frequent

25      rate cases in order to keep the utility in its
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 1      authorized range of return.  And the rule is based

 2      on a flawed and discredited premise that the

 3      allowed return on equity is a function of the cost

 4      of the source of funds; when, in reality, the

 5      required return on equity is a function of the risk

 6      that the capital is exposed to.

 7           For example, if you took out a second mortgage

 8      on your home to invest in a risky venture, your

 9      required and expected return on that risky venture

10      would be commensurate with the risk of that

11      investment.  And if someone told you, well, we are

12      going to limit your return to the cost of your

13      second mortgage because that's the cost of the

14      source of the funds, that would be wrong and

15      contrary to financial theory.  And that's what

16      underpins this parent debt rule.

17           And we know that, because that's what Public

18      Counsel said at the March 5th Agenda.  Public

19      Counsel said, and I quote:  The parent debt rule is

20      not really based on an income tax issue.  It is a

21      protection from affiliate transportation abuse

22      transaction abuse.  It keeps customers forced to

23      subsidize the parent's income tax expenses by

24      having to pay a taxable equity return on the amount

25      of debt that makes up the parent and grandparent
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 1      investment in the equity recorded on the regulated

 2      subsidiary's books.

 3           So they are saying they are fine if the parent

 4      company issues stock in order to invest in the

 5      equity of the utility, but if they issue stock and

 6      debt, then the allowed return on equity should be

 7      reduced because the debt is less expensive.  And

 8      that whole theory has been discredited.

 9           COMMISSIONER CLARK:  Are there any other

10      advantages to us taking this rule -- or accepting

11      this rule right now, I mean, other than, quote,

12      getting it right?  And I realized that's the goal

13      here.  And I certainly support the concept and the

14      idea of making sure that the ratemaking process is

15      done correctly.  But is there any other real

16      advantage to us supporting the passing this rule

17      amendment other than it just gets rate setting

18      right, even though it does have initially a

19      negative impact on customers?

20           MR. CICCHETTI:  Yes, there are -- there are

21      advantages, because the rule provides a perverse

22      incentive, as Public Counsel claimed, that the

23      issuing debt at the parent level to invest in the

24      utility is affiliate transaction abuse, it's not.

25      There can be times when it's vital to the public
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 1      interest for the parents company to invest -- to

 2      issue debt in invest in the utility.

 3           For example, if some utilities were building

 4      nuclear to provide a carbon free generation to

 5      support all the other generation being renewable

 6      and they ran into problems, we would hope that the

 7      parent company could issue debt to invest in the

 8      equity of the utility.  That would be in the public

 9      interest.  Or if, God forbid, there was a nuclear

10      accident, and the utility was having financial

11      problems, if the parent company issued debt to

12      invest in the utility's equity, that would be

13      penalized under the parent debt rule.

14           And so these utilities have gotten much larger

15      than they were when this rule was passed, so the

16      parent debt effects of the rule are becoming

17      larger.  And so I would suggest that, going

18      forward, it would be in customers' best interest to

19      not penalize parent companies for investing debt in

20      the utility's equity when that is necessary.

21           MR. REHWINKEL:  Mr. Chairman?

22           CHAIRMAN LA ROSA:  Yes, you are recognized.

23           MR. REHWINKEL:  Yeah, just since my comments

24      have been banded about, I just wanted to say I am

25      going to stick to my commitment not to debate the
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 1      rule here.  If this goes forward, obviously, we

 2      will ask for a hearing, and obviously, we will

 3      present evidence at that hearing.  So I am not

 4      going to get into addressing that.  I have serious

 5      disagreements with what's been said already.

 6           And I will say, despite what your legal staff

 7      has said, Tampa Electric has said that they want

 8      rates to be higher if the rule is repealed.  And

 9      whether your staff is legally right, or the company

10      is legally right, and how the Supreme Court would

11      see it if you disregarded what they asked for, I

12      don't know.  Can't speculate.  But we don't think

13      the risk is worth it.

14           Thank you.

15           CHAIRMAN LA ROSA:  Understood.

16           Commissioner Clark.

17           COMMISSIONER CLARK:  Two more quick questions,

18      and I guess I will direct this to Ms. Cibula in

19      terms of the proposed, or potential proposed

20      agreement that OPC and Duke have reached.

21           Are there -- can there be contemplations in

22      this agreement that would take this item into

23      consideration in the terms of the agreement that

24      would allow them to carry it forward even though

25      it's not technically allowed under the rule?  Does
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 1      that make any sense whatsoever?

 2           MS. CIBULA:  I am not really sure the answer

 3      to that question right now because I don't know

 4      what the agreement looks like, but --

 5           COMMISSIONER CLARK:  Right, and sometimes

 6      we --

 7           MS. CIBULA:  -- in -- I guess there are --

 8      people can agree to stuff in settlement agreements

 9      that might be outside of what the rule

10      contemplates.  As long as it's within our

11      jurisdiction, we could make determinations on that.

12      So I can't really comment object what --

13           COMMISSIONER CLARK:  Okay.

14           MS. CIBULA:  -- you know, what's going to be

15      in this agreement and what the Commission's

16      position would be on that.

17           COMMISSIONER CLARK:  That might have been too

18      much of a loaded question.

19           So and the second part, addressing Mr.

20      Rehwinkel's observation there, if we approve this

21      proposal, the next step in the process would be the

22      hearing.  And at that point in time, the Commission

23      would have the right to weigh in, and before the

24      final rule is adopted, we would have some

25      opportunities, or are we proposing a final rule
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 1      here?  Help me with the question.

 2           MS. CIBULA:  Yeah.  We will proposal a rule,

 3      and then affected persons have 21 days to request a

 4      rule hearing in front of the Commission.  And at

 5      the rule hearing, the subject matter of that

 6      hearing is whether we should make changes to the

 7      rule based on evidence that is presented at the

 8      hearing.

 9           So the rule is a final proposed rule by the

10      Commission.  And then someone has to come in with

11      evidence to say this is why we want to make a

12      change to the rule.  And then the Commissioners

13      will decide whether or not to make changes to the

14      rule based on the record evidence from the rule

15      hearing.

16           COMMISSIONER CLARK:  That kind of gives us a

17      little more time to look into and dive into this a

18      little bit deeper, based on the evidence presented.

19           MS. CIBULA:  Correct.

20           COMMISSIONER CLARK:  Thank you, Mr. Chairman.

21           CHAIRMAN LA ROSA:  Commissioner Fay, you are

22      recognized.

23           COMMISSIONER FAY:  Thank you, Mr. Chairman.

24           Commissioner Clark actually touched on some of

25      my questions.  I mean, it does appear to me, based
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 1      on what Mr. Cicchetti is saying, that this is very

 2      much a timing issue, and some component of this is

 3      paid at one time or another.

 4           I will say that I -- I -- you know I am not

 5      necessarily persuaded by this idea that everybody

 6      else is doing it, so FERC and all these other

 7      commissions have changed structure, I am not sure I

 8      find that persuasive in itself.  But it does appear

 9      that the gap of these adjustments is getting bigger

10      and bigger as the spin gets bigger and bigger, and

11      so I think that probably does call for some review.

12      And I think this addresses that to a certain

13      extent, in that the costs will likely align better

14      with what they actually are in these scenarios.

15           So I think OPC has stated that they are

16      looking forward to the next process of this, and

17      will engage at that level, and I think that is

18      appropriate in rulemaking.  I think that's the

19      nature of the beast.

20           And I really do think this is unique in the

21      way that it does really touch on every utility, so

22      water, electric, gas, and it's -- a lot of times

23      with this rulemaking, we see these sections and

24      they speak to just one industry.

25           I asked the same question Commissioner Clark

APPX. - 151



18

112 W. 5th Avenue, Tallahassee, FL  32303 premier-reporting.com
Premier Reporting (850)894-0828 Reported by:  Debbie Krick

 1      asked in a briefing, we look at the larger

 2      utilities, and those are what were brought up

 3      today, but what about a parent subsidiary water,

 4      what does this mean for them?  How does this impact

 5      them?  And could it potentially have a negative

 6      effect on what they would do, or how it would

 7      impact those customers?  So I think those are all

 8      fair questions, and we should, you know, take this

 9      decision very seriously.

10           With all of is that said, I am comfortable

11      with the rule change as proposed.  And I think that

12      it does address some of the issues that I found

13      viable.  And I can see where OPC is coming from

14      from a consumer protection angle.  So when I looked

15      through the precedent and the legal components that

16      apply to this, I don't have any heartburn as far as

17      the change, but I do want to be clear that that's

18      not based on the idea that, you know, everybody

19      else is doing it.  It's based on the principles

20      that are built into this, that the adjustment will

21      align better with what the cost spend is for these

22      components, and then the need for adjustment down

23      the road would cause less of a, maybe a jolt at

24      that time when the adjustment would need to be

25      trued up in some format.
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 1           So with that, Mr. Chairman, I do support the

 2      recommendation in front of me.  I am prepared to

 3      make a motion on it, but if anybody else -- any of

 4      my colleagues want to weigh in, I am happy to wait.

 5           CHAIRMAN LA ROSA:  I am going to go back to

 6      Mr. Rehwinkel, I see his light on indicating, so --

 7           MR. REHWINKEL:  Thank you, Mr. Chairman.

 8           And I would have -- put a simple request to

 9      the Commission if you decide to go forward and have

10      a hearing, is it would be our request -- as you

11      know we are embroiled in two major rate cases at

12      this time.  If we go to a hearing, you have heard a

13      lot of serious assertions about regulatory policy.

14      We would certainly like to be able to put on a

15      hearing and have plenty of time to do it, to bring

16      an expert, for example, to do that.

17           So I would just ask that this not be rushed

18      into, you know, as fast as it can be done.  I would

19      just ask that if you go forward, that we be given

20      adequate time to be -- this issue is so big.  It

21      has been around for so long.  It should be taken

22      seriously if there is a hearing.

23           Thank you.

24           CHAIRMAN LA ROSA:  Thank you.  I don't

25      disagree with the intent of that, that this, you
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 1      know, if considered, needs to be considered deeply,

 2      and the timing is key.  I think, you know, both my

 3      colleagues mentioned that not just in the timing of

 4      what's happening, but within the PSC, and what we

 5      are considering, and what's before us, but also

 6      what's happening in the world and in the economy

 7      here in the state.

 8           I want to throw a question back to staff.

 9      What would -- would anything preclude us to have a

10      more in-depth presentation, or maybe, you know,

11      digging deeper to understand kind of what the gap

12      is, and the utilities that would be affected, and

13      how, I guess how deep they would be affected before

14      we took a vote on this?

15           And I guess what I am saying is would there be

16      any -- would it make sense for us to defer -- would

17      there be an advantage, is a better way stating

18      that, would there be an advantage for us to defer

19      this and have staff present to us maybe kind of

20      what some of the questions that we've had already

21      today?

22           MS. CIBULA:  Well, the advantage would be it

23      would be more like a rule workshop.  So it would be

24      getting the information before you make your

25      decision to propose.  Because once you propose,
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 1      that is your -- the rule that you proposed.  And

 2      the hearing that comes after the proposal is just

 3      weather to make changes to that rule based on

 4      evidence that -- as deduced from the hearing.

 5           And you can have different types of hearings.

 6      You can have just a rule hearing like we have done

 7      in the past couple of years.  But there is also the

 8      option to have a 120.569 hearing as well, which is

 9      more in-depth, which we haven't done that in, like,

10      20 years, but that is an option for the rule

11      hearing portion of it.

12           But the advantage would be, to defer it now,

13      would be it would be more like a workshop, or more

14      informal to gather the information to make a

15      decision as to what rule you want to propose now.

16      So it's just more like information gathering

17      compared to you have made a decision on what rule

18      you want to propose, and then it becomes more

19      limited for the hearing process to just whether or

20      not to make changes to the rule that you proposed.

21           CHAIRMAN LA ROSA:  Okay.  If we didn't approve

22      this item today, what would, in fact, happen?

23      Would there anything -- would there be anything

24      stopping us from bringing this item up, or a

25      similar item to a rule change later down the road?
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 1           MS. CIBULA:  No, there wouldn't be a limit to

 2      that.  And we -- I guess we could decide whether we

 3      wanted to have another workshop, or whether we want

 4      to do something more informal, like maybe send out

 5      some sort of written ask -- you know, asking about

 6      written comments, or staff, itself, could do some

 7      sort of informal investigation to see what affect

 8      the rule would have based on what questions the

 9      Commissioners have.

10           CHAIRMAN LA ROSA:  Okay.  Commissioners, any

11      other thoughts?

12           Commissioner Clark, you are recognized.

13           COMMISSIONER CLARK:  I would just kind of add

14      on to where you at, it seems like where you are at,

15      Mr. Chairman, is extending this a little bit.

16      Giving us some time to do a little more analysis.

17           And I appreciate staff's work on this.  Y'all

18      have done a tremendous job.  And I know you have

19      been working on it for quite a long time.  But if

20      we did have an opportunity to do a workshop,

21      specifically my interest is in exactly the

22      potential effect on the customers.

23           Mr. Rehwinkel gave us some numbers, I know

24      staff had asked -- has asked -- has been asked

25      about some potential numbers related to the
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 1      utilities, exactly it's going to cost the customers

 2      on a monthly basis.  I mean, that's what it boils

 3      down for me, is how is this going to affect the

 4      consumer.

 5           But getting some samples from the different

 6      affected utilities, I am really interested -- and I

 7      am glad you mentioned there is only one water

 8      company that's potentially affected.  But I would

 9      certainly like to see some of the potential numbers

10      from some of the water companies that are going to

11      be affected on how this will affect their

12      consumers.

13           You know, we deal a lot with electric rates,

14      but water -- water regulation is just as important,

15      and those customers deserve to have the same type

16      of protections that all of our other customers do.

17      So I want to make sure that we are evaluating that

18      very closely.

19           But if we have that workshop, and we agree

20      that we do want to go forward and then move into, I

21      certainly would support a hearing.  I am not

22      familiar with the extended hearing, deeper hearing.

23      But whatever is necessary, I think that that

24      certainly would be an opportune time.  If we had a

25      workshop and then -- and looked at the proposed
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 1      rule, and then went into the hearing, I think that

 2      also gets us beyond the two rate cases that we are

 3      currently in right now.  We will have some more of

 4      an idea on what final rates are going to look like

 5      for both of those utilities at that time.  And that

 6      might give us a little bit more lead way into

 7      making a final decision on the rule, Mr. Chairman,

 8      just my suggestion.

 9           CHAIRMAN LA ROSA:  Thank you.  And I will

10      clarify, and that is -- I am asking those questions

11      because that is -- I am curious, and that is kind

12      of where I am leaning.  I mean, my biggest concerns

13      are customer impact and the impact of future rate

14      cases.  So in a similar manner, I appreciate a more

15      informal process in the sense of considering

16      everything that's before us now.

17           And I know that there is not necessarily a

18      statutory timeline as far as what happens after

19      today if this was approved.  But I think that gives

20      us a little bit more to chew on and can, frankly,

21      maybe answer better questions.

22           That's where I am leaning today, but I don't

23      want to close out the item.

24           Commissioner Fay, you recognized.

25           COMMISSIONER FAY:  Thank you, Mr. Chairman.
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 1           I will just say that I understand sort of the

 2      impact numbers, and maybe looking at this more

 3      based on the theory and the discussion of how this

 4      would be applied one way or another.  I feel that I

 5      am comfortable with my understanding of it and my

 6      position of it.

 7           With that said, I absolutely respect my

 8      colleagues as Commissioners.  And anytime somebody

 9      would like more time to work on something to make

10      sure we get it right, especially when it impacts

11      all across sectors of a utility rule, then I

12      absolutely respect that and would support that

13      deferral.

14           And I am open to looking at that record and

15      everything that's proposed, which may influence my

16      decision.  At the end of the day, I am not

17      foreclosing that information.  I just am

18      comfortable at this time moving forward, but

19      respect the process that might give more

20      information to everybody.

21           CHAIRMAN LA ROSA:  Thank you.

22           Commissioner Passidomo.

23           COMMISSIONER PASSIDOMO:  Thank you, Mr.

24      Chairman.

25           I had just a few brief comments.  Mostly
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 1      echoing Commissioner Fay.  I wanted to make it

 2      clear that I was also -- felt more prepared to

 3      push, you know, I -- I -- the way I looked at this

 4      was, again, it was not from the perspective of

 5      following, you know, the status quo of other states

 6      or FERC.  It was more about, you know, when we move

 7      into the next round of rate cases that we are

 8      working with the most up-to-date and true data.

 9           So it seems like, you know, why we are here is

10      basically on that premise of the regulatory

11      compact, meaning that, like, the utilities are

12      afforded an opportunity to earn a fair return on

13      their investments commensurate with the risk of

14      investing in the utility.  And if we are not

15      working with the adequate -- the accurate data with

16      that, it would distort those numbers.

17           I absolutely agree and am okay with moving

18      into maybe a more -- like, into a Commission

19      workshop instead of, like, the previous staff

20      workshops that have been going on if we have a

21      formal Commission workshop, where one or more of us

22      is present.

23           The thing that I would kind of want to look at

24      is when we say in the staff rec, it's been kind of

25      reiterated several times about lessening the
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 1      frequency of rate cases.  I am obviously in favor

 2      of that.  I think customers would be in favor of

 3      that.  There is a lot of expense that goes into it.

 4      Rate certainty is really important.

 5           So if we can find a way to be able to have

 6      some concrete numbers than just the should lessen

 7      the frequency.  If there is a way that we could

 8      actually compute that and, you know, figure out,

 9      okay, well, what would be the difference between

10      sticking with the current rule and moving forward

11      with this proposed rule, then what that would --

12      how that would actually -- if there is a way to

13      compare those two.  I know that might be kind of

14      difficult to work through, but looking at how the

15      difference how other states, when they made that

16      switch, something like that.  That's something that

17      I would be interested in if we move forward with a

18      Commission workshop.

19           Thank you.

20           CHAIRMAN LA ROSA:  Thank you.

21           Any further Commissioners?

22           Okay, so seeing none, so I am going to look to

23      staff on this.  I would like to defer this item.

24      Do I need to take a formal vote on this?

25           MS. CIBULA:  Not for a deferral.
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 1           CHAIRMAN LA ROSA:  Okay.  So I am going to

 2      offer a deferral.  Just for the record, I don't see

 3      any opposition.  I think the comments are public,

 4      and request that we do have a formal workshop in

 5      the sense that Commissioners are present, and we

 6      can flesh out some of our thoughts and questions in

 7      more detail.  So thank you.

 8           MR. REHWINKEL:  Thank you.

 9           CHAIRMAN LA ROSA:  No, thank you.

10           And I do really appreciate staff's time and

11      energy on this, and it's certainly presented well,

12      and I understand that there is kind of a lot of

13      moving parts within it, so thank you.

14           (Agenda item concluded.)

15

16

17

18

19

20

21

22

23

24

25

APPX. - 162



29

112 W. 5th Avenue, Tallahassee, FL  32303 premier-reporting.com
Premier Reporting (850)894-0828 Reported by:  Debbie Krick

 1                 CERTIFICATE OF REPORTER

 2 STATE OF FLORIDA   )
COUNTY OF LEON     )

 3

 4

 5           I, DEBRA KRICK, Court Reporter, do hereby

 6 certify that the foregoing proceeding was heard at the

 7 time and place herein stated.

 8           IT IS FURTHER CERTIFIED that I

 9 stenographically reported the said proceedings; that the

10 same has been transcribed under my direct supervision;

11 and that this transcript constitutes a true

12 transcription of my notes of said proceedings.

13           I FURTHER CERTIFY that I am not a relative,

14 employee, attorney or counsel of any of the parties, nor

15 am I a relative or employee of any of the parties'

16 attorney or counsel connected with the action, nor am I

17 financially interested in the action.

18           DATED this 22nd day of July, 2024.

19

20

21

22

23                     ____________________________
                    DEBRA R. KRICK

24                     NOTARY PUBLIC
                    COMMISSION #HH31926

25                     EXPIRES AUGUST 13, 2024

APPX. - 163



1 

2 

3 

4 

5 

6 

FILED 3/19/2024 
DOCUMENT NO. 01 222-2024 
FPSC - COMM ISSION CLERK 

BEFORE THE 
FLORIDA PUBLIC SERVICE COMMISSION 

In the Matter of: 

DOCKET NO. 2 0240019-PU 

Proposed amendment of Rule 25- 14.004 , 
7 F.A.C., Effect o f Parent Debt on 

Federal Corporate Income Tax. 
8 _________________ / 

9 

10 

PROCEEDINGS: 

COMMISSIONERS 
PARTICIPATING: 

DATE: 

PLACE: 

REPORTED BY: 

COMMISSION CONFERENCE AGENDA 
ITEM NO. 1 

CHAIRMAN MIKE LA ROSA 
COMMISSIONER ART GRAHAM 
COMMISSIONER GARY F. CLARK 
COMMISSIONER ANDREW GILES FAY 
COMMISSIONER GABRIELLA PASSIDOMO 

Tuesday , March 5 , 2024 

Betty Easley Conference Center 
Room 148 
4075 Esplanade Way 
Tallahassee , Florida 

DEBRA R . KRICK 
Court Reporter and 
No tary Public in and for 
the State of Florida at Large 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

2 3 

24 

25 

PREMIER REPORTING 
TALLAHASSEE , FLORIDA 

112 W. 5th Avenue, Tallahassee, FL 32303 
Premier Reporting 

(850) 894 - 0828 

(850)894-0828 
premier-reporting.com 

Reported by: Debbie Krick 

APPX. - 164



2

112 W. 5th Avenue, Tallahassee, FL  32303 premier-reporting.com
Premier Reporting (850)894-0828 Reported by:  Debbie Krick

 1                  P R O C E E D I N G S

 2           CHAIRMAN LA ROSA:  All right.  So let's move

 3      back to the top of the order here with our

 4      discussion items starting with Item No. 1.  I will

 5      allow folks to get situated.

 6           Ms. Sapznikoff, you are recognized when you

 7      are situated --

 8           MS. SAPOZNIKOFF:  Thank you.

 9           CHAIRMAN LA ROSA:  -- but I will let you have

10      a few more seconds as needed, so -- I know there is

11      also parties that may want to speak on the items

12      before us, so obviously feel free to come take a

13      seat.  I see OPC there waiting.  Thank you.

14           MS. SAPOZNIKOFF:  Good morning, Mr. Chairman

15      and Commissioners.  I am Susan Sapoznikoff from the

16      Office of General Counsel.

17           Item 1 is staff's recommendation regarding

18      proposed amendment of Rule 25-14.004, Florida

19      Administrative Code.

20           The recommended amendments to the rule reflect

21      a change in policy regarding how to calculate the

22      total corporate income tax expense of a regulated

23      utility in proceedings to establish revenue

24      requirements or address overearnings.

25           Currently, when the regulated utility is a
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 1      subsidiary of one or more parent companies and

 2      files a consolidated return with the parent

 3      company, the rule adjusts the income tax expense of

 4      the regulated utility to reflect the income tax

 5      benefit of the parent that may be invested in the

 6      equity of the subsidiary.

 7           Staff's recommendation proposes amending the

 8      rule to reflect that the income tax expense of the

 9      regulated utility must be determined using only the

10      income of the regulated utility regardless of any

11      parent subsidiary that may exist.

12           This policy would be in accord with the

13      current national standard.  Moreover, staff

14      believes the recommended amendments to the rule

15      will assure that rates are derived from a revenue

16      requirement that is based on tax benefits

17      associated with the debt of both -- excuse me --

18      associated with the debt that is both an expense of

19      the regulated utility and borne been that utility's

20      customers.

21           Office of Public Counsel would like to address

22      the Commission regarding the recommended amendments

23      to the rule.  Utility representatives are present

24      to answer any questions the Commission may have.

25      Staff is also available to answer any questions.
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 1           Thank you.

 2           CHAIRMAN LA ROSA:  Thank you.

 3           Mr. Rehwinkel, with OPC, you are recognized.

 4           MR. REHWINKEL:  Thank you, Mr. Chairman,

 5      Commissioners.  My name is Charles Rehwinkel,

 6      Deputy Public Counsel, and I am here on behalf of

 7      the Public Counsel and customers statewide.

 8           We oppose this proposal to repeal the tax

 9      effective parent company debt rule and to raise

10      Floridians' rates by a combined $30 million

11      annually.  This rule has saved customers hundreds

12      of millions of dollars by preventing the

13      unwarranted and excessive affiliate transfer of

14      customer dollars to shareholders over the past 40

15      to 45 years.

16           This sounds like an exceptionally fine rule to

17      customers everywhere.  Staff, in our view, has

18      failed to provide adequate justification to wipe

19      out this longstanding pro consumer rule.  So we say

20      why now?  Why this?  What problem or need does the

21      proposal address that offsets the protections that

22      it has provided customers for these last 45 years?

23      The impact of the proposal is to raise customers

24      rates.  We don't think there is any good answer to

25      these questions.
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 1           The parent debt rule is not really based on an

 2      income tax issue.  It is a protection from

 3      affiliate transaction abuse.  It keeps customers

 4      from being forced to subsidize the parents' income

 5      tax expenses by having to pay a taxable equity

 6      return on the amount of debt that makes up the

 7      parent and grandparent investment in the equity

 8      recorded on the regulated subsidiary's books.

 9           This consumer protection and the rule have

10      been in place, as I said, for well over 40 years,

11      and it has withstood two challenges at the Florida

12      Supreme Court and one before the Internal Revenue

13      Service.  The proposed repeal does not address a

14      problem, it only would create yet another windfall

15      for shareholders.

16           If you propose to repeal this rule, it could

17      mean that you are creating a direct and immediate

18      risk to up to three million customers of Duke,

19      Tampa Electric and Peoples Gas that they will

20      immediately be subjected to increased rates and

21      bills to the tune of $30 million for the three --

22      three companies combined.  $30 million in annual

23      customer savings, which would be over $100 million

24      out of customers' pockets in the conventional

25      four-year rate setting period, versus the murky
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 1      difficult to articulate and even harder to

 2      understand benefits outlined by the repeal's

 3      proponents.

 4           Although the Public Counsel contends that the

 5      rule in effect at the time of a petition and MFR

 6      filing governs the way you must resolve any issue

 7      in a rate case, one utility has already urged you

 8      to disregard the rule merely because of the

 9      existence that the propose -- that there was a

10      proposal to roll back this customer protection

11      before it was even repealed.

12           The Public Counsel urges you to reject this

13      effort at repeal just like the Commission did in

14      1988.  Maybe in another 36 years, when we are

15      living in an energy utopia consumer protection such

16      as rules like this will have lost their meaning,

17      but not today.

18           Nothing has changed since the rule was adopted

19      and since repeal was rejected over three decades

20      ago, except perhaps that equity rates -- ratios

21      have become swollen and the material impact of the

22      adjustment has persisted even as tax rates and the

23      cost of equity might have gone down since 1980s.

24           Customers throughout the states,

25      Commissioners, are really struggling with high
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 1      bills, fuel surcharges, storm surcharges,

 2      additional clause costs like the SPP costs.  On top

 3      of this, they phase face a greater threat to

 4      affordability as some utilities are seeking

 5      enormous rate increases in unprecedented amounts.

 6           Removing the longstanding customer protection

 7      and raising rates accordingly would just be salt in

 8      the wounds at this time.  So accordingly, we ask

 9      you to reject the proposal to repeal, or gut the

10      impact of this rule that has benefited customers

11      all these years.

12           Thank you.

13           CHAIRMAN LA ROSA:  Thank you.

14           Commissioners, questions or comments?

15           Commissioner Clark.

16           COMMISSIONER CLARK:  I will take the first

17      stab at it.

18           I would love to hear any opinion related to

19      Mr. Rehwinkel's assertion that the rates are going

20      to go up, as my initial questions -- my assumption

21      was that we would actually be able to see decreases

22      in rates based on the implementation of this rule.

23           Mr. Cicchetti, any comments or thoughts on

24      what actually happens?  I know he quoted

25      specifically from Duke's customers might see an
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 1      increase here.  Will other customers see a decrease

 2      as a result of the rule?

 3           MR. CICCHETTI:  Well, Commissioners, the

 4      adjustment artificially decreases the cost of

 5      service of the utilities.  Once we calculate the

 6      overall cost of service and then apply the parent

 7      debt adjustment, it then reduces the tax expense of

 8      the utility, and we think inappropriately.

 9           Two of the major things that Wall Street looks

10      at when they are evaluating a commission is the

11      return that the Commission allows on equity, and

12      second, its policies and practices to determine

13      whether or not the company can actually earn that

14      return.  And the parent debt adjustment is a

15      classic example of a policy that doesn't allow the

16      company to earn the return that the Commission

17      allows.

18           This rule is a remnant of years ago.  It had

19      its genesis when a consolidated tax return was

20      allocated to the various subsidiaries, so if a

21      nonregulated subsidiary had a loss, customers got

22      the benefit of that lower tax rate, which sent the

23      wrong price signals and didn't have cost-based

24      rates.

25           And so the Commission looked at this in the
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 1      past and said they didn't choose to amend the rule

 2      at that time, we think the time has come.  It will

 3      lower the chance of more rate cases because they

 4      will have the full cost of service allowed in their

 5      rates.

 6           COMMISSIONER CLARK:  But net effect, is this

 7      going to increase costs for consumers?

 8           MR. CICCHETTI:  Well, it won't -- in the next

 9      rate case that comes up, it won't artificially

10      reduce the rates.  We are saying the rates should

11      be based on the cost of service and it shouldn't be

12      artificially reduced by the tax benefit at the

13      parent company level, which is then going to be

14      given to the subsidiary.

15           COMMISSIONER CLARK:  Okay.  So how does this

16      affect each utility differently?  Can you give me

17      any idea of how the varying utilities -- I mean, we

18      are talking about 100 -- we are not just talking

19      about electric, we are talking about basically all

20      utilities, is that correct?

21           MR. CICCHETTI:  That is correct, all that have

22      a parent company where they file a consolidated

23      return.

24           COMMISSIONER CLARK:  Yes.

25           MR. CICCHETTI:  And the effect will be based
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 1      on the size of the utility.  The bigger the

 2      utility, the more impact this has.

 3           COMMISSIONER CLARK:  And I just want to be

 4      very clear, the impact -- you are agreeing that the

 5      impact will be increased costs for consumers.  I

 6      get that it's going to cost-based, but that is an

 7      increase in the cost.

 8           MR. CICCHETTI:  As applying the parent debt

 9      versus not applying the parent company debt, yes.

10           COMMISSIONER CLARK:  Can you give us any idea

11      of how many -- I kind of keep going back to this --

12      how many utilities we are going back to out of the,

13      what do we have?  A couple hundred utilities?  How

14      many is this going to apply to that would --

15           MR. CICCHETTI:  It would apply to very few

16      water and wastewater companies.  And it would apply

17      to most, if not all, of the electric and most of

18      the natural gas, if not all of them in natural gas.

19           MR. REHWINKEL:  Mr. Chairman, may I just

20      briefly address that?

21           CHAIRMAN LA ROSA:  Can I -- yes, but I have a

22      quick follow-up.

23           If I am hearing that correctly, we are talking

24      about a majority of ratepayers across the state on

25      all utilities, electric, wastewater --
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 1           MR. CICCHETTI:  All of the electric and most

 2      of the natural gas.  Very few of the water and

 3      wastewater.

 4           And with regard to applying the parent debt

 5      versus not applying it, whether it will increase

 6      rates, you have the effect, all other things being

 7      equal, of a company having to come in sooner for a

 8      rate case, so rate case expense should decline over

 9      time by not applying it, and that would offset the

10      effect of the increase in rates of not applying the

11      parent debt adjustment.

12           COMMISSIONER CLARK:  Does this also assume

13      that the parent company has a tax liability?  I am

14      assuming that there were no tax liabilities, that

15      the opposite, it would actually lower the cost,

16      correct, if it was a loss, if it was a loss shared

17      like the gain is?

18           MR. CICCHETTI:  Yes.

19           COMMISSIONER CLARK:  Okay.  Okay.  Mr.

20      Chairman, this is a very, very complicated subject.

21      It is -- I will be the first to acknowledge, it's

22      way beyond me to understand all of the tax

23      implications and how this is calculated, and I

24      think I may have been a little under the

25      presumption that this was an item that was going to
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 1      be in the benefit of all consumers immediately.

 2           I understand getting to cost-based service,

 3      and I am not opposed to that by any means, but I

 4      would -- I would personally like to take a little

 5      more time.  I am at full discretion of the

 6      Commission, but if I had a little more time to

 7      digest this -- and my apologies, I should have been

 8      better prepared on this, but I think I came in with

 9      some presumptions that may not have been accurate,

10      but I will defer to whatever the Commission

11      wants -- however the Commission wants to handle it.

12           CHAIRMAN LA ROSA:  I tell you, I also agree in

13      the sense that when I looked at this, I realized

14      that there are some complications, and I know that

15      there is a history.

16           Members, if you are okay, I am going to go to

17      Mr. Rehwinkel.  I heard you loud and clear on the

18      comments, and we will come back to chat about it as

19      a commission.

20           Mr. Rehwinkel, you are recognized.

21           MR. REHWINKEL:  Yes.  Just a couple of

22      clarifications.

23           Florida Power & Light does not have this

24      adjustment because of the way they are organized.

25      They issue their own debt, so they don't have a
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 1      parent above them that is investing in their equity

 2      using debt.  Their debt is ringfenced, if you will,

 3      is my term.  They might say that they use a

 4      different term.  So FPL, this is an adjustment that

 5      they haven't applied for years because of the way

 6      they are capitalized.

 7           Just -- and just -- and FPUC and FCG do not

 8      also -- they also do not use this because of recent

 9      Commission decisions and the way they are

10      organized.

11           In our view, it's Duke, it's Tampa Electric,

12      and it's Peoples Gas are the largest investor-owned

13      utilities that this applies to.

14           With respect to the question that Commissioner

15      Clark asked about losses at the parent impacting

16      this, that would have been perhaps an issue if will

17      there had been a consolidated tax savings

18      adjustments, which was all in the vogue in the

19      early '80s.  This has nothing to do with the tax

20      position of the painter.  It only has to do with

21      the amount of debt and equity there at the parent

22      level, and that is a presumed to be the -- the

23      pro -- the proration of debt and equity in the

24      equity of the subsidiary.  So gains and losses at

25      the parent level are not impacted by this.
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 1           CHAIRMAN LA ROSA:  Thank you.

 2           Ms. Moncada, I noticed that you had your hand

 3      up, so you are recognized.

 4           MS. MONCADA:  He said what I was going to say,

 5      which was to clarify on the record for Mr. Chairman

 6      and all the Commissioners, that this rule does not

 7      impact FPL or all of its customers.  I heard a lot

 8      of discussion about how many bills were going to be

 9      impacted, and so I thought it was an important

10      clarification to make.  Thank you, Mr. Rehwinkel.

11           CHAIRMAN LA ROSA:  Okay.  Commissioners, are

12      there any other quick comments, and I will come

13      right back to us?

14           COMMISSIONER PASSIDOMO:  Thank you, Mr. Chair,

15      I might have just a quick comment.

16           I kind of want to just clarify, you know, some

17      -- I appreciate Mr. Rehwinkel's points, and I think

18      it's given us a lot to think about, as Commissioner

19      Clark has alluded to.

20           When we are talking about -- I mean, I am not

21      going to even pretend to be a tax attorney.  I

22      might be an attorney, but that doesn't mean I know

23      much about the tax code, and it keeps changing.

24      But if we are talking about precedent when the

25      Florida Supreme Court, when I read our cases, the
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 1      cases that the court has said, yes, they have

 2      affirmed that this -- that the current rule of the

 3      parent adjustment is valid, that doesn't -- I did

 4      not see any tacit endorsement, or that that was the

 5      only method that was needed.  That I think that we

 6      have the discretion to align our rule with the

 7      majority of how the country operates, how FERC

 8      operates doing the stand-alone basis.

 9           The way I kind of looked at it, I think most

10      of what we do, you know, costs are associated with

11      the provision of providing utility service of that

12      jurisdictional utility -- of the regulated utility,

13      and this is just another cost.

14           So I am -- I am willing to entertain

15      Commissioner Clark's idea of maybe giving us some

16      more time to think about it.  I am not sure if

17      that's going to go change my perspective, but I am

18      always willing to hear more information, so --

19           CHAIRMAN LA ROSA:  Okay.  Question on the

20      legal side, any concerns if we defer this item?

21           MS. SAPOZNIKOFF:  No.  Commissioner Passidomo

22      was absolutely correct.  The Florida Supreme Court

23      has not affirmatively endorsed this rule.  It did

24      uphold it to challenge, but that was only looking

25      at things about whether we follow procedure to
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 1      enact it, whether it was arbitrary, capricious or

 2      vague.  The Court specifically made the statement

 3      that there is no single correct method of dealing

 4      with the income tax expense.

 5           So the fact that we had previously done it one

 6      way, now that circumstances have changed in the

 7      corporate world, what other courts are doing, there

 8      is no legal impediment to this commission deciding

 9      to make a policy change.

10           I also want to clarify that this commission

11      has not previously rejected the repeal or

12      affirmatively upheld this rule in the past, but the

13      matter came before the Commission on a repeal

14      shortly after the rule was enacted, and it simply

15      said that we don't want to revisit it at this time.

16      It was affirmative rejection or acceptance one way

17      or the other.

18           And contrary to the prior case before the

19      Commission, this is not seeking a repeal, but

20      rather, to bring forth an additional alternative

21      procedure.

22           CHAIRMAN LA ROSA:  Is there any Commission

23      business that this would interfere with if this was

24      deferred?

25           MS. SAPOZNIKOFF:  No, sir.
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 1           CHAIRMAN LA ROSA:  Commissioners, any other

 2      questions or comments?

 3           Is there any opposition if we defer this item?

 4           So my suggestion is that we defer this item

 5      until next month, and then we can readdress it.

 6           MS. SAPOZNIKOFF:  Certainly.  And there is no

 7      impediment to that.  We are not under any statutory

 8      rulemaking guidelines on this.

 9           CHAIRMAN LA ROSA:  Thank you.  Good questions.

10           All right.  So show officially Item No. 1

11      deferred.  So let's move on to -- and thank you all

12      for commenting.

13           (Agenda item concluded.)

14

15

16

17

18

19

20

21

22

23

24

25
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 
 

In re: Amendment of Rule 25-14.004, Florida 
Administrative Code, Effect of Parent Debt on 
Federal Corporate Income Tax 

DOCKET NO.: 20230000-OT 
 

FILED: September 26, 2023 
 

OPC POST-WORKSHOP COMMENTS ON  
PROPOSED REPEAL OF 25-14.004 - EFFECT OF PARENT DEBT ON FEDERAL 

CORPORATE INCOME TAX  
 

At the August 15, 2023 workshop, OPC heard for the first time why staff is, in reality, pursuing a repeal 

of 25-14.004 - Effect of Parent Debt on Federal Corporate Income Tax (“PDA Rule” or “Rule”).  We would 

note that even though the Rule is not being repealed, the essence of the ratepayer protections from affiliate 

transaction abuse through application of a tax effect of parent debt (“Parent Debt Adjustment” or “PDA”) 

is being completely stripped from the present rule.  

The OPC noted that staff had never revealed the reason for the repeal or rule change being presented 

to the interested parties.  Staff’s representative then suggested that the Commission was not informed of a 

1983 decision1 by the Federal Energy Regulatory Commission (“FERC”) justifying discontinuation of the 

allocation the consolidated income tax expense (benefits) of an entity to the subsidiary, which he explained 

could be found in a publication issued by Public Utilities Reports, Inc., Third Edition (1993), entitled “The 

Regulation of Public Utilities” by Charles F. Phillips, Jr.2 at pages 288 and 289.  Staff then read aloud two 

paragraphs from the pages referenced.  However, this same information quoted by staff was in fact readily 

available in 1987.  The exact language which was read is contained verbatim in the 1984 edition (first 

printing, May 1984) at pages 272 and 273. See, attachment 1.  This information was available well before 

1987 when the staff unsuccessfully attempted to persuade the Commission to repeal the Rule.  Why this 

information was not presented at that time, we can only guess.  It could very well have been that 

Commission or its staff found the information or FERC’s views to be irrelevant to whether the PDA Rule 

should be repealed.  The Commission does not follow FERC decision-making on ROEs so it is likely that 

it was unconcerned about that agency’s views on how retail customers ought to be protected. Given the 

summary rejection of the repeal proposal at the time, there is no evidence that the stale information 

                                                           
1 In re Columbia Gulf Transp. Co., 54 PUR4th 31, 37 (FERC 1983). 
2 Professor Phillips appears to have been a frequent witness appearing around the country on behalf of 
utilities seeking higher returns on equity in ratemaking during the time the treatise was compiled. See, e.g., 
Application of Roanoke Gas Company, 1978 Va. PUC LEXIS 137; Illinois Bell Telephone Company: 
Proposed restructuring and increase of rates,1989 Ill. PUC LEXIS 398, *1 (Ill. Comm. Comm'n November 
9, 1989). 
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contained in either the 1984 or 1993 versions of an industry-centric treatise would have impacted any of 

the Commissioners’ opinions at the time. In any event, as discussed below, the PDA Rule is nevertheless 

consistent with the “new” information from 30 years ago. 

It is clear, from the language read by staff, that the then Federal Power Commission (“FPC“) 

(currently FERC) was concerned with passing on the consolidated tax savings created by other subsidiaries 

to the regulated utility.  Instructive is the FERC’s rationale for eliminating a consolidated tax savings 

adjustment after the D.C Circuit Court of Appeals reversed3 the agency’s efforts to overturn its policy of 

applying such an adjustment. It was precisely this “new” decades old FERC rationale that staff pointed to 

in support for today scrapping of the customer-benefitting Rule. At the workshop, staff read two paragraphs 

from the 1993 Phillips document, as principal justification for the repeal of the PDA Rule.  It was this 

information quoted from the 1983 FERC decision (which was issued contemporaneously with the actual 

adoption of the Rule) that OPC was informed was not presented to the Commission in 1987: 

Because deductions are given for expenses incurred in producing income, the necessary 
causal link between the ratepayers and the deductions is the expense the company incurs 
in providing service.  Accordingly, the proper way to allocate deductions is to match the 
deductions with the expenses included in the cost of service.  Thus, when an expense is 
included in the cost of service, the corresponding tax deduction is also allocated to the rate 
payers.  In this way, any tax-reducing benefits or savings the company realizes in providing 
service are recognized in calculating the tax allowance for the benefit of the ratepayers.   

The corollary to this is that when the expense is not included in the cost of service because 
the company did not incur that expense in providing service, the deduction created by that 
expense is not allocated to ratepayers.  To do otherwise would result in the tax savings 
the company realizes from expenses incurred in providing service to other groups in 
periods for its own benefit being used to reduce the rates for a particular group of 
ratepayers.  Tax allowance would then be lower or higher than is warranted by the 
profit each group provides to the company.  Since the amount of profit to be provided 
is the measure of the tax cost the company will incur in providing service, none of the rates 
for the groups would be cost-justified.  Subsidization would inevitably result; one group 
would bear the burden, but another group would gain the benefit.   

Phillips at 289 (1993); 276-277 1984). (Emphasis added). 

This language has no bearing on the PDA Rule or the type of affiliated transaction that the Rule is 

designed to address. From the language highlighted above, and a closer reading of the case, it is obvious 

that FERC was concerned with the overall tax savings generated by non-jurisdictional, diversified entities 

being passed on to the Utility.  These tax savings were being generated by other subsidiaries through losses 

wholly unrelated to services provided to, or burdens placed upon, the unregulated subsidiary.  It appears 

                                                           
3  City of Charlottesville v. Federal Energy Regulatory Comm. and Columbia Gas Trans. Corp., 661 F. 2d 945 (D.C. 
Cir.1981) 
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that FERC was more concerned with the overall consolidated tax savings than the infusion of debt as equity 

into a subsidiary.  This is better understood when the salient portion of the paragraph preceding the two 

read by staff is considered: 

*** 

In a 1972 decision,[4] the commission held that a pipeline company should be permitted to 
retain the consolidated tax savings generated by losses incurred by an affiliate engaged 
in gas exploration and development.  Five years later, the commission adopted a similar 
treatment in wholesale electric rate cases, holding that the stand-alone policy was 
appropriate in those situations where jurisdictional customers had not paid the expenses 
that generated the consolidated tax savings. 

  *** 

Phillips at 289 (1993); 276 1984). (Emphasis added) 

In the cited Columbia Gulf decision, FERC distinguished the non-jurisdictional, wholly unrelated 

activities generating losses, from the highly specific, related tax deduction associated with the investing 

parent companies’ excess interest deductions. The former was not allowed, while the change in policy 

continued to recognize that the parent’s interest expense was properly considered in a “stand-alone” tax 

allowance determination: 

In setting the return for the pipelines we used the parent's interest expense as the pipelines' 
cost of debt. Thus, the ratepayers bear the burden of paying the parent's interest expense. 
That being so, an equal portion of the parent's interest expense deduction must be allocated 
to the pipelines' ratepayers. Our stand-alone policy does just this.  

Columbia Gulf at 1983 FERC LEXIS 2737 **22.  In that instance, FERC utilized a consolidated capital 

structure indicating that there would be an allocation of the parent’s debt to the subsidiary income tax 

calculation. The PDA Rule (that has been excluded from application where the subsidiary capital structure 

is merely an allocation of the overall consolidated capital structure) when applied when a parent invests 

debt in the equity of a subsidiary is fully consistent with the Columbia Gulf decision in that the subsidiary 

ratepayers bear the burden of paying a portion of the parent’s interest expense through the taxable equity 

return. The parent’s use of debt to make equity infusions in the regulated Florida subsidiary is a transaction 

directly related to the subsidiary. It is precisely when the parent having a mix of debt and equity in its capital 

structure makes an equity investment in a subsidiary that the Rule’s application becomes mandatory.  The 

                                                           
4 Re Florida Gas Transmission Co., 47 FPC 341 93 PUR 3d 477 (FPC 1972).  Professor Phillips quotes 
from that decision in explaining that the stand alone method “is one that takes into account the revenues 
and costs entering into the regulated cost of service without increase or decrease for tax gains or losses 
related to other activities.” 
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fact of a parent’s investment in a subsidiary does not overcome the presumption; it triggers it.  Something 

more, such proof in the form of evidence that dividends from the subsidiary exceeded equity contributions 

from the parent, has been deemed necessary in the past for the presumption to be met.5 

The long-standing PDA Rule does not seek to require or even allow losses from non-jurisdictional, 

diversified operations to offset the tax expense of the regulated, jurisdictional operations in Florida. In 

supporting the Commission’s 40 year-long affiliate transaction protection, OPC is not interested in unfairly 

passing through to ratepayers any affiliate subsidiary losses or tax savings to the regulated company using 

the PDA Rule.  Likewise, there is no effort or intent to require the use of the consolidated entity’s capital 

structure to artificially lower revenue requirements.  This would represent a return to a long-abandoned 

“double-leverage” adjustment. The current rule as written does none of this; the OPC does not seek such a 

return. Double-leverage and allusions to it in this repeal process are red herrings. 

The essence of the investment by a parent in the regulated subsidiary is an affiliate transaction.  

This categorization is not in dispute. Utilities routinely report equity infusions, upstream dividend 

payments, advances to and from subsidiaries (and their subsequent conversions to debt or equity) as affiliate 

transactions. See, e.g., Florida Power & Light and Florida City Gas Co. examples submitted in Attachment 

2.  

If the parent allocates debt to the utility or issues third party debt on the subsidiary’s behalf, the 

utility would be required to pay interest to a third party or the parent and as a result would record an interest 

expense on its own books and take the interest deduction on its standalone tax calculation.   The difference 

from this scenario and the equity infusion from the parent portion of the capitalization is that the source of 

the funds so invested cannot be traced to equity or debt dollars and are thus presumed to be supported by a 

mix of debt and equity in the same proportions as contained in the parent’s capital structure.  Within the 

PDA Rule, this scenario gives rise to a rebuttable presumption that part of that investment, or equity 

infusion, is the result of the parent issuing debt in order to effectively fund the operations of the utility 

subsidiary.  Absent rebutting the presumption, the utility is required to recognize the value of the interest 

deduction on the portion of parent debt embedded in the subsidiary equity (upon which its customers 

compensate the shareholders for in the form of an equity return on that subsidiary equity) as a reduction to 

                                                           

5 In re: Petition for increase in rates by Gulf Power Company. Order No. PSC-2012-0179-EI at 115-116. 
“Since Gulf’s last rate case, the record evidence indicates Gulf paid dividends to Southern Company of 
$196 million more than Southern Company invested in the equity of Gulf.” 
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its standalone taxes.  If not for the PDA Rule, this affiliate transaction would create a subsidy flowing from 

ratepayers to shareholders. This is exactly what the Supreme Court of Florida recognized in its opinion 

upholding the affiliate transaction protections inherent in the parent debt adjustment when it stated: 

In the normal course of a parent-subsidiary relationship, the parent issues debt in order to 
acquire capital to support the operations of its subsidiaries. The capital is transferred to the 
subsidiary in exchange for stock in the subsidiary.  As a practical matter, the equity of the 
subsidiary is thus directly supported by the debt of the parent.  The debt of the parent used 
to support the subsidiary generates interest expense for the parent, which in turn is tax 
deductible.  Although the capital is passed on through to the subsidiary, there is no 
corresponding pass-through of interest expense because the parent passes the capital to 
acquire ownership interest in the subsidiary as opposed to a creditor’s interest.  Therefore, 
the nature of the acquired capital changes from debt to equity at the point the capital passes 
from the parent to subsidiary. 

General Telephone Company v. Florida Public Service Commission, 446 So.2d 1063, 1069 

(Fla. 1984). 

Notwithstanding this highly effective specific and limited regulatory safeguard, staff’s workshop 

comments in the workshop erroneously conflated the notion of “double leverage adjustment” with the PDA: 

And so, back in the days of the double leverage adjustment, it was presumed that 
the return on equity for the utility should be the overall cost of the capital of the parent 
company.  And that theory has pretty much been discredited, and as far as I know, is not 
followed by any Commission across the country, and so by making a double leverage 
adjustment, or a parent debt adjustment, the utility will not recover the cost of providing 
service.   

Staff comments, August 15, 2023 workshop (transcribed from FPSC video recording). This 
conflation is in error.  

Double leverage is a financial strategy whereby the parent raises debt but downstreams some or all 

of the proceeds to its operating subsidiary largely in the form of an equity investment.  Therefore, the 

subsidiary’s operations are financed by debt raised at the subsidiary level and by debt financed at the 

holding-company level.  In this way, the subsidiary’s equity is leveraged twice, once with the subsidiary 

debt and once with the holding company debt.  The regulatory adjustment was to treat the parent and 

subsidiary capital structures as the same and give recognition to the lower overall weighted cost of capital 

caused by the higher parent leverage. This is not what the PDA Rule does. 

What the PDA Rule does require is for the utility to properly recognize the interest deduction 

benefit related to the amount of debt being infused by the parent through the affiliate transaction of the 

investment. Inherent in the affiliate transaction is a very real tax benefit that customers provide to 

shareholders that is encompassed in the nature of the parent’s equity investment – in the form of the return 
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on equity (grossed up for income taxes). This benefit would otherwise be transferred to the shareholders 

without the PDA Rule.  This tax effect of parent company debt scenario is not double leverage, it is not 

consolidated tax savings and it is not a departure from standalone ratemaking. Recognizing and correcting 

for  the effect  of an abusive affiliate transaction does not violate any principle of “stand alone ratemaking.”  

The PDA Rule is simply the Commission regulating in the public interest, protecting customers and 

determining that the standalone, statutory tax rate expense embedded in the revenue requirement is 

overstated unless the tax benefit that customers provide to shareholders through the equity return (on equity 

that is effectively partly tax deductible debt) is properly reflected in the interest deductions on a standalone 

basis.  

If this Commission adopts the new proposed rule change eviscerating the PDA Rule, it will insure 

that a parent issuing debt that supports investments in the regulated subsidiary can engineer the transfer of 

funds to the sole benefit of the stockholders and at the expense of utility ratepayers.  This change in the 

Rule would effectively allow the utility to charge ratepayers an inflated equity return that ignores the true 

nature of the investment.  This would be inconsistent with the standalone entity treatment.  The PDA Rule 

as currently established is a necessary protection for the ratepayers as it allows the customers to properly 

receive the benefit of the interest on the infused debt as a reduction in the utility’s standalone income tax 

expense.   

It seems that the only change that should be considered in the Rule to fix the problem is to modify 

paragraph 4 to clarify that the standalone utility’s statutory tax rate should be applied.  OPC’s proposed 

change is shown below: 

(4) The adjustment shall be made by multiplying the debt ratio of the parent by the debt 
cost of the parent. This product shall be multiplied by the statutory tax rate applicable to 
the consolidated entity regulated utility. This result shall be multiplied by the equity dollars 
of the subsidiary, excluding its retained earnings. The resulting dollar amount shall be used 
to adjust the income tax expense of the utility. 

This clarification to the current rule would prevent any confusion that somehow an effective tax 

rate of the consolidated entity could be used to pass through to the utility of any consolidated savings 

through the consolidated tax rate.  Since the statutory rate is the same regardless, it would seem that this 

clarification is not essential, but it can be done in an abundance of caution.  Otherwise, there is no basis to 

change a 40-year old consumer protection rule that has survived challenges in the Florida Supreme Court, 

the United States Treasury Department and the United States Congress.  
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Walt Trierweiler 
Public Counsel 
 
s/Charles J. Rehwinkel 
Deputy Public Counsel 
Florida Bar No. 527599 

   
   Office of Public Counsel 
   c/o The Florida Legislature 
   111 West Madison Street 
   Room 812 
   Tallahassee, FL 32399-1400  
    
   Attorneys for the Citizens 
   of the State of Florida  
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only affects lhe time when such depreciation may be usecl for tu purposa, 
the investment tax credit resulted in a permanent 1avins1 to the utility. The 
now through mothod ra1ulted in the entire tu credit beina reflected u u 
increase in net income (or reduction of toes) in the year the credit •• 
received, thereby givin1 all benefits of the tax credit to• 11tilit1'1 cutomen, 
while the normalization method re10Uecl in spreadins tbe tu credit over die 
productiYc life of the property, thereby abarin1 the benefit, of the tu credit 
with a utility's shareholders and customer, Normalization wu the 1eaeral 
practice.1'° 

COIIIOlldaaed Tas Ret111111. Under the lnterul .Revnue-Code» u affil­
iated poup of companies ls pernutted to file a consolidated tu retwn. 
Certain beaefics accrue to computes dial file such recuru. The louea of uy 
affiliate can be set off a1ainst the taxable income of other lffill1rea in die 
group:111 the parent company i1 freed from pay1q fednal aacome tu• OIi 

dividends from its subsidiaries. In determining a regulated affillate's COIi of 
service, for rate-making pUtpOses, the common practice is to allocate to dial 
company a share of the consolidated taxes.112 

When a parent company bu both utility and aoaatility or juriscliclionl 
and nonjarisdic1ion1I affiliates, a question arises as to the proper allocation 
procedure. A 1964 FPC decision, 1nvolvin1 Uniled Gu Pipe Line Compay, 
a subsidiary of United 0111 Corporation, ii illustrative lll United Ou elecled 
to file consolidated federal income au returns for the years 1957-61 Bccaose 
its two oil and aas production and exploration affiliates (Union ud Over­
seas) had net losses over the five-year period, the 1roup'1 tax liability wu 
thereby reduced. la the rate cue, Untted Gu Pipe Line claimed lhal ita 
allowance for federal income tues should be the full 52 percent raae (the 
rate then applicable), or about S 12 million for the test year. The FPC rejected 
this claimed allowance and aJlocated the actual consolidated taxes paid 
among tbc companies in the group, or approximately $9 9 milhoa for United 
Gas Pipe Line for the test period. 114 

On appeal, the company claimed that the PPC improperly applied aoa­
jurisdictional losses to Junsdicuonal income. But the Supreme Coun upheld 
the commilsion, saying in pan: 

There is no frustrauon of the tax laws inherent in the commi11ion'1 
action. The affiliated group may continue to file conaoliclated returns 
and through this mechaa11m sec off system louo1 qa1111t syatem 
income, includin1 the United's fair return income The tu law permits 
this, but it doe• not seek to control the amount of income which any 
affiliate wdl have Nor does il attempt to set U111ted'1 rates. Th111s 
the function of the commi111on, a function performed here by re,oct­
ina that part of the claimed tax e~pense which wu no eKpense at all, 
by reducing cost of service aad therefore ruea, ud by allowiq Ua1ted 
only a fair return on us investmenL 115 
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In short. when • sroup of affiliated companies elects to file a consoli­
dated tax return, a commission may pass on to customers - in the form of 
lower rates - uy re,ulting benefits. But the Court wu careful to note that 
the decision to file such a return belongs to the companies. 

However, durina the 1970.. the FPC (and later the Federal Ener1y 
Regulatory Commission (FERC]) adopted a "stand-alone .. policy - that is, 
the computatio11 of the income tax expense component of the cost of service 
as if the subsidiaries had filed separate federal income tax returns. 1n a 1972 
decision, the commission held that a pipeline company should be permiued 
to retain the consolidated tax savinas aenerated by losses incurred by an 
affiliate enaa,ed in au exploration and development. 116 Five years later, the 
commission adopted a similar treatment in wholesale electric rate caeet, 
holding that the stand-alone policy wu appropriate iD those situations where 
jurisdictional customers bad not paid the expenses that aeaerated the consol­
idated tax savings. 117 But in a 1981 decision. a court of appeals remanded a 
cue to the FERC. boldins that while the commiasion had le1al authority to 
use a stand-alone policy, hs order contained insufficient evidence to support 
the concept.181 That support was put forth in a subsequent decision, when the 
commission held: 

Because deductions arc given for expenses incurred in producina 
income, the necessary causal link between the ratepayers and che 
deductions is the expense the company incurs in providing service. 
Accord1n1ly, the proper way to allocate deductions is to match the 
deductions with the expenses included in the cost of service. Thus, 
when an expense is included in the cost of service, the correspondina 
tax deduction is also allocated to the ratcpayen. 1n this way any 
tu-reducina benefits, or savinas. the company realizes in providing 
the service are recoanizcd in calculating the tax allowance for the 
benefit of the ratepayers. 

The corollary to this is that when an expense is not included in the 
cost of service (because the company did not incur that expense in 
providina service), the deduction crea1ed by thal expense is not allo­
ca1ed 10 the ratepayers. To do otherwise would result in lhe tax savings 
the company rcaliies from expenses incurred in providing services to 
other aroups and periods or for its own benefit beina used to reduce 
rates for I particular group of ratepayers. The tu allowance would 
then be lower or hiaher than is warranted by the profit each group 
provide• the company. Since the amount of profit to be provided is the 
measure of the 1u cost lbe company will incur in providing service. 
none of the rate, for the aroupa would be cost justified. Subsidization 
would inevitably result. One aroup would bear the burden, but another 
group would gain the benefit.119 
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311 Tlw R.g,,/alllJ,I of Publlc Udllllu 
111 A Mt ION II UJ' year CID be carried blClc to rbe darel prececliq ,._. Of carried 

forward to Ibo tuccooclio* ffvo ywa. 
IU S-, 1 t . ht n Chlwr11I Tri OI. ~ IM So.......,. 29 PUlt.Clb 379 Wk. 19ffl. 

fn ,, Mfd-0,rollltf T•L Co., '6 PUR4th '75 (H C. 1912). 0•111,wl T•I Co. of Mo. •· 
Florldtl Pu S.r~ COMM '11, 446 So.2d 1063 (1914), IIUUda ~ P•lllUJIWlltW hi,. Udl 
Co1U1'1to 548A.241310(1981t. l11 r, GT6 S. IM., 123 PU1l4dt 2J7 (W Va. 199J). 

m ,,, ~ U1tlJU Ga ,,,. UM Co.. S.- PUR3d 285 (fPC I 964). Set Ibo ,,, n 
Mu,ou,I Ca,., Wom Co. 29 PUR4da I (Mo. 1979). 

... TIie nc•, IJlocattoa WII NIN OIi • fCll'IDOla deftloped tit ID ............. 

whereby (I) tile comp.Ilia are sepuaed lllOtep)_, (jurbdictioDII) ad IIClllrtlUlllll 
(aoajuritdlceiouJ) ....,._ (1) ac 1111 ~ aaublo income h ....., ,_ ._ 
poup, and (3) die aet liOlal couolidaaltd 1U UaMHty It apportlolled Oftl' a-Np1111•the 
period of limo bDtweaa lllo rwo poup1. ud --, tbe compatiel ht th replllld-..-.. 
oa dte bUilofdleirmpeccive t&Ublc lacow• '"ptovJdedtlla tM .UO..uco aoc:oapllld 
ror the ,opiated~ ahall llOl mcaeecl wua lU laa bdtilkywould be tot.......,.., ... 
pu.rpoteS. if compated oa • NpUale rehlrD basil ... /11 r• CJU.1 S." Gu Co •• 49f'UA3d 
229, 236 (PPC 1963) 

"'FH11nzl Pow*rCom,,c'n "· United Ga, Ptp.Uu Co •• 316 US 237, 246-7 (1067) 
In a clisseAlia& op{nloa, Justice H&rlu (joiJled by lustica Do9alu and Slnnrt) aped: 

No allocaoon wutevu c:ollld be requited by lite coannksloo io tMI cue 
~Wle aoajurtsdicttot1al iacome wu more than suffldcmt to 11,sorb all DOIi· 

jurtsdietional I06Sea and thcte was no 1JlowblJ tblt jurlsdacttonal acth1bel 
would acmatty beodit from nonj11t1sdtcttoaal louet To perralt tha FPC n 
such earcumstanccs to 1lloc:1tlc would in crfcc:1 n1cnd tilt commill!On's juris­
dicbon to areas not cncompuaed w1tb111 Ille ndloricy JIYeft the co,mauas OCI 
by the Natural Ga, Act. (lbid • 156-57 fHarlan, J d1ucari1tJI ) 

m 111 ,, Florida Ga, Tran1p Co., 47 FPC 341, 93 PUR3d 477 CFPC 1972) T1ae 
stud aJoo.c mctllod "11 one tbat takes tnto accouot the revenues and cott eatctiq iato die 
rogulati:d cost ol service wiebout tnc:rcas.e or clccrcaac roe lu. euu or losses rcl&led to 
other acu'riucs." Ibid., &hibat J I, 4. 

11 In rt So Col. £dl1011 Co • 23 PUR-4tb 44 (PPC 1977) See,also "CouoUda,cct TH 
Savings ilnd Arfttlalcd Utilit,c New Lafe for an Old lswo, Public U11llllt1 1ot111i1/til1 
108 (S November 191U) 62 

cu Cluirlort,nill, F,d,ral En,r11 Rrplato'1 ~,,..,., 661 P 2d 945 (DC Cif 
1981). 48 PUR4th 682 ( 1982) 

119 In,, Colwrtbia Gulf Tro.111p Ct> 54 PUR4thJ1 37 (FERC 1983) 

The mecbatucs of calcuhti•r • 1ta11d-alunc aUowaaco ue u follow• Prom Ille 
total morn allowed on rall bltc are deducted illlctell e.1tpeuea (c.aptded by 
mulUplyaq tbe- rate NM by die we.staled CGSt of loa1 , .. debt ued in 
ddcnnintn1 the me of rcttan), pcnnanellt tu diffeleclcea •cl dat offect of 
tbe aurtu ucmpdoe 10 arri~ ll tllt w bue. Tbt 1ax buo I lbu 1111al1ipUed 
by the factor or 41 s,«eean over n ~ (ao• 46 pcn:u1 0'9el S4 JClftlH&l 
to prodllCO die cu allowaece, whkb IDclodet recoteitio• or tbe fact tltat die 
lax allonsace ittelf II sulljecr to tu. wha recelved by Che ldilily aad ia 1IOI 

doducuble Th• amount 10 calculated b the tu. allowance (Ibid 38 ) 
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276 * The Regulation of Public Utilities 

this mechanism set off system losses against system income, including the 

United's fair return income. The tax law permits this, but it does not seek to 

control the amount of income which any affiliate will have. Nor docs it 

attempt to set United's rates. This is the function of the commission, a 

function [xrfonned here by rejecting that part of the claimed tax expense 

which was no expense at all. by reducing cost of service and therefore rates, 

and by allowing United only a fair return on its investment.,M

In short, when a group of affiliated companies elects to file a consolidat¬ 
ed tax return, a commission may pass on to customers—in the form of 
lower rates—any resulting benefits. But lite Court was careful to note 
that the decision to file such a return belongs to the companies. 

However, during the 1970s, the FPC (and later the FERC) adopted 
a “stand-alone" policy; that is, the computation of die income tax 
expense component of the cost of service as if the subsidiaries had filed 
separate federal income tax returns. In a 1972 decision, the commission 
held that a pipeline company should be permitted to retain the consoli¬ 
dated tax savings generated by losses incurred by an affiliate engaged in 
gas exploration and development. 165 Five years later, the commission 
adopted a similar treatment in wholesale electric rate cases, holding that 
the stand-alone policy was appropriate in those situations where juris¬ 
dictional customers had not paid the expenses that generated the con¬ 
solidated tax savings. 1M But in a 1981 decision, a court of appeals 
remanded a case to the FERC, holding that while die commission had 
legal authority to use a stand-alone policy, its order contained insuffi¬ 
cient evidence to support the concept. 165 That support was put forth in a 
subsequent decision, when the commission held: 

|2| Because deductions are given for expenses incurred in producing 

income, the ncccssarv causal link between the ratepayers and the deductions 

Con» v I rated p.p, I tor Co . 386 VS 237.246-47(19671 Ina 
dissenting opinion. Jmlur Harlan (joiner! bv justice* fSouglar and Stewart!, argued 

no adoration whatever <ouM be rrrjuired hr the comnimton in tin* cave because 
noniiiriidwnonal mrome wav more than sufficient to absorb all non|unvdi<tional losses 
and there war no showing that jurtvdutional attmliev would artuaHv benefit from nonjui-
ndunonal losses To jietnut the fPC in rush <itiuin'tanse« tn allocate would in effect 
extend the tommivuen'v junsdntion to area» not em ompassed wtihtn the authority given 
the cumnnwn b< the Natural Gar Art." Dissenting opinion. iAuf. pp. 256-57. 

“'Re FIonia Cui 7mm Co. 47 FPC 341. 93 PVR 3d 477 IITG. 1972» The stand-
alone method "is one that taVcv into account the revenues and costs entering into the 
regulated cost of sctvkc without mercare or decrcare for tax gains or losses related to 
other activities " Ibid . Exhibit 11, p. 4 

'“Re So Cahfoma Eduon Co 23 PVR 4ih 44 tfPC. 1977) Sec alvo "Consolidated 
Tax Savings and Affiliated Vtiliuev New Life tor an Old Irrue." 108 Puobe Vtdttui 
Fortnifhlh 62 (November 5, I9$l> 

M1O;i of CknrlotlaiiEr I. Federa! tnng-t Regnialon Comm and Columbia Gai Trani Corf. 
661 E 2d 945 (D C Cir 1981V 48 PUR 4th 682 (1982). 
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■ is the rx|>cnsc the coinpaiiv incurs in providing service Acconlmglv. the 
K proper wav io allocate deductions is to match the deductions with the 

■ expenses inc luded in the tost of service. Tims, when an expense is included 

■ in the cost of senice. the lonesponding tax deduc lion is also allocated to the 

k ratepayers. In this was .ins tax-reducing bcneiits. or savings, the company 

■ realizes m ptovidmg the senicc are recognized in calculating the tax allow-
K anee for the benefit o( the latep.isers 

■ Ilir corollary to this is that when an expense is not included in the cost of 

K service (because the company did not incur dial expense in providing set-

■ sice), the deduction < rented hv that expense is not allocated to the ratepavers, 

v To do otherwise would result m the tax savings the company realizes from 
B expenses incurred tn providing services to other groups and periods or for its 

K own benefit being used to reduce rates lot a particular group of ratepayers. 
B I he tax allowance would then lx- lower or higher than is warranted bv the 

■ profit each gioup provides the com|Mnv. Since the amount ot profit to be 
E, provided is the measure of the tax cost the companv will niinr tn providing 

r service, none of the rates fot the groups would be cost justified. Subsidization 

I would mrvitabls result. One group would beat the burden, but another 
L group would gam the benefit 

t Severance and "ñn¡ I'sc" Taxes: A Digression 

There are two tax issues that arc of particular importance to 
electric and gas utilities and that require brief discussion. Both affect the 
pnces paid bv these utilities for their fuel supplies. 

Severance Taxes. Thins -three states impose severance taxes on 
depletable resources. In 1981, these taxes generated SG.4 billion in tax 
revenues, with 80 percent going to just five stales (Texas. .Alaska, 
Ixauisiana, Oklahoma, and New Mexico).'*7 Of particular concern in 
more recent years has been the severance taxes on coal which, with one 
possible exception (North Dakota's severance tax on lignite), arc the 
highest such taxes in the country . Montana levies a maximum rate of 30 
percent of the "contract sales price:" Wyoming a 17 percent rate (in¬ 
cluding local charges), 'lliese two states account for 40 percent of 
domestic coal reserves and G8 percent of reserves of low-sulfur coal. 

'**Kf Columba Cul¡ Tram Co.. 54 Pl R 4th 31. 37 (HRG, 1933). "Ihe mechanic» of 
calculating a stand-alone allowance aie as follow» From ihe total tetum allowed on rate 
base are deducted uiteresi ex[wnvc» (computed bv multiplying the rale base bv the 
weighted co»l of long-term debt u»ed in determining the rate of return), permanent lax 
difference», and the effect of the surtax exemption to arrive at the tax liase Ilie lax base i» 
then multiplied bv the facior of 48 percent over 52 percent (now 46 percent over 54 
percent) to produce the tax allowance, which include» recogniUon of the fact th it die lax 
allowance itself is subjert to lax when received bv the unlit* and is not dcdiKi;blc The 
amount so calculated i.s the lax allowance " Ibd. p 38 

“’Andy Planner. "Severance faxes on Fnrrgy Seen Widening Gap Between Rich, 
JV>c>r Areas of Nanon." 40 Coifmucruil Quirlrrts 310 (Kehruan 20. 19.82) 



Attachment 2

INDIVIDUAL AFFILIATED TRANSACTIONS IN EXCESS OF $25,000 

Company: PIVOTAL UTILITY HOLDINGS, INC. D/8/A FLORIDA CITY GAS 

For the Year Ended December 31 , 2022 

Provide information regarding individual affiliated transactions in excess of $25,000. Recurring monthly 
affiliated transactions which exceed S25,000 per month should be reported annually in the aggregate. 
However, each land or property sales transaction even though similar sales recur, should be reported as 
a "non-recurring" item for the period in which it occurs. 

Name of Description of 
Affiliate Transaction 

(a l (b) 

Florida Power & Light Business Operations Support Provided by Affiliate 

Florida Power & Light Corporate Real Estate Capital Support Provided by Affiliate 

Florida Power & Light Corporate Real Estate Services Provided by Affiliate 

Florida Power & Light Corporate Service Charges From Affiliate 

Florida Power & Light Information Technology Capital Support Provided by Affiliate 

Florida Power & Light Information Technology Services Provided by Affiliate 

Florida Power & Light 
Liquified Natural Gas Project Capital Support Provided by 
Affiliate 

Florida Power & Light Rate Case Support Provided by Affiliate 

Florida Power & Light Reimbursement to Affiliate for Insurance Premiums 

Florida Power & Light Storm Support Provided to Affiliate 

Compensation, Deferred Comp, Incentives, Stock Awards, RSA 
Florida Power & Light Amortization, Pension & Other 

Florida Power & Light Reclass Loan fro:n Affil iate to Gapital Contribution 

Florida Power & Light Loan Interest Payments to Affiliate 

Florida Power & Light Purchases of Natural Gas from Affiliate 

Florida Power & Light Lmms from Affiliate 

Florida Power & Light Federal Tax Payments to Affiliate 

NextEra Energy Pipeline Services,LLC Business Operations Support Provided by Affiliate 

NextEra Energy Resources LLC Information Technology Capital Support Provided by Affi liate 

NextEra Energy Resources LLC Information Technology Services Provided by Affil iate 

NextEra Energy, Inc. Federal Income Taxes Due to Affi liate 

NextEra Energy, Inc. State Income Taxes Due to Affiliate 

NextEra Energy, Inc. Transfer of 2021 Performance Incentive from Affiliate 

Page 64 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

s 
s 

$ 

s 
$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

Dollar 
Amount 

(cl 

365,752 

442,424 

27,681 

1,803,140 

1,362,345 

400,000 

55,143 

328,706 

1,302,228 

49,489 

54,579 

3,100,000 

6, 06,598 

25,029,900 

31,000 000 

3,555,991 

55,152 

922,455 

185,314 

2,673,354 

459,277 

30,000 
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FLORID1I POWER & LIGIIT COMPANY 

For rh, Y,ar E11ded Dec,nrbu J I 20" .. 

ANALYSIS OF DIVERS IFICi lTION A CTI VITY 

Individual Affiliated Transactions it, Excess of S500,000 

Provide infonnation regarding individual affiliated transaetions in excess of $500,000. Recurr ing monthly affiliated transactions which exceed S500.000 per month should be reported 
annually in the aggregate. However. each land or property sales 1r2nsaction even though similar sales recur. should be reported as a "non-recurring" ucm for the period in which it occurs. 

Name of Description of 

Line Affiliate Transaction Dollar Amount 

No. (al (b) (c) 

1 Flonda City Gas Federal Tax Payments due from Affiliate 3 ,196,410 

2 Florida City Gas Information Technology Capital Support to Affiliate 509,196 

3 Florida City Gas Loan Interest Payments from Affiliate 6 .035.269 

4 Florida City Gas Loans to Affiliate 31 ,000.000 

5 Florida City Gas Project Development Support Provided to Affiliate 968,853 

6 Flonda City Gas Sale of Natural Gas to Affiliate 25,029,900 

7 Florida City Gas Reclassify Affiliate Loan as an Investment in Subs1d1ac:y 3, 1 OD.ODO 

8 Florida Renewable Partners. LLC Project Deve lopment Support Provided to Affiliate 564,318 

9 Flonda Southeast Connection. LLC Natural Gas Purchases from Affiliate 99,545,086 

10 FPL Energy Services, LLC Federal Tax Payments due from Affi liate 8,409,727 

11 FPL Energy Services. LLC State Tax Payments due from Affiliate 1,492.633 

12 FPL Energy Services, LLC Marketing & Communication Services Provided to Affiliate 1,439,413 

13 FPL Energy Services. LLC Sale of Asset/Inventory to Affiliate 586,476 

14 FPL Energy Services, LLC Sales Program Support Provided to Affilia te 565.078 

15 KPB Financial Corporation Federal Taxes Due from Affiliate 13,974,346 

16 KPB Financial Corporation Non-Qualified Fund Tax Payment Due from Affiliate 20,656,676 

17 KPB Financial Corporation State Taxes Due from Affiliate 2,452,893 

18 KPB Financial Corporation Storm Fund Balance Transfer from Affiliate 73,750,515 

19 NextEra Energy Capital Holdings, Inc. Charge to Affiliate for Share of Insurance Premiums 1.210,030 

20 NextEra Energy Capital Holdings. Inc. Corporate Real Estate Services Provided to Affil iate 500.000 

21 NextEra Energy Capital Holdings, Inc. Reimbursement from Affil iate for Legal Costs 741, 129 

22 NextEra Energy Capital Holdings, Inc. State Taxes Due from Affiliate 640,000 

23 NextEra Energy Constructors, LLC Return of Telecommunications Equipment from Affiliate 1,007.091 

24 NextEra Energy Foundation, Inc. 2022 Foundation Contribution to Affiliate 30,000,000 

25 NextEra Energy Resources, LLC Allocation of Credit Card Rebate to Affil iate 771,951 

26 NextEra Energy Resources, LLC Charge to Affiliate for Share of Insurance Premiums 3,002,912 

27 

Page 456 -1 
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FLORIDA POWER & LIGIIT COMP1IN Y 

For the Year £,,ded December J I 1012 

ASAL YS IS OF DI VERS/ FICA TIOS ACTI VITY 

Individual Affiliated Transactions in Excess of S500,000 

Provide informauon regarding individual afli l i"'cd <ransac1ions in excess of S500.000. Recurring monthly affiliated transactions which exceed S500.000 per month should be reported 
annually in the aggregate. However. coch land or property sales transaction even though similar sales recur. should be reported as a "non-recurring" item for the period in which it occurs. 

Name of Description of 

Line Affiliate Transaction Dollar Amount 

No. /al (bl (c) 

28 NextEra Energy Resources, LLC Corporate Real Estate Services Provided to Affiliate 712,500 

29 NextEra Energy Resources, LLC Corporate Services Charge to Affiliate 37,128,465 

30 NextEra Energy Resources, LLC Information Technology Capital Support Provided to Affiliate 696,656 

31 NextEra Energy Resources, LLC Information Technology Services Provided to Affiliate 7,262,128 

32 NextEra Energy Resources. LLC Sale of Asset/Inventory to Affiliate 1,046,580 

33 NextEra Energy Resources, LLC Space & Furniture Billing 10 Affiliate 9,781 ,671 

34 NextEra Energy, Inc. 401 K Forfeitures Reimbursed by Affiliate 964,865 

35 NextEra Energy, Inc. 401 K Match Activity Reimbursed by FPL to Affiliates 1.189,249 

36 NextEra Energy, Inc. Assignment of Solar Panel Master Agreement from Affiliate 6,118.412 

Compensation, Deferred Comp. Incentives, Stock Awards, RSA Amortizalion, 

37 NextEra Energy, Inc. Pension & Other Employee Benefits Plans 14,782,251 

38 NextEra Energy, Inc. Equity Con1•1but1on from Parent Company 3 /00.000.000 

39 NextEra Energy, Inc. Reimbursement from Parent Company for National Ad Campaign 5,751 ,929 

40 NextEra Energy, Inc. Reimbursement to Parent Company for Solar Panel Downpayment 141,533,568 

41 NextEra Energy, Inc. Return of Partial Solar Panel Downpayment from Parent Company 6.118.412 

42 NextEra Energy, Inc. Transfer of Employee Incentives to Parent Company 16.389,550 

43 NextEra Energy, Inc. D1v1dend Contrbu~on lo PareoLCompany 2.000.000.000 

44 NextEra Energy, Inc. Federal Tax Payments/Distributions 138,028,512 

45 NextEra Energy, Inc. State Tax Payments/Distributions 9,867.075 

46 Palms Insurance Company. Limited Contractor Workers' Compensation Insurance Premium to Affiliate 7,616,154 

47 Palms Insurance Company. Ltm1ted Employee Workers' Compensation Insurance Premium to Affil iate 1,248.738 

48 Palms Insurance Company. Limited Excess Llab1lity Premium to Affiliate 4,986,873 

49 Palms Insurance Company. L1m1ted Fleet Vehicle Liability Insurance Premium to Affiliate 8 ,008,543 

50 Palms Insurance Company. Limited Allocation of Fleet Insurance Premium to Affiliate 1,173,926 

51 Palms Insurance Company. Limited Reimbursement of Workers Comp Losses from Affiliate 1,516.999 

52 Sabal Trail Transmission LLC Transportation of Natural Gas Provided by Affi liate 314.445,839 

53 

54 General Comments 

55 Items excluoo payments of cash collected on benalf of Alf hates. 

Page 456 -2 
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BEPORB TU INTERNAL REVENUE SERVICE 

COMMEN"l'S OP THE CITIZENS OF THE STATE OP FLORIDA 
nf OPPOSITION TO TD HOTICB OP PROPOSED RULEMAIUNG CONCERNING 

TBB APPLICATION 0~ NORMALIZATION REQUIREMENTS AS IT APFECTS 
UTILITIES SUBJBCT TO CONSOLIDATED TAX ADJUSTMENTS 

.L. PREFACE 

The Citizens of Florida (T'Citizens") submit these colll!llents in 

opposition to the regulations proposed on November 27, 1990 by the 

Internal Revenue service ( "IRS 11 or "Service") relating to 

consolidated tax adjustments. 

The Citizens concur wholeheartedly in the call1lllents filed by 

the Pennsylvania Office of consumer Advocate ("OCA"). The Citizens 

adopt and incorporate herein the obj ections and arguments sumbitted 

by the OCA. In the alternative, citizens ask that the Service make 

clear that a parent debt adjustment recognizing a permanent tax 

timing difference arising from the fi l ing of a consolidated tax 

return does not violate the normalization requirements of the 

internal revenue code, 

XI. INTERESTS OF TD CITIZENS OF gLORIDA 

The Florida Office of the Public counsel was established by 

the Florida Legislature t? represent the interests of ratepayers of 

investor-owned electric, gas, telephone, and water and sewer 

utilities in proceedings before the Florida Public service 

1 
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commission. The Public counsel is specifically authorized to 

represent the state of Florida and its Citizens before federal 

agencies in matters affecting the jurisdiction of the Florida 

Public service c011mission. section 350.0611, Florida statutes. 

The most d i rect and tangible impact of the proposed 

regulations on citizens is manifested in the application of Florida 

Public Service Co1111Dission Rule 25-14.004, Florida Administrative 

Code, relating to the effect of parent debt on federal corporate 

income tax (hereinafter "parent debt adjustment"). The rule, the 

application of which is 1aandatoey under Florida law1, requires that 

in determining revenue requirements, the interest expense 

associated with the debt of the parent company (and of any 

grandparent ( s) in a tiered structure) assumed to be invested in the 

regulated subsidiary's equity be used to effectively reduce the 

subsidiary's current income tax expense. A prerequisite to the 

application of the rule is that the subsidiary and its parent (and 

grandparent(s)) join in the filing or a consolidated tax return. 

The effect of application of the rule has been, in all cases where 

applied, to reduce the revenue requirements of the regulated 

company. 

1The Florida Administrative Procedures Act (Chapter 120, 
Florida Statutes) provides that an agency final. order shall be 
remanded if the agency fails to follow its own rules. Section 
120.68(12)(b) . 
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Although the Citizens of Florida believe that the Service has 

not intended to prescribe this FPSC adjustment through the proposed 

regulations, and although the Citizens do not believe that the 

Service nay validly prevent, through regulations, consolidated tax 

savings adjustments ( including the parent debt adjustlDent) of state 

regulatory commissions, the staff of the Florida Public service 

Commission, and the Florida Public service C011Unission in several 

cases2 have preliminarily interpreted the regulations as 

prohibiting (through denial of accelerated depreciation and 

deferred tax benefits} the ratemaking adjustment mandated by Rule 

25-14,004, Florida Administrative Code. Because of the actions of 

the FPSC, the Citizens have sought clarification at this point in 

the Service's decision ~aking. 

Il :r. ARGUMENT 

a. TRE NORMlll'.llT:ION REQUIREMENTS OF SICTIOHS 167 Cl) AllD 
168(i) (9) OF THE INTBIWAL R.BVBNUB CODE 00 HO'l' AtrrHOIUZB 'rKB SERVJ:CE 
'1'0 FIND T.HAT TBB tJSB OP A CONSOLIDA'l'BD 'l'AX SAVIHGS ADJOSTXBNT 
VIOLATES NORMALIZA~IOH RBQUIREMEN'l'S. 

The citizens concur in the colllments of the Pennsylvania Office 

of Consumer Advocate and the National Association of State utility 

ConsW!ler Advocates. Each of the arguments set forth in their 

comments a.re adopted and incorporated herein by reference. 

2In Re: People's Gas, Docket No. 891353-GU, agenda vote of 
January 2, 1991; In Re; United Telephone of Florida, Docket No. 
891239-TL, agenda vote of January 7-8, 1991; In Re: City Gas. 
Docket No. 871175-GU, agenda vote of December 17, 1991. 
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b. FINAL RBQULATXONS, J:J' ADOPTED OVER CITX:ZD18' OBJBC'l'IOHS, 
SJIOOLD DVER"l'lD!ILBSS CLEARLY INDICMB TRA'l' TBB PAUH'r l)BBT 
ADJUBTHElrr KAND.l.'l'BD BY l'LORZD.I. LAW AND l'LOllDA AGBWCY ROLB OOES NO'l 
VIOLATE 'l'D JiORDLl'.llA'l'IOJJ PROVISIONS OJ' TD IH'l'ERRAL RBVBWB CODB. 

(1) 'rHB PLORJ:DA PARBHT DEBT Al>JUS'l'XJilHT 

Since at least 19783, the FPSC has applied so~e form of the 

parent debt adjustment to account for the tax effect of the parent 

company's debt presumed invested in the equity of a regulated 

utility subsidiary joining in the filing of a consolidated return. 

Initially this adjustment was applied on a case-by-case basis. In 

1982, the Commission adopted Rule 25-14. 044 entitled "Effect of 

Parent Debt on Federal Corporate Incollle Tax. " See Attachlllent l. 

The rule was iJlllllediately challenged on appeal to the Florida 

supreme Court. 5 The court upheld t he Collllllission 1 s promulgation of 

the rule, stating: 

We find that the adjust~ent implemented by the 
rule in question and the res~lting income tax 
expense attributed to the utility are more 
representative of the economic realities of a 
parent-subsidiary consolidated tax liability 
than is an expense figure calculated as if the 
subsidiary utility had filed a separate 
return. 

In the normal course of a parent-subsidiary 
relationship, the parent issues debt in order 
to acquire capital to support the operations 
of its subsidiaries. The capital is 

3In Re: United Telephone Company of Florida, Docket No. 
780777-TP Order No. 9208, 34 P.U.R,4th 421. 

4Since renumbered as Rule 25-14.004, F.A.C. 

5No party at either the rulemaking stage or on appeal 
challenged the rule on the basis that it violated the normalization 
requirements of the Internal Revenue code. 
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transferred to the subsidiary in exchange for 
stock in the subsidiary. As a practical 
matter, the equity of the subsidiary is thus 
directly supported by the debt of the parent. 
The debt of the parent used to support this 
subsidiary generates interest expense for the 
parent, which in turn is tax deductible. 
Although the capital is passed on through to 
the subsidiary, there is no corresponding 
pass-through of interest expense because the 
parent passes on the capital to acquire 
ownership interest in the subsidiary as 
opposed to a creditor's interest. Therefore, 
the nature of the acquired capital changes 
from debt to equity at the point the capital 
passes from parent to subsidiary. 

If the parent and subsidiary had chosen to 
maintain their separate tax identities, the 
distinctions between the capital acquired 
through debt by the parent and through equity 
by the subsidiary would have been valid. By 
filing a consolidated return, however, the 
entities have removed the separation between 
parent and subsidiary for tax purposes. No 
longer is it realistic to treat transactions 
between parent and subsidiary as transactions 
between separate entities. Parent and 
subsidiary are now components of the 
consolidated entity and the debt issued by the 
parent component supports the capital 
structure of the subsidiary component. The 
pragmatic result is that the consolidated 
entity bas issued debt to support its overall 
capital structure and the interest paid on the 
debt goes toward reducing the tax liability of 
the consolidated entity, therefore benefiting 
each component member. The adjustment 
implemented by the rule in question merely 
allocates to the subsidiary component the 
interest expensed deduction generated by the 
proportion of the consolidated debt that is 
used to support the subsidiary component I s 
capital structure. 

General Telephone company v. Flori da Public service commission. 446 

So.2d 1063, 1068-1069 (Fla. 1984). 
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In upholding the Commission's rule the Florida Supreme Court 

also noted that: 

This Court has instructed the PSC to apply 
this type of adjustment in a ratemaking case 
when the facts of the case we.re found to 
warrant such an adjustment. ~ citizens of 
Florida Y, Hawkins, 356 So.2d 254 (Fla. 1978). 

I,g. at 1067. The court further added that: 

It must be noted that the PSC is not bound to 
any pre-determined formula for calculating any 
cost of service expense, but instead is free 
to use any method which will enable it to 
ascertain the actual cost to the utility. 

Id. at 1068. 

Clearly, the Florida Supreme Court has ruled that the Florida 

Public service Co11111lission must make the tax effect of parent 

company debt adjustment since it more closely approximates the 

actual tax expense of the utility on a stand alone basis. The 

court went to great lengths to relate its decision to the factual 

and theoretical under-pinnings of the FPSC's rule. As pointed out, 

the Commission's determination was based on an actual, concrete, 

identifiable accounting relationship. Furthermore, the Court 

correctly ruled that the commission's authority under Florida law 

is to use any method which will allow determination of a utility's 

actual cost of service. Any legitimate invasion of the FPSC's 

soundly based regulatory powers should therefore not be lightly 

undertaken. 
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Despite the clear mandate and authority of the Florida Public 

Service commission and the mandatory nature of application of the 

Rule 2s-1•.004, F,A.c., the Commission has declined to set rates 

utilizing the parent debt adjustment in three cases decided to date 

since November 27, 1990. In the United Telephone case4 , decided 

on January 7-8, 1991, the Commission, upon the recollllllendation of 

its staff, declined to make the parent debt adjustment for 

ratemaking purposes.7 In a recommendation issued on January 18, 

1991, the Commission staff has recoll'IJllended essentially identical 

treatment for Central Telephone Company of Florida.8 Based upon 

an oral recomm.enda'tion of th.e staff, the Collllllission has also voted 

in the Peoples' Gas and City Gas cases, that the parent debt 

adjustment should net be made in ratesetting pending a 

determination by the IRS regarding any normalization violation. 

that: 

The Commission staff in the United case advised the Commission 

These proposed regulations provide that 
determining a utility's ratemaking tax 
expense, either current or deferred, by taking 
into account the income, losses, deductions, 

6In Re: Investigation into united Telephone Company of 
Florida's Authorized Return on Equity and Earnings, 
891239-TL. 

Docket No. 

7While the commission did not set rates utilizing the 
adjustment, the associated revenue requirement was placed subject 
to refund pending clarification or decision of the Internal Revenue 
Service. 

8In Re; central Telephone company of Florida's Petition for 
a Rate Increase, Docket No. 891246-TL. Commission vote is 
scheduled for January JO, 1991. 
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or credits of other taxpayers with which it 
files a consolidated return violates the 
normalization requirements of the Internal 
Revenue Code. A regulated utility that 
violates normalization is prohibited from 
using accelerated depreciation, both 
prospectively and retroactively, for income 
tax purposes. This eliminates all zero cost 
deferred taxes from the capital structure, 
resulting in a higher rate of return and 
higher revenue requirement. Application of 
Rule 25-14.004, Florida Administrative Coda, 
by the commission in this case would clearly 
put UTF in the position of violating the IRS' 
normalization requirements according to the 
provisions of these proposed regulations. 

Based on this recommendation, the Commission voted not to apply the 

rule for purposes of setting rates at this time.9 

Although the citizens disagree with the proposed regulations 

and furthermore do not believe that even as written they are 

intended to apply to the adjustment the Florida Commission makes, 

the FPSC has decided that it must cautiously interpret the proposed 

regulations so as to not risk losing the accelerated depreciation 

related benefits. It is because of this action of the Com.mission 

that Citizens seek clarification at this time. 

( 2) '1'IIB PROPOSBI> JIEGULATIONS 

The Citizens understand proposed Section l.l68{i) - l(a) and 

{b) to be what the Florida Public service Commission has 

9The CoJIIJDission did place the revenue requirement subject to 
refund, therefore arguably following the rule, contingent upon the 
outcome of this matter before the IRS. The practical result was 
that customer's rates increased because of the interpretation. 
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interpreted to prohibit the parent debt adjustment. In part the 

proposed Section 1.168(1) - l(a) reads: 

Any procedure or adjustment that results in 
the flow-through of tax savings arising from 
the filing of a consolidated return will be 
treated as inconsistent with a nonnalization 
method of accounting. 

Proposed Section 1.168(1) - l(b) further provides that: 

[I]t is inconsistent with a normalization 
method of accounting to determine either the 
current or deferred portion of ratemaking tax 
expense using an effective tax rate determined 
by taking into account the losses or credits 
of other members of the utility's consolidated 
group, or otherwise to reduce cost of service 
for ratemaking purposes to take into account 
the current tax savings resulting from the 
losses or credits of other members of the 
utility's consolidated group. 

55 F.R. at 49297-49298. Since the only cited specific regulatory 

authority for promulgation of these regulations would be found in 

Sections 167(1) and 168(i) (9) (B)(iii) of the Internal Revenue Code 

which deal solely with depreciati on of public utility property and 

the creation of deferred tax reserves associated with book-tax 

timing differences related thereto, the Citizens must look to the 

introductory and explanatory provisions preceding the proposed 

regulations for an understanding of their possible application to 

the parent debt adjustment made by the FPSC. 

The only discernable rationale for the Service's proposed 

prohibition of consolidated tax savings adjustments is found in the 

reference to the specific authority of Section 167(1) and 

168{i) (9) (B) (iii) of the Internal Revenue code. The former section 
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requires normalization accounting for public utility property when 

acoele:rated depreciation is taken. The latter section forbids 

inconsistent methods of calculation of depreciation expense on 

public utility property by 

depreciation. 

utilities taking accelerated 

The Service•s explanation of how the cited authority 

authorizes the prohibition of a consolidated tax savings adjustment 

appears to the Citizens to be a mul tistep process. First, the 

service has assumed that the tax timing difference represented by 

the accumulated deterred taxes represents a temporary, interest 

free loan from the Treasury. Normalization accounting as pointed 

out by the Service, prevents the flow-through to utility ratepayers 

of the reduction in current taxes stemming from the use of 

acce1erated depreciation. In other words, the reduction must be 

treated as a tax deferral that is treated as cost free capital 

until the loan is repaid to the Treasury. 55 F . R. at 4994. 

Next, consolidated tax savings, as defined by the service10 

are viewed as creating tax ti.laing differences "analogous" to tax 

timing differences created using accelerated depreciation. The 

temporary nature of the tax timing difference exists if, and only 

if, the assumption is valid that a reduction in a consolidated 

18In the explanation section the Service appears to view the 
consolidated tax savings adjust:ment as being calculated under 
either a "bottom-line, 11 overall consolidated tax savings approach, 
or an effective tax rate approach. 55. F.R. 49295. 
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group's tax liability (generated by net operating loses) ••might not 

be permanent and that "[w]hen the loss affiliate bec01Des profitable 

the group as a whole will have a higher tax liability." 55 F.R. 

49295. [Emphasis added]. This assumption provides the keystone 

supporting the bridge of logic between the normalization 

prohibitions of the COde and the assUllled regulatory authority to 

prohibit or restrict consolidated tax savings adjustments. The 

Citizens• conclusion on this point is evident when the service 

further elaborates: 

Consolidated tax savings are similar to the 
deferred taxes arising from the allowance of 
accelerated depreciation on public utility 
property in that the temporary tax savings 
available to the utility is cost-free capital 
from the time it is collected from ratepayers 
until the time the affiliate becomes 
profitable. 

55 P.R. 49295. [Emphasis added). 

Thus as a result of the assumptions implicit in the Services 

reasoning, the necessary conclusion is that consolidated tax 

savings must be temporary in order to provide the service with even 

colorable authority to require norn>alization consistent with the 

Internal Revenue Code. 

The citizens believe that because of the logical framework 

supporting the Service 1 s claim of authority to promulgate these 

regulations, that the FPSC' s parent debt adjustment is not intended 

to be proscribed since the tax timing difference (if one exists) 

created by the parent I s tax deduction applicable to the parent 

11 

APPX. - 214



company's investment in the equity of the regulated subsidiary is 

permanent and not temporary. For this reason, the citizens ask 

that the service clarify its rules to indicate that, even if the 

proposed rules are adopted substantially as proposed and over 

Citizens I objection, the FPSC parent debt adjustment would not 

violate any putative normalization enforcement authority that the 

Service might exercise. The Citizens• interpretation is supported 

by a closer analysis. 

First, common sense dictates that even if an overall 

consolidated tax savings approach captured fluctuating, bottom-line 

net operating losses by affiliates which in turn generate reduced 

consolidated group tax liability, the interest deduction associated 

with a parent company's capitalization ratios should remain static 

over time. since mo&:t parent companies in the utility holding 

company scenario ara not operating companies, but rather shells er 

tnanagement companies, their capital ization would be less a function 

of an operating environment that might generate true operating 

losses or profits, and more a function of the regulated utility 

envi ronment . 11 This condition would also support a conclusion that 

the tax deductibility of the parent's interest expense would be a 

permanent phenomenon. 

11If anything, a better asaumption might be that as 
diversification increases, the leverage (and debt ratio) would 
increase over time. 
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The Federal Energy Regulatory Commission ("FERC11 ) has also 

concluded that the tax effect of the parent company debt creates a 

permanent tax timing difference rather than a temporary one as 

might be assumed by the service. In the case of In Re; Columbia 

Gulf Transmission Company, Opinion No. 173, 54 P.U.R. 4th 31 

(1983), the FERC, despite its philosophical retreat from 

application the consolidated tax savings approach approved by the 

United states supreme court in FPC v. united Gas Pipeline company. 

386 u.s. 244 (1967), made a tax effect of parent company debt 

adjustment . In assuming that consolidated tax savings adjustments 

represent temporary tax savings that should be more appropriately 

normalized, the FERC concluded that the parent company deductions 

generated by the parent's interest expense is a permanent tax 

timing difference incurred in an activity related to the regulated 

company's operations. 12 Interestingly, the FERC also explicitly 

recognizes that the parent company's interest expense generating 

the tax deduction was incurred by the parent co~pany in an activity 

related to the regulated company's operations. 54 P.U.R. 4th at 

50. 

Furthermore, as a practical matter, and because of the direct 

nature of the parent-subsidiary relationship the FPSC could 

12As stated above, the Citizens of Florida do not agree that 
consolidated tax savings represent a tax timing difference that is 
temporary. certainly as stated above and in Pennsylvania OCA 
comments, we do not believe the IRS has authority to require 
normalization of the consolidated tax savings even if the timing 
differences are temporary. 
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effectively reduce the company's revenue requirements to the sa~e 

degree and address the same or similar concerns that lead to the 

parent debt adjustment, by simply adjusting the utility's equity 

ratio, or using a consolidated capital structure approach, ~ 

General Development utilities. Inc. v . Hawkins, 357 So.2d 408 (Fla. 

1978) , Such adjusbnents would address valid ColllDlission concern 

regarding leverage, over capitalization, and parent subsidiary 

transactions such as upatream loans, pa.Y1Dent or nonpayment of 

dividends , and abus i VQ equity transact ions. If such an equity 

ratio adjustment was made, a portion of the customer provided 

equity return on the subsidiary's so-called 11actua1n equity 

ratio13, would be replaced by an overall cost of debt return. This 

would in turn yield an interest expense on the subsidiary's books, 

the deduction for which would reduce the subsidiary's current 

income tax expense for ratemaking purposes. Any such Commission 

adjustment would not violate any supposed normalization authority 

that the Service claillls under the proposed regulations. 

The Citizens also believe that there is no dispute that the 

parent debt adjustment mandated by Florida law has absolutely no 

13Although some might argue that the parent debt adjustment 
recognizes a tax deduction that is not supported by an expense 
borne by the customer, the equity return is functionally the same 
as interest expense from the standpoint of the ratepayers . Almost 
without exception the cost of equity is higher than the cost of 
debt; therefore as the parent debt adjustment implicitly recognizes 
that the customers are bearing the expense which leads to the 
deduction that the parent company receives in a leveraged 
investment struc~ure. This matches the parent debt deduction with 
the cost which generates it. 

14 

APPX. - 217



effect on the deferred tax reserve related to accelerated 

depreciation taken on public utility property. For that matter, 

the parent debt adjustment bas absolutely no effect on any deferred 

tax reserve of the regulated utilities. For purposes of 

illustration, the Citizens have attachedMinim'Ulll Filing Requirement 

pages relied on by the Florida Public service conunission in the 

recent United Telephone case. ~f;. Attachment 2. In that case, for 

reasons unrelated to any hypothetical normalization violation, 

United sought a waiver by the Collllllission of the parent debt 

adjustment. 14 Because of this position the co111pany filed two 

different variations of its calculation of total income tax expense 

(state and federal). AS the attachment shows, the parent debt 

adjustment has no effect on the deferred tax reserves of the 

regulated company. 

IL. CONCLUSION 

In .;womary, as argued by the 0CA and NASUCA, the IRS ehould 

withdraw the proposed regulations. Alternatively, because the 

parent debt adjustment does not affect, directly or indirectly the 

deferred tax reserves mandated by Section 167(1) of the Internal 

Revenue Code, and because, even under the rationale offered by the 

Service for prohibiting consolidated tax savings adjustments, the 

parent debt adjustment mandated by the Florida law represents a 

14Legally such a waiver could not be granted. See footnote 1, 
supra. 
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permanent tax timing difference, the proposed regulations, if 

issued over Citizens objections, should be clarified to state that 

the parent debt adjustment does not violate normalization 

requirements of the Internal Revenue Code. 

16 
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V. 12, p. 27? LIMITATION O~ RATES. CHARGES AND TARIFFS 
( R. J0/90) 
:?5-14.004 

• CHAPTER 25-14 
LIMITATION ON RA TES, CHARGES AND 

TARIFFS 

25-14.001 
25- 14.002 

25-14.0-03 

25-14.004 

25-14.005 

25-14.008 

25- 14.009 
25-)4.0)0 

In General. 
Florida Corporate Income Tax. 
(Repealed.) 

Corporate Income Tax Expense 
Adjustments·. (Repealed.) 

Etrect of Parent Debi on Federal 
Corporate Income Tax. 

Effect on Ocrerred Income Taxes 
of a Change in Federal and State 
Income Tax Rates. (Repealed.) 

Method or Aceoun1ing: Cost or 
Service. 

lnvcs1ment Tax Credit Elections. 
Accounting for Deferred Taxes 

from ln1ercompany Profits for 
Telecommunications Companies. 

25-14.001 In General. The Commission is 
responsible for the seuing of reasonable rates and 
charges of numerous utility companies. In 
determining reasonable charges to be paid by the 
customers of these companies. the Commission 
promulgates policy determinations affecting all the 
companies subject to its jurisdiction. This chapter 
has been established to identify policy 
determinations atrecting the rates, charges and 
tariffs or all companies subjec1 10 our rate-setting 
jurisdiction. Except as provided by Part X, Chapter 
25-24, Florida Administrative Code, the provisions 
of this Chapter shall not apply to lntcrcxchange 
Companies or Pay Telephone Service Companies. 
Spteifi~ Authorlry JSO.J 17(1). J66.05(1 J. 367.111 FS. 
J..,,,,, lmpltmt111td u,.oJ. 164.0J. J64.JJ1. 366.0( 
166.041. 366.0J. 367.111 FS. Himry-N,,,, 7-1$-73. 
Formtrly 15-t<.OI. Amtnd,:d 1-lJ..87. 

ANNOTATIONS 

Burd,11 of proof 
R,q11irt,m,111 1Jrot u1lli1i<s d, mons1rott uosonobltntss 

of rhtlr fuel cOSIS was nei1J,,r Improper nor unusual. ond 
O,mmission did not rrr (n placing burdt,n on nuclear 
pow,:r company 10 show rl,01 u:c,ss costs lncurrtd ...,,,, 
r,a.,onob/,: ond ..,,,e not fault of manogtmtnt. whtrt doto 
providtd showtd that compo,,y·s fut/ CO.SIS ...,,,, 

slgnif,eon1I>• 1,ightr dut 10 incidtn1. rcspons/b[//1y for 
which was In dispu1t: sfmplt production of cos1 records 
ond doeumt11totlon could not satisfy rtqulrtmtnts 
lmpoJtd on u1tli1y in lru~up protttding. Florido Powu 
Corporation v. Crtut, 4/3So. 1d /187 (/981). 

E•idtnce 
Wlitrt Public Suvlet • Commiulon had zranttd 

1dephont eompony·s roq11,:s1,d ra1r increost on basis of 
"volut of suwe, ... rathu 1hon ·costs of servlct" prlndplt, 
nonprofit corpora1fo11 who lnruvtntd in r,w,:w 

proatdi11gs 10 pro1ts1 such (ncrtost failtd 10 mut'burdt n 
of showing order was Invalid. orbi1rory or un.Juppori,:d by 
, vidtn«. Florido Rttoil Fderotion. Inc. "· Moya, 331 
So. 2d 308 (1976/, 

F11t l •djuJtmt ttl cAo,,t.J 
F11,I adjus1m,n1 ~harz,s of Florida Powu Corporotloo 

and Gulf Powu Company lmpoud purruon, 10 Dock<t 
Nos. 60/ J-EU ond 6014-EU sltould not ltav, bun ollowtd 
wi1Ao111 public Jr,ariflg pr«tdurts providtd by s101111,:. 
How,v,r, such ou1omo1k fuel adjuJ1menr cltNSts. 
impostd for mart 1ho11 fourtt tfl ytors w/1ltou1 chollenr•. 

may only bt rtsrlndtd by subs, qu,nr modification ord,r 
promulgat<d ofrtr duly 1101ic,d pub/le lttaring. Thtrt ;, 
no J1a1u1ory ou1horl1y for proportlonott 1t/u11d of fu , I 
adjuJlmtnl chorgts lmpoud 11ndcr s11ch ordtrs. nor Is 
1htrt ony svcl, authority for ,sroblishmtnl by 111ifi1i,s of 
,scro.., fund for r<sti1111ion of 1h01 portion of approvtd 
rott which may br allotattd 10 ou1oma1icfutl odjUJtmtnl 
clauu. Propu prottdurt for Commission 10 follow In 
,vtnl that ii dtttrmlnts 1na1 pr<1tn/ f11,I odjuslmtnt 
clous,s z lv, rlu 10 uuss/v, profi11 would b, 
modlfico1io11, a/tu notlu and htori11r, o/111 tori/tr ordtr 
tstobl/shing subjtCI fuel odjustmtnl clouus. Op. Arty. 
Gtn .. 07'-1B8. S t:pttmbu 19H. 

Rt1roae1/u opplitation 
Commission's full considtrotion of re1roacllvt 

applicotlon of ,.,,. dtprte/01ion rtprtscription for 
1tltphont company did not cons1l1111t rt1roac11-, rou 
making-; n,.., dtprtclarlon ol/owonct did hov, tfftCI on 
prior Commisrlon ordtr, but thi, ,.,o, foc1or 1h01 all 
port/rs Ju,, w or should hovt knDwn would offtcl I 980 
rtfund. Clrlrtns ofrht Stolt of Florida v. Florido Public 
Strvict Commission, 4/JSo. 2d 1168 (1982). • 

Ttltphon, company's propostd dtpruiat/on 
rtprturip1ion waJ no, prtcludtd by prior stlpu/01/011 
whtrtby compan>' was 10 r,fund 10 /u cuitom,:,s sp,clfic 
omounl for y,or I 979 and wl,01,v,r omounl. if any. that 
ln1ros101t eornintJ ,::,cu,dtd 9.01 puc,nr on ovuogt ntt 
i11'1<Slmtn1for )l<Or 1980. Id. 

25- 14.002 Florida Corporate Income Tax. 
Sp«/fic Autltorily JJJ.07, JZJ.JJ. JJ0.48. J.S0.11. J6UO, 
164.4/. J66.0.S. J.S7.l11 FS. I.Aw lmpltmtnt,d J23.07, 
J]J . .SJ. 330.48, 3JO. I 1. 364.10, 3M.4 /, 166.0.S. 361.111 
FS. History-N,,,, 7-1J-7 J. Amtndtd 9-11-74. R.tptal,d 
12-16-80. Formtrly 1.S- /4,01. 

25-14.003 Corpor11te Income Tax Expense 
Adjustments. 
Specific Author/1.v 364.0/, 366.0.S. 367./ 11 FS. Low 
lmpltmtnttd 364.0J. 166.0J. 367.J 1/ FS. Hirrory-N,,,, 
6-11-81. Formttly 1.S-14.03. Amtndtd 1-1-90. R,p,al,d 
/0-/4-90. 

25-14.004 Efl"ect ot r-arent Debt on Federal 
Corporate Income Tax. In Commission 
proceedings to establish revenue requirements or 
address over-earnings, other than those entered 
into under Rule 25-14.003. F. A. C., the income lax 
expense of a regulated company shall be adjusted to 
reflect the income tax expense of the parent debt 
that may be invested in the equity or the subsidiary 
where a parent-subsidiary relationship exists and 
the parties to the relationship join in lhe filing or a 
consolidated income tax return. • ···.: • •• 

(I) Where the regulated utility is a subsidiary of 
a single parent, the income tax effect or the parent's 
debt invested in the equity of the subsidiary utility 
shall reduce the income tax expense of the utility ... 

(2) Where the regulated utility is a subsidiary or 
tiered parents, the adjusted income tax etrect of the 
debt of all parents invested in the equity of the 
subsidiary utility shall reduce the income · tax 
expense of the utility. • •: -

(3) T he capital structure of the parent used to 
make the adjustment shall include a t least · long 
term debt, short term debt, common stock. cost free 
~pita! and investment tax credits, excluding 
retained earnings or the subsidiaries. It shall be a 
rebuttable presumption that a parent's investment 
in any subsidiary or in its own operations shall be 

, 
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considered 10 ha,e been made in the same ra1ios as 
exist in the parent's overall capital structure. 

(4) The adjus1mcn1 shall be made by 
muhiplyins the debt ratio of the parent by the debt 
cost of 1he parent. This product shall be mulliplied 
by the statutory tax rate applicable 10 the 
consolidated entity. This result shall be multiplied 
by the equity dollars or the subsidiary. excluding its 
retained earning.s. The resulting dollar amount 
shall be used 10 adjust the income tax expense of 
the utili 1y . • 
Sptcific Au1hori1y J.50.J }7(]) FS. L,,w !mpl,mtnted 
J66.0J(I}. 16~.0J. JUOJJ. 367.12!{/J/a} FS. History­
No, r-2.S-8J, Formtrly lJ-U.04. 

ANNOTATIONS 

/fQ/,'iity 
Ruit 2J-u.o, /now Rult 15·14.00-4/, F. A. C. adopud 

by Public Strv/c, Commission is Mirhtr orbitrory nor 
,apridous. Ruf, rtprts,nu ,a/id impltmtntotion of PSC 
pa//q chor'ct ugarding Utotmtnt of 111il/1y·1 lncamt tar 
tJtptnst during rattmolcing. By choosing 1Ms par1icular 
mtthad, PSC is mtuly O(l/ni within s,op, of its 
discrt1io11. G,ntra! Ttltphon, Compo11y of Florida •· 
Florida Pub/le Strviu Comm/man. '46 So. 1d 1063 
// 984}. 

25-14.005 Effect on Deferred Income Taxes of a 
Change in Federal and S late Income Tax Rale.s. 
Sptcifir Authorit,v • J.S0. / 11(1} FS. law lmplt mtnttd 
J66.0J{IJ. 364.0J. J64.0J.S, U1.11i(l}(a} FS. Hi11ory­
Ntw I 1-18-81. Formtrly 1J-14.0S, Rt ptal,d 11-8-87. 

25-l 4.008 Method of Acco11nting; Cost or 
Service. 

(I) Each utility seeking to qualify its public 
utility property as recovery property under the 
Economic Recovery Tax Act of 1981 shall follow a 
normaliza1ion method of accounting wi1h respect Lo 
differences in ratemaking ai1d tax lives, ratern.aking 
and tu depreciation methods. averaging 
conventions: and salvage. 

(2) If a utility qualifies its public utility property 
as recovery property under the Economic Recovery 
Tu Act of 1981 through the use of a normalization 
method of accounting. the effect of such use sha ll 
be recognized in determining cos\ of service. 

(J) For the purpose of this rule. the following 
shall apply: · 

(a) Recovery properly is public utility propeny 
for which the accelerated cost recovery sys1cm of 
depreciation a·nd a normaliza1ion method of 
accounting is used. . 

(bl A norm11liza1ion method of accounting is 
used fo r both recovery property and propeny for 
which the investment tax credit is allowed. 

I. For depreciable property, adjustments are 
made 10 a reserve to reflect ratemaking and tax 
d ifferences in sal\'age and deprecia tion rates. lines 
and starting points. , 

2. For investment tax credits where an election 
was made under sec1ion 46([)( I ) of the Code. 
restorations 10 rate base arc allocated ratably in 
proportion 10 the ra1emaking life used in the 
calculation of the regulated depreciation expense. 

J. For investment tax credits where an clec1ion 
was made under section 46(1')(2) of the Code, 
reductions to cost of service arc made on the basis 

of ralablc alloci.tions o r the credit io proportion 10 
the regulated depreciation expense. 

(c) Ratemakins life is the period o r time 
actually used in comput ins the regulated 
depreciation expense. 

(d) Tax life is the period of time over which the 
company may and does depreciate propCrt)' under 
Sections I 6B{b)(J) and I 68(e)(2) of the Code. 

(e) Ratemaking deprecia tion is the regulated 
depreciation expense actually used by lhc 
Commission for the purpose of establishing the 
utility's cost or service for ratcmaking purposes. 

(f) Tax depreciation expense is the depreciation 
expense allowed by Section 168 of the Code and 
used by the utility. 

(g) The averaging convention is use or one-half 
of one year's depreciation for the first year that the 
asse t is placed in sef'ice for tax purposes as 
required by Section 168 of the Code. 

(h) Salvage is not recognized under the 
accelerated cost recovery system :illhough for 
ratemaking purposes i1 may be recognized. 
Sp~cific Authority JJO.l17('l/ FS . • law /mpltm,,11td 
JUOJ. J64.0JJ. J66.0.l(I/, )61./1/(/l(cl F'S. His-rorJ'­
f'lt w I 1·19-82, Formtrly ]J./ , .08. 

2$-14.009 Investment Tax Credit Elections. 
(l) Taxpayers (utilit ies and companies subject 

10 the commission's ratcmaking jurisdiction) 
utilizing IRC § 46([)( I) shall be treated for 
rlllcmaking purposes as if they had elected to 
reduce asset basis for t.ax purposes as described in 
IRC § 48(q)( I) and the Tax Equity and Fiscal 
Responsibility Act of 1982 § 205(a)( I). 

(2) Taxpayers utilizing !RC§ 46([)(2) shall be 
treated for ratcmaking purposes as if they had 
elected 10 reduce the applicable investment tax 
credit two percentage points as described in IRC § 
48(q)(4) and the Tax Equity and Fiscal 
Responsibility Act or 1962 § 205(a)( 1 ). 

(3) If an affected utility desires 10 use the 
alternative method on its book and tax return for 
the current vintage year, it shall petition the 
Commission. which shall issue a ruling, by order as 
to the ratemaking and/or accounting treatment 10 
be afforded qualified current vintage year property. 
If the Commission finds that the alternative 
method reduces the revenue requirement. the 
Commission may allow iu use for ratcmaking 
purposes. rather than the method specified. Once 
the Commission has prescribed the election 
trea tment for a particular vintage year, that 
treatment shall be applicabk in any subsequent 
ratcmaking proceeding. 

(4) Subsections (I) and (2) of this rule shall 
apply absent a petition filed by the utility 
requesting use or the alternative method. 
Spuific Aurhorlty 1.S0.127/]J FS. Law /mpltmtnrtd 
J66.0$(l}, JUOJ. 36.f.0]$, J67.J1l//}(a) FS. History­
New J•I 7-83, Amendtd 6-JJ-8.(, F'ormtrl)' 1$-U,09, 
Amtndtd J0-21-86. 

Editorial Now 81/ort rir< uactmtnt of 1/,, Tox Rt/arm 
Act of !986. a toxpaytr could male, an tlution tvith 
resptct to /rs invutmtnt lox cr,dirs IJTCJ), Rult 
]$-1'.009 was promul~ottd 10 auur, 1h01 rlr, ITC 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSIOf~ 

In re : CENTRAL TELEPHONE COMPANY OF 
FLORIDA ' S Petition for Rate Increase 

DOCKET NO. 891246- TL 

In re : Pet itions of SOUTHERN BELL 
TELEPHONE AND TELEGRAPH COMPANY for 
rate s tabil ization and implementation 
orders and o ther relief 

DOCKET NO. 880069- TL 

In re: Resolution by GADSDEN COUNTY 
BOARD OF COUNTY COMMISSIONERS for 
extended area service between Gadsden 
County and Tallahassee 

DOCKET NO. 890292 -TL 

ORDER NO. 24985 

ISSUED : 8/28/91 

The following Commissioners partic ipated in the dispo=ition o f 
th1s matter : 

THOMAS M. BEARD, Chairman 
J . TERRY DEASON 

BETTY EASLEY 
MICHAEL McK . WILSON 

ORDER Ir1PLEMENTING PARENT DEBT ADJUSTMENT 
A1iQ 

NOTICE OF PROPOSED AGENCY ACTION 
ORDER REDUCING PER MESSAGE BATE ON INTERCOMPANY ROUTES 

BY THE COMMISSION : 

NOTICE is hereby given by the Florida Public Serv ice 
Commission that a portion of the action discussed in Section IIl - B 
herein i s preliminary in nature a nd will become final unless a 
person whose interests are adversely affected files a petit ion f or 
a formal proceeding, pursuant t o Rule 25-22 . 029, Florida 
Administrative Code. 

I. BACKGROUND 

The U. S . Treas ury Department issued proposed regu lations 
s ections 1 . 167(1)- l (h) (7) and 1 . 168(1)-1 on November 27 , 1990 . As 
a result of the issuance of these proposed regulations, our Order 

I 

I 

No. 24178 did not reflect a fi nal parent debt adjustment. These 
proposed regulations have s ubsequently been withdrawn and the 
regulation project has been closed until Congress pr ovides further 
guidance . However, we required Central Telephone Company of 
Florida {Centel or the Compa ny) to hold, s ubject to refund with 
intere::>t, the portion of its revenues that would not have been I 
a uthorized if there had been a pa r ent debt adjustment . We also 

~~I) .W~~'H ~i' .. "'3:R-OATE 
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required Centel to request a ruling from the Internal Revenue 
Service (IRS) as to whether or not the parent debt adjustment was 
a violation of the normaliza t ion requirements under the proposed 
regulations. Since t he proposed regulations have been withdrawn 
and the project has been closed, the required ruling is moot . 

On May 7, 1991, the Office of Public counsel (OPC) filed a 
Mot ion requesting that Centel be ordered to refund, immediately, 
approximately $225,000 related to the parent debt adjustment. The 
Motio n also requests a rate reduc tion of $1,017,731 on a going 
fo rward basis. The Company responded on May 17 , 1991 . The Company 
asserts that any refund or rate reduction should wait unt i l a 
response is recei ved from the ruling request of Peoples Gas System , 
Inc. Centel further states that all parties should be given an 
opportunity to a ddress any disposition of these fundn . 

II . PARENT DEBT ADJUSTMENT 

We believe that it is now appropriate to make the parent debt 
adjustmen and to require Centel to dispose of the monies and 
interest associa t ed with this adjustment. We find it appropriate 
t o reduce rates on a going forward basis effective September 1, 
1991. By Order No . 24178, this Commission allowed Centel t o 
collect $1 , 017,731 in annual revenues , subject to refund or other 
disposition, effective February 11 , 1991. From February 11, 1991 , 
through August 31, 1991, Centel will collect $559,055 , plus accrued 
interest of $9 , 369 , related to the parent debt adjustment . In i ts 
Motion filed May 7 , 1991, OPC states that this Commiss~on should 
order the monies held subject to refund by Order No. 24178 o be 
refunde d to Centel's customers . However, we disagree with OPC. We 
find it appropriate that these revenues be utilized to reduce rate 
base , as opposed to being refunded. 

By Order No. 24178, we approved a stipulation which increased 
Centel' s overall depreciation e xpe nse by $2,000,000 ($1 , 509, 356 
intrastate) annually . This amount was to be recorded as a bottom­
line, non-account specific expense. The primary r eason for the 
stipulation between the parties was the recognition that Centel 
needed additional capital recovery even though its depreciation 
study did not adequately support a specific amount . In light of 
this r ecognized need for depreciation, we fi nd it appropriate to 
o ffset the amount of revenue collected from the time rates were 
increased on February 11, 1991, until rates are decreased effective 
September 1 , 1991, by ordering Centel to record additional 
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dcpreciat~on expense . We believe that a long term benefit will be 
provided t o the ratepayers through a reduction in rate base and an 
ongoing reduct ion in rates . We believe a rate reduction is more 
beneficial to the ratepayers than a one-time refund of 
approximately $1 . 76 per access line for residential customers . 
Therefore, we find it appropriat e to order Centel to place $568 ,4 24 
i nto an unclassified intrastate depreciation r eserve account, 
effective September l , 1991. 

III . PROSPECTIVE BAlE REDUCTIONS 

OPC asserts in its Motion that this Commission should order 
Centel to lower i ts rates prospectively by the amount of revenues 
r epr esented by the parent debt adjustment. We agree. We find it 
a ppropriate that rates be reduced by $1,017,731 prospectively . 

I 

Rates should be reduced by an additional $73,895 annually t.o 
reflect the reduction i n revenue requirements which results f rom 
placing money in the depreciation reserve a nd the reby decreasing I 
rate base. The total prospective rate reduction for these two 
items is $1 , 091 , 626 . 

A. MTS Rates 

We reduced Centel ' s MTS rates effective February 11, 199 1, by 
Orde r No. 24178 . We find a further reduction of 5469,4 69 
appropriate t o make Centel' s MTS rates mor e competitive with the 
rates charged by the other local exchange c ompan ies and 
int erexchangc companies on i ntrastate traffic . The di s counts sha l l 
be changed to 25\ and 50\ in l ieu of the 35\ a nd 60\ for eveni ngs 
and n ight/weekends, respec tively, as follows : 

Mileage 

0-10 

11-22 

23-55 

56- 124 

1 25-292 

.ut Min . 

$ 0 .17 

0.18 

0.24 

0.21 

0 . 24 

Add ' l Min . 
$ 0.07 

0 .14 

0 . 20 

0 . 20 

0 . 20 

I 
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B. L9cal Calling Plan Rates 

28 5 

We also find it appropriate to revisit the $.25 local calling 
plan approved i n Order No. 24178 and reduce the rate on all of 
these routes to a $.20 per message charge. our action herein shall 
be in the form of a notice of proposed agency action for those 
local exchange companies (LECs) other than Centel. The routes that 
involve LECs other than Centel are: (1) between Sneads and 
Chattahoochee (St . Joseph Telephone and Telegraph Company {St . 
Joe)) ; (2) between Bonifay and Chipley (Southern Bell Telephone 
and Telegraph Company (Southern Bell)); (3) between Cottondale 
and Ch ipley (Southern Bell); and (4) between Graceville and Holmes 
and Jackson counties (Southern Bell). Our rate reduction shall be 
final as to Centel and proposed as to the companies other than 
centel. 

In dddition, we propose that the $ . 25 calling plan between 
Tallahassee and certain Gadsde n County exchanges (Greensboro, 
Gretna, Quincy (Quincy Telephone company) and Chattahoochee (St . 
Joe)) also be reduced to $.20 per call , with the call allowance to 
remain in place. We propose this reduction to reflect the strong 
community of interest between Gadsden Co4nty and Tallahassee , and 
because of the unexpectedly high volume of calling from Quincy to 
Tallahassee. In all i nstances where we are reducing the price per 
call from homes and businesses to $.20 per message , calls from pay 
telephones s hall continue to be $.25 per message (like any other 
local call). Our action reducing rates on these part icular routes 
is proposed action as to all of the affected LECs , excluding 
Centel. 

c. BHMOC Reduction 

The remaining monies shall be applied to reduce Centel's BHMOC 
from i ts present $4 . 15 to $3.94 , a reduction of $0 . 21 . Using 1991 
projected units , a $0.01 reduction in the BHMOC yields a revenue 
impact of $19,751. Therefore , this reduction is $414 , 771. 

IV . SVMMARX 

In summary, we fi nd it appropriate to reduce Centel ' s annual 
.revenues by reducing the company's MT& rates, certain EAS rates, 
and its BHMOC rate. These reductions shall become effective 
September 1, 1991. Appropriate tariff revisions shall be filed no 
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ORDERED that these rate reductions shall become effective 
Se ptember 1, 199 1 . Appropriate tariff revisions s hall be filed no 
l ater than August 2J , 1991 . I t is further 

ORDERED that if no protest is filed with i n the time frame set 
fo r th below, Dockets Nos. 890292 - TL and 891246-TL shall be closed 
a fter tariffs arc filed and reviewed by our s taf f . It is furt her 

ORDERED that Docket No. 880069- TL shall remain open . 

By ORDER of the Florida Public Service Commission , this 28th 

day of Al' CI'ST _ .L..I 9J.../-)!.._ __ 

(SEAL) 
ABG 

STEVE TRIBBLE , Dlreccor 
Division of Records and Reporting 

by· iA '1. *< ~"""' Chi~ Bureau Records 
NOTICE Of fUR'J'HER PROCEEDINGS OR JUDICIAL REV! EW 

The florida Public Service Commission is required by Sect ion 
120 . 59 (4 ) , florida Statutes, to not ify parties of any 
administrative hearing or j udicial review of Commission orders that 
is available under Sections 120 . 57 o r 120 . 68 , florida Statutes , a s 
well as the prccedures and time limits that apply . This notice 
s hould not be construed to mean all requests for an administrative 
hearing or j udic ial review will be granted o r result in the relief 
sought . 

As ident i fied in Section III-B of this order , our action 
reducing certain per message r a t es on intercompany routes is 
preliminary in na t ure and will no t become effective o r final, 
except a s provided by Rule 25- 22 . 029 , flor ida Admini s tra tive c~de . 

Any person whose s ubs tan ia l ~nterests are affected by the action 
proposed by this order may file a petition for a formal proceeding, 
as prov ided by Rule 25- 22 . 029(4) , florida Administrative Code, in 
t he form provided by Rule 25- 2l .OJ 6(7) (a) and (f), florida 
Administrative Code. This petition must be received by the 
Director, Div ision of Records and Reporting at hi s office at 101 
East Gaines Street, Tallahassee , flor ida J2J99- 0870, by the c lose 
of business o n 91 1 sas I In the absence of such 
a petition , th is o r er s hall become effective o n the date 
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ORDERED that these rate t eductions shall become effecti'.'e 
September 1 , 1991. Appropriate tariff revisions shall be filed no 
later than August 23 , 1991. It is further 

ORDERED that i f no protest is filed within the time frame set 
forth below, Dockets Nos. 890292-TL and 891246-TL shall be closed 
after tariffs are filed and reviewed by our staff . It is further 

ORDERED that Docket No. 880069-TL shall remain open . 

By ORDER of t he Florida Public Service Commission , this 28 c: h 

day O l H'Gl'SI _ .._J9L.9........,! ---

(SE A L ) 
ABG 

STEVE TRIBBLE, D~rector 
Division of Records and Reporting 

by· iA ':t *< ~~ Chi~ Bureau Records 
tiOTIC.E OF FURTHER PROCEEDil~GS OR JUDICIAL REVIE\<1 

The Flo rida Pub l ic Service Commission is required by Sectio n 
120 . 59 (4), Fl or i da Statutes, to notify parties of a ny 
adm~n istrat ivc hearing or judicial review of Commissio n orders that 
is ava i l able under Sections 120.57 or 120 . 68, Florida Statutes, as 
we l l as the procedures and time limits that apply . This notice 
s hould not be c ons trued to mean all requests for an adminis trat i ve 
hea r i ng or judicia l review will be granted or result in the relief 
sought. 

As identified i n Section III-B of this order, our a c tio n 
r e ducing certain per message rates on intercompany routes is 
p reliminary in nature and will not become effective or f ina 1 , 
e xcept as provided by Rule 25-22.029, Florida Administrative Cod e . 
Any p e r s on whos e s ubs tantial interests a re affected by the action 
p r o posed b y this orde r may file a petition for a formal proceeding, 
as provided by Rule 25- 22.029(4) , Florida Administrative Code, i n 
t he form pro vided by Rule 25-22.036(7) (a) and (f), Florida 
Ad min istrat ive Code. This petition must be received by the 
Director, Division of Records and Reporting at his office at 101 
East Gaines Stre et, Tallahassee , Florida 32399- 0870, by the close 
o f business on 9 I I sa 9 I In the absence of such 
a p e tition, this vor er shall become effective on the date 
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s ubsequent to the above date as provided by Rule 25- 22 .029 ( 6) , 
Florida Administrative Code. 

Any objection or protest filed in this docket before the 
issuance date of this order is considered abandoned unless it 
satisfies the foregoing conditions and is renewed with i n the 
s pecified protest period. 

If the relevant portion of this order becomes final and 
e ffective on the date described above, any party adversely affeoted 
may request j udicial review by the Florida Supreme Court in the 
c ase of an electr ic , gas or telephone utility or by the First 
District court of Appeal i n the case of a water or sewer utility by 
fi ling a notice of appeal with the Director, Division of Records 

I 

a nd Reporti ng a nd filing a copy of the notice of appeal and the 
fi ling fee with the appropriate court. This filing must be 
c ompleted with i n t h irty (30) days of the effective date of th i s 
order, pursuant to Rule 9.110 , Florida Rules of Appellate 
Procedure. The notice o f appeal must be i n the form specified i n I 
Rule 9 . 900(a ), Florida Rules of Appellate Procedur e. 

Any party adver sely affected by the Commission ' s final action 
in this matter may request : 1) reconsideration of the decision by 
filing a motion for reconsideration with the Directo r , Divis ion of 
Records and Reporting within fifteen (15) days of the issuance of 
this order in the form prescribed by Rule 25- 22 . 060, Florida 
Admin istrat ive Code ; o r 2) judicial review by the Florida Supreme 
Court in the case of a n electric , gas or telephone utility or the 
First District Court of Appeal i n the case of a wate r o r sewer 
utility by filing a no t ice of appeal with the Director, Division of 
Records a nd Reporting and fi ling a copy of the notice of appe~l and 
the f iling fee with the appropriate court. This filing must be 
completed withi n th i rty (30) days after the issuance of t h is o r der, 
pursuant to Rule 9 . 110 , Florida Rule s of Appellate Procedure. The 
notice of appeal mu s t be in the form specified in Rule 9 .900(a) , 
Florida Rules of Appellate Procedure. 
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 01                   P R O C E E D I N G S

 02            CHAIRMAN SMITH:  Okay.  Good morning,

 03       everyone.  Today is Wednesday, April 22nd, 2026.

 04       It is 9:32 a.m.  I will now convene this rule

 05       development workshop.

 06            Staff, will you please read the notice?

 07            MR. BLOOM:  By notice dated April 2nd, 2026,

 08       this time and place has been set for the Commission

 09       workshop on Docket No. 20240019-PU.  The purpose of

 10       this workshop is to gather more information on the

 11       potential amendments to Rule 25-14.004, Florida

 12       Administrative Code, which addresses calculating

 13       the income tax expense of a regulated utility and

 14       which currently requires using the income tax

 15       expense of debt its parent company has invested in

 16       it.

 17            CHAIRMAN SMITH:  Thank you, Mr. Bloom.

 18            Yeah, as Mr. Bloom stated, today's workshop we

 19       will be gathering stakeholder comments regarding

 20       potential amendments to Rule 25-14.001.  For those

 21       watching on-line, a copy of the draft amendments

 22       and materials for today's workshop are on the

 23       Commission's website under the rule development

 24       tab.

 25            Today's workshop will be structured as
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 01       follows:  First, we are going to take appearances.

 02       Then we will -- staff will give a formal

 03       presentation on the history, current impact of and

 04       suggested amendments to the parent debt rule.

 05       Certain stakeholders have requested to give formal

 06       presentations as well, and those will take place

 07       after staff's.

 08            Next we will move to our third agenda item,

 09       Topics for Discussion.  During this portion of the

 10       workshop, each stakeholder will address the nine

 11       questions that were included as part of the agenda

 12       for this workshop.  After all stakeholders have

 13       made -- had an opportunity to respond to the

 14       Commission's questions, staff will outline the next

 15       steps in the rulemaking process.

 16            Does anyone have any questions before we get

 17       started?  Okay.  Seeing none, let's move to --

 18       let's take appearances.  We are going to start just

 19       like how we usually do, just down the line, so, Mr.

 20       Wright.

 21            MR. WRIGHT:  Good morning, Madam Chair and

 22       Commissioners.  Christopher Wright on behalf of

 23       Florida Power & Light.

 24            MS. CUELLO:  Good morning.  Stephanie Cuello

 25       on behalf of Duke Energy.

�0005

 01            MS. OLIVIER:  Good morning.  Marcia Olivier on

 02       behalf of Duke Energy.

 03            MS. KEATING:  Good morning.  Beth Keating with

 04       the Gunster firm here for FPUC and Florida City

 05       Gas.

 06            MR. WAHLEN:  Good morning.  Jeff Wahlen,

 07       Ausley McMullen law firm, for Tampa Electric,

 08       Peoples Gas and Sunshine Water.

 09            MR. DEASON:  Jared Deason on behalf of

 10       American Water Works Corporation.

 11            MR. MARSHALL:  Good morning.  Bradley Marshall

 12       and Jordan Luebkemann on behalf of Florida Rising.

 13            MR. REHWINKEL:  Good morning, Charles

 14       Rehwinkel with the Office of Public Counsel on

 15       behalf of the customers of the investor-owned

 16       utilities.  Walt Trierweiler, the Public Counsel is

 17       also in the room.  Thank you.

 18            MR. BLOOM:  And Susan Sapoznikoff, Zachary

 19       Bloom and Mark Cicchetti on behalf of staff.

 20            CHAIRMAN SMITH:  Thank you.

 21            Is there anyone else in attendance that would

 22       like to introduce themselves and then present?

 23       Okay.  All right, seeing none.

 24            We are going to move to the formal

 25       presentations.  We will start with staff's
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 01       presentation, which will be given by Mark

 02       Cicchetti.

 03            Mr. Cicchetti, you are -- you may begin

 04       whenever you are ready.

 05            MR. CICCHETTI:  Good morning, Madam Chair and

 06       Commissioners, Rule 24-14.004, the Effect of Parent

 07       Debt on Federal Corporate Income Taxes adjusts a

 08       utility's income tax expense based on debt at the

 09       parent company level.

 10            The rule is a variant of double leverage, and

 11       I will explain more what double leverage is as we

 12       get into the presentation.  But double leverage has

 13       largely disappeared from regulatory practice.  It

 14       was a big issue back in the '70s and the '80s, but

 15       regulation both at the federal and state level has

 16       moved to the stand-alone methodology of setting

 17       utility rates.  And I will explain what stand-alone

 18       is also as we move on.

 19            But first, this slide is the rule as it

 20       currently exists, and I only point it out here

 21       because I want to direct your attention to a couple

 22       of sections of the rule.

 23            In the second paragraph, under one, the second

 24       part of that sentence is:  The income tax effect of

 25       the parent's debt invested in the equity of the
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 01       subsidiary shall reduce the income tax expense of

 02       the utility.  And I just want to keep that in mind

 03       when we talk about stand-alone regulation.

 04            The second thing I want to point out is in

 05       section four, the next to the last sentence says:

 06       This result shall be multiplied by the equity

 07       dollars of the subsidiary, excluding its retained

 08       earnings.  And I point that out because this is

 09       going to support why the double leve -- or why the

 10       parent debt adjustment is a variant of double

 11       leverage.

 12            So what is the stand-alone approach to setting

 13       utility rates?  Well, it's basically to target just

 14       the revenues and expenses associated with the

 15       regulated utility.  And the principle is to avoid

 16       the utility either subsidizing nonregulated

 17       investment or being subsidized by nonregulated

 18       investment.

 19            So think of two utilities that are exactly the

 20       same, the same revenues, expenses, the same cost of

 21       service, the same capital structure, the same risk

 22       and, therefore, the same required return, except

 23       one has individual shareholders and the other is

 24       owned by a parent company.

 25            Well, because of the parent debt rule, the
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 01       Commission would set the rates for those exactly

 02       the same utilities that have the exact cost of

 03       service differently.  And why is that?  Because we

 04       are -- the parent has debt on its balance sheet,

 05       the rule requires that that, through the

 06       calculation, reduce the income tax expense of the

 07       utility that has a parent company, which is

 08       discriminatory, for one thing, between individual

 09       shareholders and a parent held company.  But why --

 10       what's the basis of that adjustment?

 11            And the whole theory about behind double

 12       leverage was that the cost to the parent company

 13       having that debt and investing it into the utility

 14       is actually lower than the cost of just the

 15       utility's weighted average cost of capital.

 16            So in a classic double leverage investment,

 17       the weighted average cost of capital of the parent

 18       company would be used as the return on equity for

 19       the utility.  And once that got, you know, academic

 20       scrutiny, the fallacy of that was that the return

 21       on equity of the utility should be based on the

 22       risk that that capital is exposed to, and how the

 23       Commission sets rates is that allowed return on

 24       equity should be the same as allowed return for

 25       comparable companies of similar risk.  And so the
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 01       cost is based on the risk that the capital is

 02       exposed to, not where the source of the funds came

 03       from.

 04            For example, if you took out a second mortgage

 05       or a first mortgage in order to invest in this

 06       utility, would you want someone saying, well, you

 07       can't deduct that income tax expense or interest

 08       expense on your federal tax return because we are

 09       going to give that to the utility.  So we wouldn't

 10       consider taking the income tax benefit of the

 11       interest expense for the utility and giving it to

 12       the parent company.  But the same logic prevails,

 13       we shouldn't take the parent company's tax benefit

 14       and give it to the regulated utility.  So even if

 15       they were the same in every instance with the

 16       parent debt adjustment, we would set different

 17       rates.

 18            So let's talk about what exactly double

 19       leverage is.  The double leverage approach traces

 20       the operating utility's equity capital to its

 21       ultimate source, the parent's debt and equity.  And

 22       this approach has several variants, including the

 23       parent debt adjustment.

 24            Now, I am quoting here from a book by Roger

 25       Moore, Modern Regulatory Finance, and there is a
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 01       modified double leverage approach.  And what the

 02       modified double leverage approach says is:  One

 03       refinement to the double leverage method is to

 04       recognize that the parent's weighted cost of

 05       capital should only be imputed to the portion of

 06       equity actually contributed by the parent.  The

 07       subsidiary's retained earnings should be removed

 08       from the double leverage imputation since none of

 09       the subsidiary's retained earnings are traceable to

 10       the capital raised by the parent.

 11            So if we go back to the first slide with the

 12       rule, and in section four there, the rule says the

 13       results shall be multiplied by the equity dollars

 14       of the subsidiary excluding its retained earnings.

 15       So when we are looking at the parent debt

 16       adjustment, we are looking to the debt at the

 17       parent level and capital structure of the utility.

 18       And so it's a version of the double leverage

 19       approach.  And the required return on equity, as I

 20       said, is a function of the risk that the assets are

 21       exposed to and not just the sources of the capital.

 22            So the history of the rule is such that prior

 23       to the rule, the Commission typically relied on the

 24       stand-alone method.  And in Citizens/Hawkins, the

 25       Supreme Court first addressed the stand-alone
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 01       method versus the double leverage method, and the

 02       only testimony filed in the case was filed in

 03       support of the double leverage methodology.  And so

 04       the court ruled that the Commission had

 05       jurisdiction and the only evidence was supporting

 06       the double leverage adjustment.  There was no

 07       ruling on the merits of the parent debt adjustment

 08       or double leverage, just that the Commission had

 09       jurisdiction and that was the evidence in the

 10       record.

 11            Also, the rule was challenged in General

 12       Telephone Company of Florida versus the Florida

 13       Public Service Commission and, again, it was a

 14       similar situation.  So there are no court rulings

 15       that have weighed in -- Florida Supreme Court

 16       rulings that have weighed in on the merits of the

 17       adjustment, just that the Commission has the

 18       discretion to make that adjustment.

 19            And so what are the arguments against the

 20       parent debt adjustment?  Well, the utility will not

 21       recover its actual cost of service.  Think back to

 22       when we talked about two exact utilities.  One is

 23       going to have a higher revenue requirement than the

 24       other because the rule reaches out and takes debt

 25       at the parent level and uses it, that tax benefit,
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 01       to reduce the income tax expense of the utility.

 02            So, in essence, it's an adjustment to the

 03       allowed return, and this is not good from the

 04       Commission's perspective from an investment

 05       standpoint, because it's a situation where the

 06       Commission allows a return and then has a rule that

 07       says, well, we are going to limit your ability to

 08       earn that return.

 09            So also consider that in a rate case, the

 10       utility's capital structure is before the

 11       Commission.  The Commission looks that a utility

 12       has issued its own debt.  We have the percentages

 13       of debt and equity in the capital structure.  The

 14       Commission rules on those, and so we have a

 15       weighted average cost of capital for the regulated

 16       utility.  Why, then, do we reach back to the parent

 17       and then use that amount to reduce?  That violates

 18       the stand-alone amendment.  It violates the

 19       financial theory that the return should be a

 20       function of the risk that the capital is exposed to

 21       and not the source of the funds.

 22            So in the long run, having utilities

 23       under-recover their cost of service will lead to

 24       higher risk and, therefore, a higher required

 25       return.  Because think about it, if you could just
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 01       reduce their cost of service by one or two percent

 02       and there were no consequences, why stop at one or

 03       two percent?  Let's reduce them 20 percent, or

 04       40 percent.  No, when you don't allow the utility

 05       to recover its cost of service, it eventually will

 06       increase the risk of the utility and the overall

 07       cost of funds, and potentially their ability to

 08       attract capital if it's a large enough investment.

 09            So finally, the provisions that we are -- the

 10       amendments that we are recommending calculate the

 11       income tax expense as we normally would for a

 12       company that has individual shareholders.  And that

 13       would be doing the income tax expense on a

 14       stand-alone basis, and we would just no longer make

 15       the parent debt adjustment.

 16            So the rule, the final few slides here, are

 17       the changes that would need to be made to the rule

 18       so that it makes explicitly, you have the revenues

 19       minus expenses, so, therefore, you have your

 20       profit.  That profit is going to be taxed at the

 21       state and the corporate -- at the state and the

 22       federal level, and that's the cost of service that

 23       will be passed on to customers.

 24            And that concludes my presentation.

 25            CHAIRMAN SMITH:  All right.  Thank you Mr.
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 01       Cicchetti.

 02            Do any of the stakeholders have any comments

 03       regarding staff's presentation?

 04            Okay.  So now we are going to move to

 05       stakeholder presentations.  We will start with OPC.

 06            So, Mr. Rehwinkel, you are recognized whenever

 07       you are ready.

 08            MR. REHWINKEL:  Thank you, Madam Chairman.

 09       And I may emesh some comments in my comments here

 10       about staff presentation here today.

 11            I am Charles Rehwinkel.  I am here on behalf

 12       of the Office of Public Counsel representing the

 13       ratepayers of Florida's investor-owned electric,

 14       gas and water utilities.

 15            Commissioners, this is usually the place where

 16       I would thank you for the opportunity to make these

 17       remarks.  However, if you saw our comments that we

 18       filed last week, the essence and the tone of our

 19       remarks, we don't really appreciate having to

 20       appear here at all.  And once again, fight off and

 21       keep a bedrock battle-tested nearly half-century

 22       old affiliate transaction protection that has saved

 23       customers hundreds of millions of dollars since at

 24       least the late 1970s.

 25            The customers are, likewise, battle-tested,
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 01       but we are also battle-weary from continually

 02       fighting off this, what seems to us, to be an

 03       antagonistic repeal effort alongside base rate

 04       increases, excessive profits, ever creative clause

 05       increases, increase shareholder extractions on

 06       asset gains funded by customers, and extra revenue,

 07       even, that the company did not even ask for in

 08       their filings.  Increasingly to us, the headline

 09       is, heads, the shareholder wins, tails, the

 10       customer loses.

 11            I am not going to belabor and repeat the

 12       written remarks we filed last week.  I would

 13       commend them to you if you have not seen them.  We

 14       would have preferred to see that the staff

 15       generated effort brought to an agenda to be

 16       terminated, not workshopped.  To us, the workshop

 17       is a strong signal that the goalpost will be yet

 18       again moved, and the recent fourth, fifth or sixth

 19       iterations of tried to eliminate this consumer

 20       protection rule will not be the last.

 21            Let me briefly review the long struggle to

 22       raise customer bills in this repeal effort.

 23            No. 1, in 1988, your staff had proposed

 24       repeal, but that went nowhere.  The Commission

 25       voted them down.  Now, staff has said, that wasn't
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 01       voted down.  It was deferred.  That -- we will take

 02       another 33-year deferral if that's what it takes.

 03       To us, 33-year deferral means rejected.

 04            The second repeal effort in 1990, some

 05       utilities took a run at the rule by claiming that

 06       it was a potential normalization violation arising

 07       out of a proposed treasury regulation that was

 08       directed at cracking down on consolidated tax

 09       return adjustments in other states, not Florida.

 10            The Public Counsel, your legal director, your

 11       director of tax, went to Washington.  We defended

 12       the PDA in testimony before the Treasury

 13       Department.  The OPC and the Commission tax

 14       director later also testified before Congress

 15       supporting this rule.

 16            The upshot, Treasury withdrew the proposed

 17       regulation for other reasons, and also indicated to

 18       us in that original testimony session that the PDA

 19       was not a consolidated tax savings and was not a

 20       normalization violation.  They were actually quite

 21       baffled at why this Florida rule was even tangled

 22       up in that regulation process.

 23            No. 3, 33 years passed, as mentioned in our

 24       comments in 2023, the staff held a workshop and

 25       proposed repeal, and cited some so-called new
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 01       information.  We did some digging and discovered

 02       that the new information was neither new, it was

 03       public knowledge as far back as 1983

 04       contemporaneous with the public -- with the PDA

 05       rule's challenge in the courts, nor was that

 06       relevant to this rule.  And it was pushed by a

 07       treatise by a biased utility centric source.  That

 08       aspect of the effort was addressed in our September

 09       2023 comments, which we have attached to our

 10       comments from last week.

 11            Nos. 4 and 5; in 2024 in the midst of several

 12       parallel rate case proceedings, the repeal effort

 13       came to Agenda and was argued and deferred, and

 14       then argued and deferred again.  That was in March

 15       and July of 2024.  The transcripts of our remarks

 16       are found in this docket at documents 01222-2024,

 17       beginning at page three -- page four, and

 18       07705-2024 beginning at page three.  Concerns about

 19       rate impacts appear, to us, to cause those two

 20       deferrals that we are here today.

 21            In the sixth repeal effort, at weigh station

 22       six now.  Just like in August of 2023, we had

 23       another workshop.  New goalpost is on the move.

 24       Staff now says it's definitely something called

 25       double leverage, as you have heard today.
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 01            As we pointed out many times in this process,

 02       this is an affiliate transaction adjustment where

 03       the double leverage adjustment -- while the double

 04       leverage adjustment is a balance sheet adjustment

 05       that is directed at the capital structure and it

 06       affects the WACC, the PDA rule does not address

 07       either one of these things.  I commend to you our

 08       previous comments on the double leverage red

 09       herring, if you will.

 10            I want to provide a note about staff's

 11       assertion that this adjustment does not allow the

 12       regulated subsidiary to earn a rate of return that

 13       you authorize.  I think this is wrong.  It's a

 14       misdirection from the facts and the history of this

 15       rule, and why it came to be in place.

 16            This is really an affiliate transaction, and

 17       the Commission is making an adjustment to correct

 18       an excessive cost on the books of the regulated

 19       utility based on an affiliate relationship.  There

 20       is no their when it comes to the costs that are

 21       booked on the regulated utility's books.  A

 22       regulated subsidiary has affiliate costs in their

 23       balance sheet and on their income statement from

 24       the parent and service company's incentive

 25       compensation to capitalize allocations of A and G.
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 01       These costs are booked and become the regulated

 02       subsidiary's costs.  But disallowances or

 03       adjustments to those costs don't mean that they

 04       can't earn their rate of return.  You are

 05       exercising organic fundamental ratemaking oversight

 06       when you make disallowances based on imprudent

 07       affiliate costs.

 08            So I think that's a total red herring to

 09       suggest that this rule, and any other affiliate

 10       transaction adjustment that the Commission would

 11       make, is a denial of the utility's ability to earn

 12       the rate of return that you have authorized them to

 13       earn.

 14            The notion that the Commission cannot make an

 15       adjustment on the regulated books because the

 16       disallowance will not allow them to recover their

 17       costs, or their true costs -- however Mr. Cicchetti

 18       phrased it -- is absurd, in our opinion.

 19            Furthermore, the superficial notion about

 20       earning a fair rate of return would bar the

 21       Commission from ever adjusting an excessive

 22       allocation from an affiliate, or a charge from an

 23       affiliate for correcting a transfer of an asset to

 24       an affiliate at an imprudently low cost.

 25            The tax deductible interest on the debt that
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 01       is invested in the subsidiary creates an unfair

 02       benefit to shareholders when the customers pay a

 03       grossed-up equity return on it.  The Commission

 04       decided many decades ago to address this unfair

 05       affiliate transaction by imputing the tax benefit

 06       received by the parent, and, in some cases, the

 07       grandparent, to the benefit of the customers.  This

 08       is no different from adjusting an excessive or

 09       imprudent cost charged from an affiliate, or

 10       imputing unrecognized or underpaid revenue

 11       attributable to an asset or a benefit provided by

 12       the subsidiary and paid for by customers through

 13       that parent or affiliate.

 14            The Florida Supreme Court recent -- not

 15       recently, upheld the Commission's authority to do

 16       just this, by approving the Public Service

 17       Commission's imposition and, thus, imputation on

 18       the regulated company's books of a royalty payment

 19       by a PSC certificated affiliate of United Telephone

 20       Company to compensate it and the customers for the

 21       startup long distance affiliate's uncompensated use

 22       of name, image, likeness, good will and avoided

 23       training costs provided to them by the monopoly

 24       phone company's ubiquitous name and logo.  And

 25       that's United Telephone Company Long Distance,
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 01       Inc., V Nichols, 546 So.2d 717, Florida 1989.

 02            The Commission required this fee to be paid by

 03       the affiliate, but the effect in reality was to

 04       impute the revenue for earnings surveillance and

 05       ratemaking purposes on the regulated books.

 06            The PDA adjustment, as I call the parent debt

 07       adjustment, is no different.  In United, the Court

 08       recognized the Commission's authority to compensate

 09       customers for benefits they provided to the

 10       affiliate, saying, in effect, the Commission found

 11       that substantial resources developed by local

 12       telephone exchange ratepayers should not be

 13       utilized without compensation by the long distance

 14       service.  That same cite, but at 720.

 15            These well-settled principles of consumer

 16       protection against affiliate transaction abuse, or

 17       the potential for abuse, found in the PDA and found

 18       in the royalty case should be preserved and not

 19       abandoned here.

 20            To conclude, it seems like every time that we

 21       make a field goal, or made a field goal, the posts

 22       were being moved while the ball was in the air.

 23       The crew is out there yet again, once again poised

 24       to move the post.  After these many decades of

 25       successful field goals, we just want the posts
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 01       removed and the hostilities to cease.  We ask you

 02       to please put an end to this madness.

 03            I would note that if there is any talk about

 04       Florida being the only state to make this PDA

 05       adjustment, and that there is some sort of national

 06       standard, we would ask you convene a workshop, or

 07       expand this one, to combine discussions about why

 08       Florida is the only state awarding outlandish ROEs

 09       that are 75, 100 or more basis points above those

 10       awarded in most, if not all of the other 47 in the

 11       lower 48.  That might be a fair apples to apples

 12       exercise.

 13            We affirm and incorporate by reference our

 14       written comments from last week, and the comments

 15       we filed on September 26th, 2023, and the remarks

 16       made on March 5th, '24 and July 9, '24.  I am happy

 17       to against any questions in the session that

 18       follows later, but I urge you to reject this effort

 19       to, yet again, repeal the parent debt rule.  There

 20       is nothing new.  You are squarely within your

 21       rights and your obligation to protect customers

 22       against affiliate abuses, and that's all this rule

 23       is.

 24            Thank you.

 25            CHAIRMAN SMITH:  Thank you, Mr. Rehwinkel.
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 01            Next we will move to Florida Rising.

 02       Mr. Marshall.

 03            MR. MARSHALL:  Thank you, Commissioners, for

 04       the opportunity to address you today.  My name is

 05       Bradley Marshall.  I am here on behalf of Florida

 06       Rising.

 07            Commissioners, we fully degree with the points

 08       that the Office of Public Counsel has raised

 09       regarding why the effective repeal of the parent

 10       debt adjustment rule is a bad idea and will not

 11       repeat them in-depth.

 12            Suffice it to say, we are in an extended

 13       period of affordability crisis in the state with

 14       residential investor-owned utility electric bills

 15       from.  From 2013, the average residential

 16       investor-owned utility electric bill in this state

 17       has gone from just above $120 per month to over

 18       $162 for FPL in 2025, to over $185 for Duke in

 19       2025, and over $193 for TECO in 2025.

 20            There were multiple months in 2025 where TECO

 21       residential customers had the highest or second

 22       highest electric bill in the nation for any

 23       electric utility with more than 100,000 customers.

 24            Since 2009, we have seen the return on equity

 25       per customer increase from a little over $212 per
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 01       customer for TECO to over $581 per year.  For Duke,

 02       about $166 per customer to over $457.  And for FPL,

 03       from $167 to over $678.

 04            The residential bills for the IOUs have long

 05       exceeded that of the munis and national averages,

 06       but since 2017, the all-in kilowatt hour rate for

 07       the IOUs has exceeded that of the munis.  And now

 08       the IOU residential bills and all-in kilowatt hour

 09       rates also exceed that of the rural cooperatives of

 10       this state, which were originally set up to serve

 11       the hardest and most expensive to serve areas.

 12            Recent reporting shows that Florida is number

 13       two in the nation disconnections, with millions of

 14       Floridians being disconnected for being unable to

 15       afford their electric bills every year.  This is a

 16       crisis.

 17            We would hope that this Commission would be

 18       looking to make rules and policies rein in the

 19       highest utility profits in the nation and make

 20       electricity more affordable in the state.  Instead,

 21       we see this, along with the asset optimization

 22       mechanism expansion, for example, which only

 23       promised to raise bills and rates to shift even

 24       more profits to the utilities.

 25            We know from TECO's and Duke's responses to

�0025

 01       the staff data requests in this docket that the

 02       effective repeal of this rule will only add to

 03       revenue requirements, that is higher rates and

 04       higher bills.

 05            We heard during staff's presentation that this

 06       rule effectively discriminates against parent

 07       companies, and ensures that they can't earn a fair

 08       return in Florida.  If that was true, we wouldn't

 09       see from these parent companies on their investor

 10       calls bragging about how much they are able to

 11       invest in this state, and how much they are able to

 12       make on their returns here.  This is where they go

 13       to invest and make returns.  I would posit that

 14       it's kind of -- would be an absurd argument to say

 15       that Florida is the state where the investor-owned

 16       utilities aren't able to make a fair return on

 17       their investments.

 18            We also heard that the -- that this rule is

 19       leading to -- is one of the reasons that we might

 20       be seeing higher returns on equity in this state,

 21       and that we might be seeing more frequent rate

 22       increases.  If that was true, then I would also say

 23       that FPL, which hasn't seen any revenue

 24       requirements increase as a result of this rule,

 25       would have -- should have the lowest ROE of the
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 01       investor-owned electric utilities, and should not

 02       be having annual rate increases.  Instead, we see

 03       the opposite, that they have, by far, the higher

 04       ROE of the regulated investor-owned electric

 05       utilities in the state.

 06            We also heard about the stand-alone approach

 07       that we would posit that that's never been true,

 08       that we can truly look at the regulated electric

 09       utilities in isolation.  We have always looked at

 10       affiliate transactions.  We have always looked at

 11       what direction they are receiving from their parent

 12       company.  However much we would like, the

 13       subsidiaries that are regulated by this commission

 14       are not islands.  They are impacts both direction.

 15            So we ask you to say no, and to please keep

 16       this consumer protective rule in place, and allow

 17       ratepayers to deduct the interest on debt embedded

 18       in the equity infusion in the regulated

 19       subsidiaries from their parent company.  As shown

 20       by OPC, this has been battle-tested for almost 50

 21       years now.  There is no reason to change course to

 22       shift even more profits to shareholders at this

 23       point.

 24            Thank you.

 25            CHAIRMAN SMITH:  Thank you, Mr. Marshall.
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 01            Okay.  Next, Ms. Olivier from Duke.

 02            MS. OLIVIER:  Good morning.  Good morning,

 03       Commissioners.

 04            I have about seven points I would like to

 05       read.  So I am going to explain why the parent debt

 06       adjustment is no longer appropriate, necessary or

 07       consistent with modern ratemaking principles.  And

 08       I will explain that no other state in the nation

 09       possess such a rule, nor does the FERC have such a

 10       requirement.

 11            So point No. 1.  The rule was adopted to

 12       address concerns that no longer exist in their

 13       original form.  My research shows that the rule was

 14       adopted in 1983, when there were different

 15       corporate structures and limited access to detailed

 16       financial information regarding intercompany

 17       financing.

 18            So in the 1980s, when the rule was adopted,

 19       utility parents frequently issued debt directly to

 20       fund subsidiary capital investments, and proceeds

 21       were frequently downstreamed to utilities through

 22       equity contributions.  So in other words, capital

 23       was fungible across corporate groups as utilities

 24       often lacked independent market access.  This

 25       supported the rebuttable presumption embedded in
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 01       the rule that the parent investments mirrored the

 02       parent's overall capital structure.

 03            Today, parent level debt is typically issued

 04       solely for holding company purposes, and utilities

 05       issue their own debt debit and possess independent

 06       credit ratings.  Today, utilities routinely employ

 07       bankruptcy remote provisions isolating utility

 08       assets from parent creditors.  If parent creditors

 09       cannot access utility assets, it is illogical to

 10       assume that parent debt is used to finance utility

 11       equity.

 12            Point No. 2.  The rule is based on a

 13       rebuttable presumption that parent investments are

 14       made in proportion to the parent's overall capital

 15       structure.  In practice, however, parent level debt

 16       is often used for nonregulated or nonutility

 17       purposes.  Subsidiaries frequently fund capital

 18       expenditures through retained earnings or utility

 19       specific debt issuances, and holding company

 20       capital structures may not reflect the financing of

 21       regulated assets at all.

 22            Point No. 3.  The adjustment distorts cost of

 23       service results and conflicts with

 24       Commission-approved capital structure.  The

 25       Commission routinely determines an appropriate
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 01       capital structure for ratemaking purposes based on

 02       the utility's risk profile and financing

 03       characteristics.  Imposing an additional parent

 04       level debt adjustment can undermine the

 05       Commission's own capital structure determinations

 06       and double count leverage effects already reflected

 07       in authorized returns, as we've discussed.

 08            I have found no other -- this is point No. 4.

 09       I have found no other state in the nation with a

 10       comparable administrative rule that operates like

 11       the one in Florida, and the FERC has had no such

 12       requirement that I could find since as far back as

 13       the early 1990s.

 14            Common approaches outside of Florida include

 15       the stand-alone or separate corporate taxable

 16       income method, which independent -- incidentally,

 17       is how we calculate and report our income taxes.  I

 18       was not able to find a state that has a rule that

 19       resumes parent debt was invested in utility equity

 20       that mandates a parent capital structure based tax

 21       adjustment, or that has a mechanical formula

 22       comparable to Rule 25-14.004(4).

 23            In accounting interpretation AI93-5 in from

 24       April 23rd, 1993, the FERC reaffirmed that

 25       jurisdictional rates must reflect fully normalized
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 01       income taxes consistent with FAS 109, and tied tax

 02       expense to the utility's recorded transactions, not

 03       hypothetical financing at the parent level.

 04            Point No. 5.  Nothing in the rule's history

 05       requires that the adjustment remain mandatory into

 06       perpetuity.  Revising the rule would align the rule

 07       with contemporary regulatory practices, emphasizing

 08       evidence-based determinations rather than

 09       irrebuttable mechanical adjustments.  The

 10       Commission retains ample discretion to address

 11       legitimate tax and capital structure issues on a

 12       case specific basis without a rigid rule-based

 13       mandate.

 14            No. 6.  We will argue in our next rate case

 15       that, as we did in direct testimony in our 2024

 16       rate case, that the parent debt tax adjustment does

 17       not apply to Duke.  So Duke Energy Florida's parent

 18       hasn't invested equity into Duke Energy Florida

 19       since 2009, and those bonds matured in 2014 and

 20       2019.  So Duke Energy Florida has been funding its

 21       own operations with retained earnings and debt

 22       issuances recorded on our books and records.

 23            No. 7.  Just a side point, incidentally,

 24       excluding retained earnings from the formula

 25       creates an ever-increasing parent debt adjustment
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 01       that was never intended by the rule.  So over time,

 02       regulated utilities routinely distribute earnings

 03       to parents in the form of dividends.

 04            When retained earnings are excluded, while

 05       dividend distributions persist, common equity can

 06       be driven to zero or negative values, and the debt

 07       ratio can approach or exceed 100 percent.  This

 08       outcome is a formulaic artifact, not an economic

 09       reality, because a parent company with sustained

 10       negative economic equity could not continue to

 11       access capital markets.  Excluding retained

 12       earnings produces mathematically unstable and

 13       unrealistic results that were not contemplated when

 14       the rule was adopted.  And we actually demonstrated

 15       that in our minimum filing requirements in our last

 16       rate case.

 17            In conclusion, the Commission already

 18       possesses broad authority to disallow unreasonable

 19       or unsupported expenses.  A rule mandated

 20       adjustment reduces regulatory flexibility by

 21       requiring an outcome regardless of evidentiary

 22       context.

 23            The parent debt adjustment rule was upheld as

 24       a valid exercise of authority when adopted, but

 25       nothing in its history requires that the adjustment
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 01       remain mandatory in perpetuity.  Revising or

 02       repealing the requirement would remain consistent

 03       with the Commission's ratemaking authority and

 04       align the rule with contemporary regulatory

 05       practices emphasizing evidence-based

 06       determinations, rather than irrebuttable mechanical

 07       adjustments.

 08            Revising the rule to eliminate the required

 09       debt -- parent debt adjustment would improve

 10       accuracy in cost of service analysis, enhance

 11       regulatory flexibility and better align ratemaking

 12       outcomes with actual utility financing.

 13            For these reasons, Duke Energy Florida

 14       supports revising the parent debt adjustment rule

 15       to remove the required parent debt adjustment.

 16            Thank you.

 17            CHAIRMAN SMITH:  Thank you.

 18            Okay.  Next we are going to move to the topics

 19       for discussion portion.  So the way we are going to

 20       do this is we have nine questions that each

 21       stakeholder will be called upon to answer.  Some

 22       questions may not be relevant to all stakeholders,

 23       and if so, please let us know it's not applicable

 24       to your organization.  We can just keep moving on.

 25            Commissioners, what I am going to do, once --
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 01       you are welcome to jump in at any point to ask

 02       questions, and then I will also circle back at the

 03       end to make sure that if any ideas or thoughts come

 04       up, that you have another opportunity to ask those

 05       questions.

 06            So I will ask the first question, and then I

 07       will just go down the line as how we took

 08       appearances.  Again, if it doesn't apply, just we

 09       can keep moving on, but we will kind of do it that

 10       way, and hope that will keep the record a little

 11       bit clearer.

 12            So the first question is:  What the

 13       stand-alone approach of public utilities

 14       regulation?

 15            Mr. Wright, you are first.

 16            MR. WRIGHT:  Thank you, Madam Chair.

 17            The purple of stand-alone methodology is to

 18       match the regulatory treatment of a tax benefit

 19       with the regulatory treatment of the underlying

 20       expense item that gives rise to that benefit,

 21       thereby, treating an expense and its resulting tax

 22       destruction in a consistent manner.

 23            Under this approach, only the utility's own

 24       jurisdictional operations, costs, capital structure

 25       and tax attributes are considered for ratemaking
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 01       purposes, consistent with how other cost of service

 02       components are established in base rate

 03       proceedings.

 04            CHAIRMAN SMITH:  Thank you.

 05            Ms. Cuello.

 06            MS. CUELLO:  Good morning.  I will keep this

 07       brief just so we are not muddying -- taking up a

 08       lot of time, but we would agree with FPL's

 09       definition of that.

 10            CHAIRMAN SMITH:  Thank you.

 11            Ms. Keating.

 12            MS. KEATING:  FPUC and FCG would, likewise,

 13       agree.

 14            CHAIRMAN SMITH:  Thank you.

 15            And, Mr. Wahlen, I think when you are -- you

 16       have different responses for the different

 17       organizations that you are representing.

 18            MR. WAHLEN:  Well, I was just going to say in

 19       general that this is a very esoteric topic, and we

 20       came today to learn more than talk and listen, and

 21       didn't really come prepared with prepared answers

 22       for these things, but we don't have anything to add

 23       beyond what FPL and staff provided in their

 24       presentation.  And you may hear that from me again

 25       as we go down the list.
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 01            MR. DEASON:  American Water would agree with

 02       FPL and staff's interpretation of the stand-alone

 03       approach.

 04            CHAIRMAN SMITH:  Mr. Marshall.

 05            MR. MARSHALL:  I don't think we have anything

 06       to add to the technical definition, but I think we

 07       will have something to add about the facts of how

 08       it's applied in the next question.

 09            Thank you.

 10            CHAIRMAN SMITH:  Sure.

 11            Mr. Rehwinkel.

 12            MR. REHWINKEL:  I don't really have anything

 13       to add, but I do think it is a misdirection and a

 14       myth that there is such a thing called stand-alone

 15       approach to utility regulation.

 16            The Commission has rules about the deferred

 17       taxes on intercompany profits.  There is issues

 18       where you have adjusted the gross profit embedded

 19       in rate base before, so I don't think that's

 20       something that exists, so that's our position on

 21       that.

 22            CHAIRMAN SMITH:  Okay.  Thank you.

 23            And, again, I will reiterate.  Commissioners,

 24       if you have questions regarding -- a specific

 25       question, jump in any time, and then when we get to
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 01       the end, you will also have another opportunity to

 02       ask questions.

 03            Okay.  Question No. 2:  In what insurances

 04       does the Florida Public Service Commission rely on

 05       the stand-alone approach on setting utility rates?

 06            MR. WRIGHT:  To FPL's knowledge, unless there

 07       is a rule otherwise, such as the parent debt

 08       adjustment rule, the Commission relies on the

 09       stand-alone approach when establishing a utility's

 10       revenue requirements in base rate and other cost

 11       recovery proceedings.

 12            CHAIRMAN SMITH:  Ms. Cuello.

 13            MS. CUELLO:  That is Duke's understanding as

 14       well, that the PSC uses the stand-alone approach in

 15       ratemaking, with the exception of the parent debt

 16       adjustment.

 17            MS. KEATING:  That's my take on the orders, at

 18       least as they apply to FPUC and FCG, as well.

 19            CHAIRMAN SMITH:  Mr. Wahlen.

 20            MR. WAHLEN:  Same response.  Thank you.

 21            CHAIRMAN SMITH:  Thank you.

 22            MR. DEASON:  I would agree that the Commission

 23       uses the stand-alone approach other than the parent

 24       debt adjustment.

 25            CHAIRMAN SMITH:  Mr. Marshall.
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 01            MR. MARSHALL:  I think philosophically, the

 02       Commission tries to, as it should, look at the

 03       regulated utility as a regulated utility, but that

 04       regulated utility has a lot of interactions with

 05       their parent utility, and those are, you know,

 06       those are affiliate transactions, which are, of

 07       course, are they relevant, that we go through, we

 08       look at, we make sure that the ones that are being

 09       charged are prudent.

 10            And so subsidiaries are not islands, and, you

 11       know, I would say that it's also, when we have

 12       looked at cost of service and return on equity, and

 13       then putting aside the second parent debt

 14       adjustment, we have looked at parent companies and

 15       what they are directing their subsidiaries to do.

 16       Those have always been relevant information in rate

 17       cases.  We have -- you know, I have personally

 18       crossed witnesses on what the parent companies are

 19       expecting of their subsidiaries, and why, you know,

 20       how is it that beneficial to Florida ratepayers.

 21            I don't think, in the world we live in with

 22       the parent companies that we have, that we can

 23       exactly isolate the subsidiaries in Florida, and

 24       sort of put blinders on as to what the parent

 25       companies are expecting out of their subsidiaries,

�0038

 01       what directions that they are going.

 02            And, you know, just for an example, as, you

 03       know, the parent, for example, directs its

 04       subsidiary to, you know, invest in a certain type

 05       of energy resources.  That can be relevant

 06       information as to whether that is actually prudent

 07       and used and useful for Florida ratepayers.  You

 08       know, maybe that direction is for a reason that

 09       isn't for Florida ratepayers, and that would be

 10       relevant information to be considered in a rate

 11       case proceeding.

 12            And so it's a complicated -- I think it's a

 13       complicated question, because, I -- you know, I

 14       think the ideas there is that we do want to look at

 15       the regulated utility, but to the extent that a

 16       parent's operations are impacting that regulated

 17       utility, that is relevant information that we want

 18       to consider when looking at that regulated utility,

 19       and I think, you know, the parent debt adjustment

 20       is part of that.

 21            Thank you.

 22            CHAIRMAN SMITH:  Thank you.

 23            Mr. Rehwinkel.

 24            MR. REHWINKEL:  Yes, I think -- I agree with

 25       everything Mr. Marshall said is very on point, and
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 01       I believe that it's almost impossible to say that

 02       the Commission does rely on the stand-alone

 03       approach when setting rates.

 04            I mean, you take Duke.  The vast majority of

 05       the employees that you might see before the

 06       Commission belong to something called DEBS, the

 07       Duke Energy Businesses.  They have a service

 08       company that is intertwined with the regulated

 09       entity that you regulate.

 10            So I don't think you can parse it out.  I

 11       don't think you can separate it.  I don't really

 12       think the stand-alone approach applies, except

 13       maybe in some very small water, mom and pop water

 14       companies.

 15            CHAIRMAN SMITH:  Okay.  Question three:  Are

 16       there any instances where the FPSC does not rely on

 17       the stand-alone?  We already touched on that, but

 18       does --

 19            MR. WRIGHT:  Yeah, our response would be the

 20       same for No. 2.

 21            MS. CUELLO:  Same for Duke Energy, the

 22       response to No. 2.

 23            MS. KEATING:  Same as far as I know.

 24            MR. WAHLEN:  Same as my previous response.

 25       Thank you.
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 01            MR. DEASON:  Same as my previous response.

 02            MR. MARSHALL:  I will go with same as my

 03       previous response.  Thank you.

 04            MR. REHWINKEL:  I will give it what I consider

 05       an example of not, which is the asset optimization

 06       mechanism that takes gains based on profits that

 07       are generated by utility -- utility customer funded

 08       assets and it transfers them to the shareholders,

 09       and so I think that's a good example.  It's one of

 10       many I could sit here and regale you with today,

 11       but I know that you don't want that.  That's my

 12       main example.  Thank you.

 13            CHAIRMAN SMITH:  Thank you.

 14            COMMISSIONER LA ROSA:  Question.

 15            CHAIRMAN SMITH:  Yes, Commissioner La Rosa.

 16            COMMISSIONER LA ROSA:  Quick follow-up, maybe

 17       not necessarily to that point, but maybe to the

 18       point in the previous question.  And you brought

 19       up, I thought, or you went down an alley that I

 20       think maybe strikes a little bit of a cord.

 21            Do you feel that maybe there is a spot or a

 22       consideration where smaller utilities might have a

 23       possibly separate rule when it comes to what we are

 24       discussing today, when it talks about the parent

 25       debt, where maybe the parent debt isn't applicable?
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 01       OPC, sorry.  I am happy to hear from Florida Rising

 02       as well, because I think you guys are maybe

 03       conjoined in the direction and the thoughts on

 04       this.

 05            MR. REHWINKEL:  Commissioner, I had not

 06       considered that.  I think the rebuttable

 07       presumption element of the rule would cover that.

 08       I have seen small -- smaller utilities meet the

 09       presumption.  I have seen larger utilities not meet

 10       it.  I certainly would need to think about that

 11       more.

 12            I think -- as I have said, I think the rule,

 13       would fine, and I think the rebuttable presumption

 14       is a safety net that the utility industry and the

 15       Commission are able to rely on.

 16            COMMISSIONER LA ROSA:  And the reason I asked

 17       that question is I think the landscape is changing

 18       a little bit when it comes to smaller utilities,

 19       specifically water utilities, but I -- you just

 20       kind of struck a cord.  And I am happy to hear from

 21       Florida Rising if you would love to weigh in.

 22            MR. MARSHALL:  I don't think I have -- we have

 23       anything to add.  As you can probably tell from our

 24       remarks, our focus has been on the electric and

 25       investor-owned utilities.  And I realize this rule
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 01       applies to all utilities subject to utilities

 02       jurisdiction, but water utilities is just something

 03       we, Florida Rising hasn't really looked at, so I

 04       don't have a good answer you for.

 05            COMMISSIONER LA ROSA:  Thank you.  And maybe a

 06       little bit to my point is I kind of feel like

 07       sometimes maybe they are left out, and obviously

 08       still a substantial ratepayer and a substantial

 09       utility in our state.

 10            Thank you, Madam Chair.

 11            CHAIRMAN SMITH:  Thank you.

 12            Yeah, and I will just, before I move to the

 13       next question, just remind y'all that if there are

 14       follow-up questions from the, you know, that we

 15       have from the bench, you can always put those in

 16       the postworkshop comments, it just gives you a

 17       little bit more time to think through things.  So

 18       there is still more opportunity to work through

 19       this.

 20            Okay.  Question 4:  What is double leverage?

 21       It sounds like an exam.  I am putting you all on

 22       the line, yeah, I am cold calling all of you.

 23            Mr. Wright, you are up first.

 24            MR. WRIGHT:  Thanks, Madam Chair.

 25            We agree with staff's description of double

�0043

 01       leverage.  It's a financial concept rather than a

 02       required accounting treatment.  And the concept is

 03       often raised in ratemaking discussions to argue

 04       that parent level financing should affect a

 05       utility's allowed return on tax treatment.

 06            MS. CUELLO:  Duke would also agree with

 07       staff's definition of double leverage.  It's

 08       essentially where the parent raises debt and

 09       invests the money and equity into a subsidiary.

 10            MS. KEATING:  I couldn't personally explain it

 11       myself, but I agree with staff's interpretation as

 12       well.

 13            MR. WAHLEN:  We agree with staff's definition.

 14            MR. DEASON:  I agree with staff's definition.

 15            MR. MARSHALL:  I don't have anything to add to

 16       the technical financial definition, but regarding

 17       the next question, we will have -- you know, how it

 18       applies here, and we have thoughts that apply.

 19            CHAIRMAN SMITH:  Sure.

 20            MR. REHWINKEL:  Yes.  I think it's -- I don't

 21       have a disagreement.  I thought Mr. Wright said at

 22       the end about tax treatment, but it's a financial

 23       principle that applies to capital structure and

 24       capitalization, and the WACC, or the weighted

 25       overall cost of capital.  I don't think it applies
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 01       to the parent debt adjustment, so -- but I do agree

 02       that it is a balance sheet issue.

 03            CHAIRMAN SMITH:  All right.  Question 5:  How

 04       does double leverage relate to the parent debt

 05       adjustment.

 06            MR. WRIGHT:  I hope I listened correctly.  I

 07       am going to get this one right.

 08            CHAIRMAN SMITH:  Sorry, you get to go first.

 09            MR. WRIGHT:  When a parent company uses debt

 10       to invest in a regulated subsidiary and files a

 11       consolidated income tax return, the interest

 12       expense on the parent's debt produces a

 13       consolidated tax liability.

 14            The current parent debt adjustment rule

 15       continues to apply a limited consolidated tax

 16       adjustment to impute the tax savings realized in

 17       the consolidated tax return from the interest

 18       expense on a parent debt's -- on a parent's debt to

 19       the regulated utility.

 20            CHAIRMAN SMITH:  Thank you.

 21            MS. CUELLO:  The PDA rule applies if a parent

 22       issues debt for the purpose of downstreaming that

 23       money to the subsidiary utility.

 24            CHAIRMAN SMITH:  Ms. Keating.

 25            MS. KEATING:  Same response as before.

�0045

 01            CHAIRMAN SMITH:  Thank you.

 02            MR. WAHLEN:  And me as well.  Thank you.

 03            MR. DEASON:  I am going to stay away from the

 04       technical definitions that we just heard.  Me,

 05       speaking as -- and I am not an attorney, by the

 06       way, so I think I am the only one down here that's

 07       not an attorney.  I just want to make that

 08       clarification.  I am actually an economist by

 09       trade, and a cost of capital witness for my

 10       company.

 11            On a very high level, I consider this to be

 12       kind of a backdoor approach to a double leverage

 13       adjustment.  It's not your textbook double leverage

 14       adjustment that you typically see in other

 15       jurisdictions that have tried this and now

 16       completely rejected, where you are basically

 17       changing a operating subsidiary's capital structure

 18       to be more in line with the parent's capital

 19       structure irrespective of the risk that is being

 20       taken by, and the exposure of risk by the equity of

 21       the operating subsidiary.

 22            Essentially, instead of doing it that way, you

 23       are just making adjustments on the income tax.  You

 24       are basically running it through the income taxes

 25       instead of reflecting it on the capital structure
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 01       in a regulatory rate proceeding.  That's probably

 02       the best way I can describe it.

 03            CHAIRMAN SMITH:  Thank you, Mr. Deason.

 04            Mr. Marshall.

 05            MR. MARSHALL:  I think that's far better than

 06       I would be able to describe it.  It's not

 07       technically -- it's not double leverage.  I mean,

 08       what it is, is who gets to take the deduction of

 09       the debt, the interest on the debt.  And since it

 10       is -- you know, the presumption of the parent debt

 11       adjustment rule is that if it's being invested in

 12       the subsidiary, so it's part of the subsidiary's

 13       capital structure, you know, rebuttably presumed to

 14       be there, that the subsidiary -- that it's the

 15       ratepayers who are funding that subsidiary that are

 16       going to be able to take advantage of that

 17       deduction and not the shareholder.  So it's not

 18       double leverage.

 19            CHAIRMAN SMITH:  Okay.  Mr. Rehwinkel.

 20            MR. REHWINKEL:  I think I agreed with

 21       everything that Mr. Wright said about the

 22       mechanics, but I want to reiterate that Public

 23       Counsel believes that, strongly, that this is an

 24       affiliate transaction rule.  The way we look at it

 25       is the customers provide a pretax return on the
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 01       equity component of the capital structure, and the

 02       rate -- the investor at the parent level funds a

 03       part of that, absent the rebuttable presumption

 04       being made, with debt that's tax deductible.  So

 05       your giving a equity return to the parent on a cost

 06       that is tax deductible.  So that's why we say it is

 07       an affiliate transaction correction to this

 08       affiliates relationship that provides investment

 09       support to the utility operations.

 10            So I just don't see it -- I mean, strictly

 11       speaking, if double leverage is just putting the

 12       parent's debt into the equity of the subsidiary,

 13       technically it meets that test.  But the essence of

 14       the transaction and the essence of the rule is to

 15       protect against an affiliate transaction

 16       overpayment.

 17            Thank you.

 18            CHAIRMAN SMITH:  Commissioner Ortega.

 19            COMMISSIONER ORTEGA:  Yeah.  Thank you.  I

 20       actually had a question for Duke, but that prompted

 21       another question.

 22            I like the way you described it as -- not for

 23       Ms. Cuello, for Ms. Olivier -- as a downstream flow

 24       to the subsidiary, but I thought you heard you

 25       earlier saying that that's not applicable to Duke
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 01       because Duke has its own financing.  Could you

 02       elaborate a little bit on that for me?

 03            MS. OLIVIER:  Sure.  So the -- so Duke has a

 04       parent, and we have multiple subsidiaries.  And so

 05       the parent, you know, could issue debt to,

 06       downstream, to a particular utility, maybe it's to

 07       purchase a utility.  That's what happened to us

 08       back in the, I guess it was the 2000s, when

 09       Progress Energy bought Florida Power with virtually

 10       all debt, and so there was -- there was a time when

 11       they had issued some bonds, downstreamed it to Duke

 12       Energy Florida as equity, and in the 2009 rate

 13       case, the Commission voted to have us make that

 14       parent debt adjustment.

 15            Well, those bonds all matured, and since then,

 16       Duke Energy purchased Progress Energy, and has

 17       multiple other subsidiaries.  They did not

 18       downstream that -- any debt to us at that point.

 19       Those bonds matured in 2014 and 2019, so we are

 20       going to argue that we don't have a parent issuing

 21       debt to infuse into the utility.  Since then, we

 22       have been dividending money up to the parent.  And

 23       so I hope that answered that question.

 24            COMMISSIONER ORTEGA:  Yeah.  And just a quick

 25       follow-up.
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 01            So in -- when you file your MFRs, with the

 02       current rule, you also file testimony and evidence

 03       to exempt yourself from the rule, is that fair to

 04       say, or --

 05            MS. OLIVIER:  That's right.

 06            COMMISSIONER ORTEGA:  -- why it may not apply

 07       to you?

 08            MS. OLIVIER:  That's exactly right.  That's

 09       what we will say.  Now, we are required to provide

 10       an MFR that does that calculation on one of the C

 11       schedules.  I can't remember if it's C-24.  But one

 12       of those schedules requires us to make that

 13       calculation.

 14            And if you look at our parent debt, because we

 15       have to exclude retained earnings at the parent

 16       level, the debt is just -- it just goes up, up and

 17       up every year, and it's not realistic that we would

 18       have that much debt in that calculation.  So we

 19       feel like the calculation is flawed to begin with,

 20       but we also feel like it does not apply to us going

 21       forward.

 22            COMMISSIONER ORTEGA:  Thank you.

 23            And if I can, just another question.

 24            Could you help me, OPC, understand why the

 25       distinction of affiliate transaction is so
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 01       important?  I keep hearing you reference the rule

 02       in that way, and I just want to understand why that

 03       distinction.

 04            MR. REHWINKEL:  Yes.  Thank you.

 05            Well, we think it's the bedrock for why the

 06       Commission made this adjustment in that there is a

 07       level of unfairness, that the customers provide an

 08       equity return on a cost that is, absent the

 09       rebuttal, a tax deductible expense and not a

 10       taxable cost.  So that's why we feel like it's an

 11       affiliate transaction oversight in its broader

 12       sense.  So that's why it's important to us.

 13            And if I could say one more thing about -- to

 14       the Duke situation.  I -- Ms. Olivier is absolutely

 15       right about the facts of what happened in the last

 16       case.  I just want to make sure that everybody

 17       understands that we settled that case.  We have

 18       some language in the settlement agreement that

 19       covers this situation.  So everybody kept their

 20       powder dry and we will address it in the next case.

 21            So they have their point.  We have our point

 22       about how facts layout and the rule applies.  But

 23       she is absolutely right about the testimony they

 24       filed and how they presented the MFRs, but there is

 25       a little bit different story that's in the
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 01       settlement, so we just kept our powder dry.

 02            Thank you.

 03            COMMISSIONER ORTEGA:  Thank you.

 04            CHAIRMAN SMITH:  Okay.  Good.

 05            The next question you lawyers will like, so it

 06       won't be as technical.

 07            Do either of the cases cited in the agenda,

 08       that's Hawkins or General Telephone, preclude the

 09       PSC from amending the rule to discontinue using the

 10       parent debt adjustment?  If so, which one and why?

 11            MR. WRIGHT:  Thank you, Commissioner.

 12            Short answer from FPL's perspective is no.  In

 13       Citizens versus Hawkins, I would direct your

 14       attention to pages 259 and 260 of that order.  The

 15       Court concluded that each determination must be

 16       based on specific independent findings supported by

 17       substantial evidence.

 18            The Court did not mandate the application of a

 19       consolidated tax adjustment approach, and, instead,

 20       found that such an approach was appropriate because

 21       it was the only approach supported by the evidence

 22       of record in that case.

 23            In General Telephone versus Florida Public

 24       Service Commission, I would direct your attention

 25       to page 1060.  The Court held there that the parent
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 01       debt adjustment is not the only correct method for

 02       determining a utility's income tax expense, and

 03       that the limited consolidated tax adjustment

 04       adopted in Rule 25-14.004 was a discretionary

 05       policy choice for the Commission.

 06            I would also direct your attention to page

 07       1068 of that same order, where the Court explained

 08       that the Commission, quote, "is not bound to any

 09       predetermined formula for calculating any cost of

 10       service expense, but is, instead, free to use any

 11       method which will enable it to ascertain the actual

 12       cost to the utility."

 13            So I think under both those holdings, when

 14       those orders are read and not relying on dicta, I

 15       think the short answer to question No. 6 is, no,

 16       the Commission is not precluded from amending the

 17       rule to discontinue the parent debt adjustment.

 18            CHAIRMAN SMITH:  Thank you.

 19            MS. CUELLO:  Duke will take the same position,

 20       that we don't believe either one of these cases

 21       precludes the Commission from amending the rule to

 22       discontinue the use of the parent tax adjustment.

 23            MS. KEATING:  FPUC and FCG agree as well.

 24            MR. WAHLEN:  I guess I am open to being

 25       persuaded otherwise, but we tend to agree with FPL.
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 01            MR. DEASON:  In my professional opinion, those

 02       cases do not preclude the Commission from changing

 03       those rules if they deem that appropriate.

 04            CHAIRMAN SMITH:  Mr. Marshall.

 05            MR. MARSHALL:  The two questions -- the two

 06       cases were in different procedural postures, and

 07       there was no rule at stake in Citizens V Hawkins,

 08       so I -- you know, certainly good support in that

 09       case for the approach that the Commission did take

 10       in adopting the rule that it did, which, you know,

 11       obviously the Court then upheld in General

 12       Telephone Company V Florida Public Service

 13       Commission.  There were a lot of well supported

 14       findings that the Court agreed with as to why the

 15       rule should be the way it is in that case.

 16            Now, does that legally preclude as a bar from

 17       this commission attempting to repeal that rule if

 18       there is a well-developed record?  I mean, I don't

 19       think it procedurally bars the Commission from

 20       going down that road, but I also don't think we

 21       would be barred from using that case to argue why

 22       the existing rule is well-founded and supported by

 23       the law.

 24            CHAIRMAN SMITH:  Thank you.

 25            Mr. Rehwinkel.
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 01            MR. REHWINKEL:  Thank you.

 02            I agree with Mr. Marshall, of course.  But to

 03       me, the issue isn't can you do it, it's should you?

 04       You know, what does the Commission want its legacy

 05       to be?  Do you want it to be that we went out of

 06       our way to repeal a rule that keeps customer rates

 07       down?

 08            I -- you know, the United Telephone case I

 09       commend to you, because I think that is a third

 10       case that strongly supports your authority.  I have

 11       heard in my 40 years practicing before this

 12       commission that the Commission has broad authority.

 13       I think the Legislature asked you to exercise that

 14       for the good of the public and in the public

 15       interest.  So we would urge you not to recede from

 16       the rule and to rely on the Supreme Court's

 17       well-reasoned support for this adjustment.

 18            Thank you.

 19            CHAIRMAN SMITH:  Thank you.

 20            Okay.  Next question:  Does the parent debt --

 21       does the parent debt adjustment increase or

 22       decrease rates in the short-term or in the

 23       long-term?

 24            MR. WRIGHT:  This question is not applicable

 25       to FPL.  FPL issues its own debt.  Its parent,

�0055

 01       NextEra Energy, does not issue debt to invest in

 02       FPL.

 03            MS. CUELLO:  The PAA has the effect of

 04       decreasing rates, and the impact to DEF residential

 05       customers is about a quarter per month.

 06            MS. KEATING:  I think the effect is to reduce

 07       rates, but the Commission hasn't applied the parent

 08       debt adjustment, or hasn't required an adjustment

 09       for FPUC or FCG in the past several cases.

 10            MR. WAHLEN:  Peoples and Tampa Electric both

 11       explained the effect in their responsive data

 12       request.  It does reduce the revenue requirement.

 13            CHAIRMAN SMITH:  Mr. Deason.

 14            MR. DEASON:  In my professional opinion, in

 15       this short run, it can lower rates, but in the long

 16       run, I think it would increase rates through higher

 17       cost overall cost of capital that would be placed

 18       upon the utility.

 19            CHAIRMAN SMITH:  Mr. Marshall.

 20            MR. MARSHALL:  As we heard for the -- just

 21       focusing on the investor-owned electric utilities

 22       -- that the, you know, for Duke it is a -- it does

 23       decrease rates.  Although, it sounds like, you

 24       know, whether the long-term impact of that will be

 25       an issue in the next rate case as to the
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 01       applicability of the rule.

 02            For TECO, it is a sizeably bigger impact on

 03       decreasing rates under the parent debt adjustment

 04       rule, and based on -- I have it here somewhere,

 05       that it's over a dollar per thousand kilowatt hours

 06       per month for the average residential customer,

 07       that adjustment for TECO which is considerable.

 08            On the long-term side, we have seen -- at

 09       least in my rate case experience, I have seen no

 10       evidence going through these rate cases that the

 11       parent debt adjustment rule is -- has been pushing

 12       upward pressure on the return on equities in

 13       Florida.

 14            When we hear about why ROEs in Florida need to

 15       be higher than they are nationally, it's because

 16       of, you know, we are hit by storms.  We have a long

 17       coastline, and, therefore, are subject to different

 18       risks than other states and other utilities

 19       throughout the nation are.  We have not heard that

 20       the reason is because of the parent debt adjustment

 21       rule as to why ROEs are high in Florida.

 22            And again, I would point to FPL as the one

 23       that has gone to this commission and been awarded

 24       the highest ROE of any regulated investor-owned

 25       utility, electric utility, in the lower 48 states,
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 01       receives the highest ROE isn't being subject to

 02       this rule.  They have -- as you heard, they issue

 03       their own debt, so there isn't that increase.

 04            And so the idea that, in the long-term, this

 05       is going to push return on equities even higher in

 06       the state, I just don't think there has been any

 07       evidence presented to that effect.

 08            Thank you.

 09            CHAIRMAN SMITH:  Mr. Rehwinkel.

 10            MR. REHWINKEL:  Yes.  I agree with Duke and

 11       Mr. Wahlen for the Emera companies.

 12            I will say this, we alluded to it, or maybe

 13       more than alluded in our comments last week that if

 14       this rule repeal goes forward, we intend to ask for

 15       a draw-out, an evidentiary hearing to determine

 16       things like what Mr. Deason referred to, which is

 17       are there facts on the ground that demonstrate that

 18       the long-term ramifications of applying this rule

 19       is to increase costs.  We think you should take

 20       evidence on that rather than hear speculation about

 21       it.

 22            I am not aware in the cases that I have been

 23       involved in where a credit rating agency has

 24       weighed in and said, man, this is killing the cost

 25       of capital or the debt rating for this company
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 01       because you have had this rule down in Florida.

 02       They were much more concerned about PPAs and this

 03       phantom equity issue that the Commission finally

 04       disposed of in the early 2000s -- or the late

 05       2000 -- late -- in the 2009 timeframe.

 06            So we think you should take evidence on that,

 07       not speculate about whether there is any long-term

 08       impact of this rule on the cost of capital -- I

 09       mean the revenue requirements of a utility.

 10            Thank you.

 11            CHAIRMAN SMITH:  Commissioner Clark.

 12            COMMISSIONER CLARK:  Yeah, Madam Chair, I just

 13       would -- I want to make sure we have Florida Rising

 14       and OPC on the record.  You don't have an opinion

 15       as to whether or not this will increase or decrease

 16       customer rates?

 17            MR. REHWINKEL:  Well, I said I agreed with

 18       Duke and --

 19            COMMISSIONER CLARK:  That it will decrease

 20       customer rates by adopting the rule?

 21            MR. REHWINKEL:  By keeping the rule the way it

 22       is.  If you repeal the rule, it will cause rates

 23       for certain utilities that can't meet the

 24       rebuttable presumption, it should have upward

 25       pressure on the revenue requirement and on rates.
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 01            COMMISSIONER CLARK:  By adopting the rule?

 02            MR. REHWINKEL:  No, by -- yeah, by amending

 03       the rule, or repealing the adjustment as we have

 04       known it for 50 years.

 05            COMMISSIONER CLARK:  Okay.

 06            MR. REHWINKEL:  Yeah, I am sorry for the

 07       confusion.

 08            COMMISSIONER CLARK:  Florida Rising.

 09            MR. MARSHALL:  Yeah, I am sorry, Commissioner

 10       Clark, for the confusion.  But, yes, we know from

 11       TECO's response that if the amendment to the rule

 12       was adopted that rates would go up by -- and the

 13       impact would be expected to be over a dollar per

 14       month for a thousand kilowatt hour bill, so --

 15            And for Duke, I think it depends on the future

 16       of what their next rate case looks like, and the

 17       facts as to whether the current rule would apply or

 18       not to Duke as to whether those short-term impacts.

 19            And the long-term impacts, we think that the

 20       short-term impact would just be amplified over the

 21       long-term.  That is our expectation, and so,

 22       therefore, long-term, if the amendment process was

 23       to move forward, rates would be increased,

 24       especially for TECO's residential customers.  And,

 25       you know, we have heard arguments to the contrary

�0060

 01       as to what the long-term impacts would be, and

 02       that's what we just don't think there is any

 03       evidence for.

 04            CHAIRMAN SMITH:  And I just -- I mean, so you

 05       just said a dollar per month thinking -- I just --

 06       I think we got from those data requests, those

 07       amounts from Duke, TECO and PGS are a little bit

 08       lower than that.  Can you reconcile those numbers?

 09            MR. MARSHALL:  Yeah.  I am just looking at the

 10       latest data why to TECO, request number two filed

 11       April 2nd, 2026.  It was estimated, based on the

 12       last rate case, that the current rule reduced the

 13       monthly bill for residential customer on a thousand

 14       kilowatt hour basis per month by $1.12.  That's

 15       where I got the over dollar impact from, you know,

 16       presuming that the impact would be of similar

 17       magnitude moving forward.

 18            CHAIRMAN SMITH:  Okay.  And you don't -- and

 19       for the other companies -- I guess I am just

 20       looking.  The other companies would be a little bit

 21       less -- would be less than a dollar, but --

 22            MR. MARSHALL:  Right, that's why --

 23            CHAIRMAN SMITH:  -- still, yeah.

 24            MR. MARSHALL:  Yes.

 25            CHAIRMAN SMITH:  Okay.  Commissioners, other
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 01       -- Commissioner Ortega.

 02            COMMISSIONER ORTEGA:  Thank you.

 03            I think you guys asked my question, but I

 04       wanted to hear it from the utility companies that

 05       answered the data request.  Can I assume, all

 06       things being equal but for the presumption, that if

 07       it were to -- if we eliminated the rule, that we

 08       would have an increase in the rates similar to what

 09       was provided in the data requests from the utility

 10       companies?  So from TECO, and then from PGS.  So I

 11       guess just you, Mr. Wahlen, and I have heard from

 12       Duke.

 13            MR. WAHLEN:  All other things being equal,

 14       yes.  We took a run at the presumption a while ago,

 15       maybe 2008, 2013.  I can't remember.  Things may

 16       have changed.  We may have another shot at that in

 17       the future.  But all other things being equal, as

 18       economists say, it would have the effect in the

 19       data request.

 20            CHAIRMAN SMITH:  Yeah, Commissioner La Rosa.

 21            COMMISSIONER LA ROSA:  Can I ask a

 22       clarification question of staff?

 23            So there is a chart that was -- that's

 24       assembled that comes from the data request that I

 25       think is just being referenced, and then it
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 01       references three dockets.  Can I just verify that

 02       those numbers are accurate?  I heard Duke say a

 03       quarter, but, obviously, we talked a little bit

 04       about TECO being $1.12.

 05            MR. CICCHETTI:  Yeah, the amount on this page

 06       came from the responses.

 07            COMMISSIONER LA ROSA:  Okay.  All right.  Just

 08       making sure that we are talking about the same

 09       thing, and I am at least comparing to what I think

 10       I am hearing.

 11            CHAIRMAN SMITH:  Sorry.  And then more of a

 12       clarification.  Those are the numbers if the rule

 13       is amended, or those are the numbers as current,

 14       under the current rule?

 15            MR. CICCHETTI:  Those are the amounts of the

 16       impact from the last rate case when the adjustment

 17       was --

 18            CHAIRMAN SMITH:  So we do have the information

 19       -- because I think we would be curious to know what

 20       the -- if the rule is amended, what the bill impact

 21       would be --

 22            MR. CICCHETTI:  Well --

 23            CHAIRMAN SMITH:  -- under the amended rule.

 24            MR. CICCHETTI:  Right.  Under the amended

 25       rule, the parent debt adjustment wouldn't be made,
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 01       and so these decreases would not happen.

 02            CHAIRMAN SMITH:  But as OPC alluding to, the

 03       bills would go up.  Do we know by how much?  Do we

 04       have even an estimate?

 05            MR. CICCHETTI:  Yep, by this amount, based on

 06       the last rate case.

 07            CHAIRMAN SMITH:  Okay.  So under the amended

 08       -- under the -- this proposed amended rule, that's

 09       how much they would go up by?

 10            MR. CICCHETTI:  Yes.

 11            CHAIRMAN SMITH:  Okay.

 12            MR. REHWINKEL:  Madam Chairman, just --

 13            CHAIRMAN SMITH:  Let, yeah, Commissioner Clark

 14       and then we will go to you.

 15            COMMISSIONER CLARK:  That was my point, Madam

 16       Chairman, is looking at the handout that we were

 17       given.  It appears this is under the proposed

 18       amendment that it is down.  That was what I was

 19       trying to get clarification on as well.  Thank you

 20       for that.

 21            MR. REHWINKEL:  I would just ask that -- I

 22       don't think we have received the document that

 23       Commissioner La Rosa mentioned, and I would just

 24       ask that for postworkshop comments, that if that

 25       could just be put into the record so we can see it?
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 01            CHAIRMAN SMITH:  For sure.  We will ask staff,

 02       they can -- you can put that in the record, right,

 03       or into the postworkshop comments?  I am getting

 04       head nods so --

 05            MR. REHWINKEL:  Thank you.

 06            CHAIRMAN SMITH:  Okay.  We are going to move

 07       to question 8.  So question 8:  What are the

 08       arguments for and against the parent debt

 09       adjustment?

 10            MR. WRIGHT:  Arguments for, it reflects a

 11       consolidated tax saving.

 12            Argument against, it continues to apply a

 13       limited consolidated tax adjustment, which is

 14       entirely inconsistent with this commission's

 15       practice of, as well as many and most

 16       jurisdictions, of determining the utility's income

 17       tax expense on a stand-alone basis.

 18            The true effect of this parent debt adjustment

 19       is to reduce the utility's income tax expense below

 20       the actual income tax expense reflected on the

 21       utility's income statement, which, all things being

 22       equal, reduces the utility's ability to earn its

 23       authorized rate of return.

 24            MS. CUELLO:  Duke Energy has already presented

 25       our position on the parent debt adjustment through
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 01       Ms. Olivier's comments, so if you have any other

 02       questions, I would be happy to answer those.

 03            MS. KEATING:  We have also -- FPUC and FCG has

 04       also filed joint comments earlier in this

 05       proceeding.  I would just note that, again, while

 06       the rule has been applied to FPUC and FCG, the

 07       adjustment has not been made.

 08            COMMISSIONER CLARK:  Mr. Wahlen.

 09            MR. WAHLEN:  We have heard all of the pros and

 10       cons today.  I don't have anything else to add.

 11            Thank you.

 12            COMMISSIONER CLARK:  Mr. Deason.

 13            MR. DEASON:  I would agree with FPL's

 14       assessment, that it does artificially bring down

 15       your ROE, and makes it very difficult for a utility

 16       to achieve that authorized rate of return in your

 17       ROE.

 18            Another high level, things that --

 19       repercussions that can occur.  If you do have

 20       trouble achieving your return, that could

 21       potentially lead to a higher cost of debt, which

 22       ultimately leads to a higher weighted average cost

 23       of capital, which leads to a higher rates for

 24       customers.

 25            Additionally, to that, another way to look at
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 01       it is look at my company, American Water.  We are a

 02       very large company, 26 to $30 billion market cap.

 03       We can achieve -- we can acquire debt lower than

 04       any other water company in the country, by far.  In

 05       fact, I am pretty safe to say that, and I know that

 06       we are an A rated company, and recently researched

 07       by Dr. Moore out of Georgia State has shown that

 08       utilities with an A rated credit rating do provide

 09       the lowest cost of capital to their customers,

 10       which is a great benefit to all the customer of

 11       American Water, but we also don't have any

 12       customers in Florida.  There are no publicly traded

 13       companies in Florida on the water side.  Just

 14       speaking just for water companies.

 15            So I think this debt rule that we are talking

 16       about, in the long run, it can raise a company who

 17       is operating in Florida's cost of capital.  It also

 18       chases capital away.  A rule like this keeps my

 19       company from coming to Florida, and other utilities

 20       as well, which I think is a detriment to the

 21       citizens of the state of Florida.  You want to be

 22       able to attract low forms of capital and low cost

 23       of capital, and companies that can acquire that

 24       capital at the lowest possible cost, but they are

 25       not coming here, at least for water companies, they
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 01       are not coming here.  You are not seeing that at

 02       all.

 03            So I will just kind of leave it at that.

 04            CHAIRMAN SMITH:  Thank you.

 05            Mr. Marshall.

 06            MR. MARSHALL:  Maybe there is a bit of a

 07       divide here, but we've seen no evidence that the

 08       electric companies are having any trouble finding

 09       capital to invest in Florida.  We see no evidence

 10       that if this rule were to be amended, that somehow

 11       returns on equity would go down, or that somehow

 12       that, under the current rule, the electric

 13       investor-owned utilities are struggling to stay

 14       within their, you know, hit minimum bound on their

 15       ROE.  It's just -- it's not there looking at the

 16       earnings surveillance reports.  They are earning

 17       sufficient returns and a fair return on their

 18       investment in the state, and we would argue well

 19       beyond what we think is a fair return on their

 20       investment in the state.

 21            So we just -- we don't see any reason at this

 22       point to change the rule that would have this

 23       detrimental rate impact, especially for -- you

 24       know, again, just looking at the electric side --

 25       for TECO's customers.
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 01            Thank you.

 02            CHAIRMAN SMITH:  Mr. Rehwinkel.

 03            MR. REHWINKEL:  Thank you, Madam Chairman.  I

 04       am obviously pro rule.  I don't have any arguments

 05       against the rule, but I, again, would reiterate

 06       that if there are to be facts that bear against the

 07       rule, we ought to have an evidentiary hearing on

 08       that if we are going to go forward with this

 09       repeal.  So we would say -- we would hold our

 10       opinion about facts against the rule until there

 11       has been a draw-out and an evidentiary hearing.

 12            Thank you.

 13            CHAIRMAN SMITH:  Thank you.

 14            All right.  The final question -- this is kind

 15       of a overall:  Does any stakeholder have any other

 16       questions or concerns that they want to discuss?

 17            MR. WRIGHT:  Thank you, Madam Chair.

 18            FPL wishes to thank your staff and your

 19       General Counsel for their efforts to provide

 20       greater clarity and guidance regarding the

 21       determination of regulated utilities' federal

 22       income tax expense in Commission proceedings.

 23       While the parent debt adjustment is not applicable

 24       to FPL because it independently issues its own

 25       debt, FPL supports staff's proposal to amend the
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 01       rule to provide better guidance and clarity, and

 02       avoid potential disputes in ratemaking proceedings

 03       before this commission.

 04            Thank you.

 05            MS. CUELLO:  Duke doesn't have any questions

 06       or comments, but we would like to say that we

 07       support staff's recommended amendments to this

 08       rule, and just want to thank them for all the work

 09       they have put into this.

 10            MS. KEATING:  FPUC and FCG also want to thank

 11       staff for bringing this all together, and we

 12       support staff's changes.

 13            MR. WAHLEN:  We are happy to be here.  We

 14       learned a lot, and I assume there might be some

 15       post-hearing comments opportunities, so we will --

 16            CHAIRMAN SMITH:  Yeah.  Yeah.  We will have

 17       postworkshop comments.

 18            MR. WAHLEN:  Yeah, we will reserve our

 19       comments until then.

 20            Thank you.

 21            MR. DEASON:  I, too, would support staff's

 22       recommendation in the repeal of this rule.

 23            MR. MARSHALL:  I just wanted to thank you for

 24       hearing our concerns on behalf of Florida Rising

 25       today, and we look forward to the opportunity to --
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 01       appreciate the opportunity to present postworkshop

 02       hearing comments.

 03            Thank you.

 04            MR. REHWINKEL:  Despite my comments at the

 05       beginning about not appreciating being here, I

 06       would like to thank the Commissioners especially

 07       for your interest in this process and the

 08       questions.  I have been doing this for 40 years,

 09       and I always appreciate when the Commissioners take

 10       an interest in a matter and ask thoughtful

 11       questions like you have done today, and so I want

 12       to thank you for that.

 13            Thank you.

 14            CHAIRMAN SMITH:  Thank you.

 15            All right.  Commissioners, do y'all have any

 16       additional questions or comments here?

 17            Yeah, Commissioner La Rosa.  Oh, it is?  Okay.

 18       I am sorry.  I always forget to look.

 19            COMMISSIONER LA ROSA:  I forget to press the

 20       button.

 21            CHAIRMAN SMITH:  I move my head around.

 22            COMMISSIONER LA ROSA:  It's just convenient, I

 23       can just grab your attention.  Thank you, Madam

 24       Chair.

 25            I guess this question is he for staff, and
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 01       then I will make a comment maybe depending on kind

 02       of what I hear.

 03            We jumped right in, right.  And I appreciate

 04       it.  We got, like, right into the weeds.  That's

 05       awesome.  But maybe better help me understand,

 06       because we started by talking about Florida is not

 07       in line kind of with the regulatory world of where

 08       things have shifted or where things have altered.

 09       I thought I heard some discussion about FERC.  I

 10       saw -- it certainly was in the presentation about

 11       how now FERC's regulatory formula has changed in

 12       their approach.

 13            I guess help me better understand where

 14       Florida lies in comparison to other states.  Have

 15       other states made changes?  And I guess what I am

 16       trying to get to is what is the benefit for our

 17       state and our customers?  Because I sometimes think

 18       we are a little bit different from the rest of the

 19       world, or the country.

 20            MR. CICCHETTI:  I think in Duke's comments,

 21       you heard that no other state makes this type of

 22       adjustment.

 23            COMMISSIONER LA ROSA:  Has that always been

 24       the case?

 25            MR. CICCHETTI:  No, that has not always been
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 01       the case.  This issue has evolved over time --

 02            COMMISSIONER LA ROSA:  Right.

 03            MR. CICCHETTI:  -- and as more academic

 04       studies were presented, and as the issue got

 05       fleshed out, Commissioners and FERC changed their

 06       position on how this should be handled.

 07            COMMISSIONER LA ROSA:  I guess where -- are we

 08       late to the party?  Is that a good answer -- or a

 09       good question?  Are we late to the party in the

 10       sense that has there been a lot of changes?  Has

 11       there been more recent changes by other states?  Or

 12       was it a while back, and we are just -- we have

 13       just been pushing this off, as I think was spoken a

 14       few times, that this is, you know, 40 plus years?

 15            MR. CICCHETTI:  I think staff has tried to

 16       address this over time over the years.  My

 17       understanding was recently Iowa and Missouri had a

 18       double leverage adjustment, but they no longer do

 19       that, so I don't think there is anybody in the

 20       country that's making that type of adjustment, or

 21       variant of the double leverage adjustment.  So I

 22       think, you know, for lack of a better term, we are

 23       a little late to the party.

 24            COMMISSIONER LA ROSA:  Okay.  And that's fair.

 25       And I appreciate that insight, and kind of what's
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 01       happening around the country.

 02            Madam Chair, I don't know in if this is a good

 03       time just to kind of make a quick comment.  I don't

 04       know if we have another bite at the apple.

 05            CHAIRMAN SMITH:  Oh, yeah.  Oh, yeah.  You --

 06       it is a workshop, so we are just -- this is --

 07            COMMISSIONER LA ROSA:  I love the informality.

 08            CHAIRMAN SMITH:  Yeah.  Yeah.

 09            COMMISSIONER LA ROSA:  That's why I didn't

 10       wear a tie today.

 11            CHAIRMAN SMITH:  No ties.

 12            COMMISSIONER LA ROSA:  Yeah, I'm just kind of

 13       winging it a little bit, but I kind of feel like I

 14       always do that.

 15            So I will just say this.  I am looking forward

 16       to hearing the responses.  I do think that the

 17       conversation was robust.  I think this is

 18       necessary.  I think if anything in the

 19       policy-making process, I think you should always be

 20       looking at what you are doing, always be looking at

 21       challenges, always looking at advancing our state,

 22       which is, you know, I believe one of our primary

 23       goals here and necessities.

 24            I guess what I would love to see in the briefs

 25       is maybe a point to -- and I am looking over at
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 01       Florida Rising and OPC, because I probably would

 02       expect this and wouldn't have to say this

 03       necessarily, but looking at where our rate impacts

 04       are and just real world examples of where the

 05       benefits or, frankly, the lack of benefits.  And I

 06       would expect that anyways, but I can't just tell

 07       you how important that is at this point in time.

 08            Maybe there is -- maybe there is a timing

 09       scenario with this rule change.  Maybe it doesn't

 10       have to be a whatsoever.  I don't know.  I am

 11       still, I believe, coming to conclusions, and I am

 12       looking forward to kind of reading the additional

 13       briefs.

 14            And I want to know, is there an opportunity to

 15       advance our state?  I heard some good discussion, I

 16       believe, from the water companies.  I would love to

 17       hear more about that, and I am happy to give you a

 18       chance to respond, and tell us what are those

 19       hurdles?  Why would a customer benefit?

 20            I think I have isolated maybe water companies

 21       certainly here today, and a few times in recent

 22       past agendas, because I am concerned about aging

 23       infrastructure.  I am concerned about customers

 24       that are ingesting an element, right, that we

 25       regulate, and I just want to make sure that we are
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 01       doing everything that's possible.

 02            So, Madam Chair, if it's okay just to have

 03       maybe --

 04            CHAIRMAN SMITH:  Mr. Deason, if you want to

 05       respond.

 06            COMMISSIONER LA ROSA:  -- Mr. Deason respond

 07       to have if that's what you are indicating --

 08            CHAIRMAN SMITH:  You can also save for your

 09       post-hearing comments.

 10            MR. DEASON:  Yeah, I would agree with that.

 11       Yes.  I mean, there definitely having a better

 12       regulatory environment for water companies would be

 13       great, because you want to attract that capital,

 14       that low cost of capital to come to your state.

 15            I just want to provide a little bit of

 16       clarification what Mark was talking about other

 17       states, and how they have treated double leverage.

 18       If you want to look at some of the recent decisions

 19       that address double leverage, I would point you to

 20       Iowa American Water Company's docket RPU 2016-002,

 21       so 10 years ago.  That is one where the Commission

 22       had a longstanding practice of accepting double

 23       leverage.  That specific docket that is the first

 24       time they rejected double leverage, and they go

 25       into great detail on the justifications for
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 01       basically taking a 180 on a double leverage

 02       adjustment.  So I would encourage you to read that

 03       order, especially in that docket.

 04            There is another one in Tennessee.  This goes

 05       to Docket No. 18-00017.  And that involved

 06       Chattanooga Gas Company.  Once again, that's where

 07       the Commission basically took a 180 on their

 08       longstanding practice of making double leverage --

 09       double leverage adjustments.  So that's another

 10       good order to read as well.

 11            COMMISSIONER LA ROSA:  Thank you.

 12            CHAIRMAN SMITH:  Commissioner Ortega.

 13            MR. REHWINKEL:  Madam Chairman?

 14            CHAIRMAN SMITH:  Do you mind.

 15            COMMISSIONER ORTEGA:  Yeah.

 16            CHAIRMAN SMITH:  Okay.  Go ahead.

 17            MR. REHWINKEL:  I just wanted to address this

 18       issue about FERC, and we addressed it in our

 19       comments in 2023.

 20            The FERC's retreat, if you will, wasn't based

 21       on what we are talking about here today.  They were

 22       concerned about nonregulated affiliates of

 23       pipelines weren't in any kind of regulated business

 24       that had losses, and those losses were finding

 25       their way into reducing income tax expense of the
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 01       regulated subsidiary.  That is not what we've got

 02       going here.  So I would urge caution about relying

 03       on what the FERC has done.

 04            And I also would urge caution is not get it

 05       mixed up about double leverage, which affects what

 06       the capital structure and the equity ratio that is

 07       used for ratemaking purposes and the WACC, the

 08       weighted average cost of capital that is used for

 09       ratemaking purposes.  This is not that.

 10            And then finally, just because other states

 11       don't do it doesn't mean anything to the customers

 12       in Florida.  They are living here and they want

 13       their rates to be set based on the true cost of

 14       serving them.

 15            If we want to look at what other states do, we

 16       can look at the returns on equity that other states

 17       do, and that national standard is totally

 18       different.  But, you know, so I think it's best to

 19       leave everything the way it is, but I appreciate we

 20       will brief, including the questions that Mr. --

 21       that Commissioner La Rosa has asked us to address.

 22            I just would hope that we don't rush that

 23       along.  We have other cases and things going on.

 24       So we would like to have plenty of time to research

 25       some of the new legal precedent that we've heard
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 01       from other water companies around the state.  We

 02       would like to have plenty of time to be able to get

 03       this --

 04            CHAIRMAN SMITH:  We will address that in the

 05       next steps portion --

 06            MR. REHWINKEL:  Thank you.

 07            CHAIRMAN SMITH:  -- as far as timing.

 08            Commissioner Ortega.

 09            COMMISSIONER ORTEGA:  Thank you.  And just a

 10       quick follow-up from Commissioner La Rosa's

 11       questions.

 12            As I understand it, we have this rule on the

 13       books, but we have an opportunity for people to

 14       provide evidence about why we wouldn't apply the

 15       rule to their specific companies, and I am curious

 16       while you were looking at the other states if they

 17       also have -- and, again, this could be filed

 18       later -- to Commissioner La Rosa's point, you know,

 19       what makes Florida different?  Why are we doing it

 20       different?

 21            Not that that's a negative.  In fact, we do a

 22       lot of amazing things here differently, and we are

 23       proud of that, but if we could delineate if other

 24       states didn't have that opportunity, maybe that's

 25       why they changed their rule, but just some
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 01       understanding around the separation, I think is

 02       what he was asking, and I would like to hear some

 03       more of too.

 04            CHAIRMAN SMITH:  Okay.  Other Commissioners?

 05            Okay.  I have a couple of questions for staff,

 06       and I am going to kind of frame them as, like, you

 07       know, we are what a workshop is.  We are trying --

 08       like, what's the problem we are trying to solve

 09       here, you know?  And I am glad that we are doing

 10       all of this.  And I think we've had a really --

 11       this has been a really thoughtful and important

 12       discussion.

 13            Is amending the current rule addressing an

 14       actual pattern of over- or under-recovery of income

 15       taxes?  Are we saying it's largely precautionary?

 16            MR. CICCHETTI:  If I am understanding your

 17       question, you are asking is the income tax expense

 18       of the utility being set correctly?

 19            CHAIRMAN SMITH:  Right.

 20            MR. CICCHETTI:  Yeah.  Under -- with the PDA

 21       rule, our position is, no, it's not.  We take the

 22       revenues, the expenses, we figure out the net

 23       operating income, the profits, and then we apply

 24       the state and federal tax rates to that to

 25       determine income tax expense.  And then under the
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 01       PDA rule, if there is a parent company and there is

 02       any debt on the books, we reduce that income tax

 03       expense based on the calculation in the rule.

 04            I take great exception to -- well, the reason

 05       is why do we do that?  Well, under the rule is the

 06       cost to the parent company is actually lower, that

 07       tax benefit, than should be, at the parent level,

 08       should be used to reduce the income tax expense at

 09       the regulated utility.

 10            Why would we do that?  The argument that

 11       Public Counsel is making is that having debt on the

 12       parent's balance sheet is some type of affiliate

 13       transaction abuse, and I strongly disagree with

 14       that.

 15            The ultimate assumption underlying both the

 16       parent debt adjustment and the double leverage

 17       adjustment is the debt at the parent level ought to

 18       be at the subsidiary level, at the utility level.

 19       Well, those arguments are issues in the case.  What

 20       should the amount of debt be?  What should the

 21       equity ratio be?  But both the double leverage and

 22       the parent debt adjustment go outside of the rate

 23       setting the cost of service and then reduce the

 24       income tax expense for the utility based on the

 25       debt at the parent level.
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 01            So in the example I gave earlier, if you have

 02       two identical utilities, one is going to have lower

 03       rates because of the parent debt adjustment simply

 04       because the parent had some debt on its balance

 05       sheet.

 06            If they are both identical in terms of cost of

 07       service, why should they have different rates?

 08       What's the justification?  So the justification

 09       goes back to, well, there is a benefit at the

 10       parent level, let's transfer that to the regulated

 11       utility.  That violates the stand-alone concept.

 12            And the reasoning about, well, the cost is

 13       lower because of the source of funds, that violates

 14       the principle that the return should be based on

 15       companies of comparable risk and what their

 16       requirements are.

 17            CHAIRMAN SMITH:  And I appreciate that, and I

 18       will have a legal question for legal staff as far

 19       as the stand-alone principle, but I guess what I am

 20       asking is less about theoretical and more about,

 21       like, actual data, actual --

 22            And then, so similarly on that sort of

 23       question, like, do we have actual evidence that the

 24       current PDA rule results in artificially low rates

 25       that have increase of frequency of rate cases -- or
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 01       rate case -- yeah, rate increase requests?  Because

 02       that's part of the justification for amendment.

 03            MR. CICCHETTI:  Yeah.  For example, in Tampa

 04       Electric's last rate case, the revenue impact --

 05       revenue requirement impact was $15 million.  So

 06       over four years, that's $60 million dollars of

 07       their cost of service that was reduced due to this

 08       adjustment.

 09            So, obviously, if they experience any cost

 10       pressures, increased investment, not having that

 11       $60 million actually, you know, it's going to cause

 12       them to come in sooner rather than later.

 13            Did it cause the rate case?  Well, maybe not,

 14       but obviously having $60 million of their cost of

 15       service reduced due to this adjustment is not

 16       setting their rates based on their cost of service.

 17            CHAIRMAN SMITH:  Did we ask that in data

 18       request -- did staff ask that in data requests

 19       during the rate case process about, you know, is

 20       that, you know, part of the reason that they are

 21       coming in at sort of at this time?

 22            MR. CICCHETTI:  Well, in the rate cases, there

 23       a minimum filing requirement where that, if it

 24       applies, that calculation is made --

 25            CHAIRMAN SMITH:  Right.  We --
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 01            MR. CICCHETTI:  -- so then this situation is,

 02       well, we have this rule, we have to make that

 03       adjustment.  And so, you know, there may be

 04       discovery about how the calculation was made, but

 05       basically we have to apply the rule.

 06            CHAIRMAN SMITH:  Okay.  The last question.

 07       Sorry, Mr. Cicchetti.  I think you feel like -- I

 08       think you might have the best -- and we have talked

 09       -- we did talk about it as far as rate impact and

 10       stuff.  I just -- I really want to be super clear,

 11       because we had an Agenda Conference addressing this

 12       proposed rule change in 2024, and then

 13       specifically, like, I think Commissioner Clark, at

 14       that time, I think I asked at that time, about, you

 15       know, actual quantifying the magnitude of customer

 16       impact under the current rule versus the proposed

 17       amendment.

 18            I think what -- when you look at the

 19       transcript, what I was envisioning back then, if I

 20       can put myself two years ago, is, like, I wanted

 21       a -- I wanted a comparative chart of this is what,

 22       you know, under the current rule customer bill

 23       impact -- the bill impact versus if the rule was

 24       changed, what the number would be.

 25            Do we have -- you know, do we actually -- do
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 01       we have that information?  Like, can staff provide

 02       that to us and to the stakeholders here?

 03            MR. CICCHETTI:  In terms of getting the per

 04       bill impact, we would have to get that from the

 05       utility.  But if we change, alls we would be doing

 06       is removing the parent debt adjustment.  Whatever

 07       that dollar amount is, that would no longer be the

 08       case if the rule was amended to what we are

 09       recommending, or what's included in the proposal to

 10       amend the rule.  And so how that affects an

 11       individual bill, we would just need to get with the

 12       companies and get that information.

 13            CHAIRMAN SMITH:  I guess I will reiterate from

 14       two years ago that we really want that information

 15       to make -- you know, if this rulemaking, either

 16       creating a rule, or amending a rule, or, you know,

 17       deleting a rule needs to be anchored and, like,

 18       demonstrated harm or risk.  And without that

 19       information, we don't have any way of having actual

 20       comparable numbers.  So, yeah, that would be really

 21       helpful.

 22            I don't -- you know, like, again this is

 23       something that you guys can address in post-hearing

 24       -- in the postworkshop comments, or if staff,

 25       because I don't -- I don't think -- I mean, legal
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 01       can they -- I think -- the opportunity for asking

 02       for data request is probably over for this,

 03       correct?

 04            MS. SAPOZNIKOFF:  We can either send out

 05       another data request, or just based on the

 06       discussion that's had here today, you know, request

 07       that they include that information in their

 08       post-hearing workshop -- postworkshop comments.

 09            CHAIRMAN SMITH:  Yeah.  I know, I keep calling

 10       it hearing too, but it's -- no, thank you.

 11            I mean, if that's -- if that's something that

 12       the companies think that they can provide, but I am

 13       trying to be, like, flexible here, but, you know,

 14       we really need to -- we need this information.

 15            I guess I will just apologize, like, we should

 16       already have this because we had asked for this two

 17       years ago, but we are -- this is where we are, so

 18       that's -- I am just -- yeah, I would imagine

 19       that -- yeah, I know Commissioner Clark wants that

 20       information.

 21            Okay.  I am going to pivot then, because Mr.

 22       Cicchetti, I feel like you brought up -- I just

 23       want to understand legally, I think you said

 24       current -- our current rule, we are in violation of

 25       the stand-alone principle in our rate cases, is
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 01       that accurate?

 02            MR. CICCHETTI:  Yes.

 03            CHAIRMAN SMITH:  Could I get, like, a legal

 04       opinion on that?  Because that sounds, to me,

 05       dicey.

 06            MS. SAPOZNIKOFF:  Our current rule is valid

 07       and doesn't violate any legal standard.  It was

 08       properly promulgated within the statutory authority

 09       and range of discretion that the Commission has.

 10            Similarly, if the Commission was to consider

 11       some sort of change, that's also within our

 12       legislative authority and within your range of

 13       discretion.  But there is nothing that requires any

 14       change to this rule, repeal of the rule, or a

 15       change in the policy that the Commission has been

 16       applying.

 17            CHAIRMAN SMITH:  Okay.  And final question

 18       that, I guess, on that -- sort of related.  Is

 19       there any requirement that, any sort of

 20       requirement, any statutory change, anything that

 21       would make us have to change the rule at this time?

 22            MS. SAPOZNIKOFF:  No.

 23            CHAIRMAN SMITH:  Thank you.

 24            I am sorry, I just took a lot of time.

 25       Commissioners, any other -- anything else?
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 01            Okay.  So now we have got -- and, again, I

 02       would probably just reiterate to the stakeholders

 03       here, that kind of back and forth, the questions I

 04       asked, feel free to address those in your

 05       postworkshop comments.

 06            So we have gone through all of that.  Staff,

 07       can we go through the next steps for this proposed

 08       rulemaking?

 09            MS. SAPOZNIKOFF:  Certainly.  Thank you,

 10       Chairman.

 11            As we've discussed today, we do anticipate

 12       having stakeholders filing written comments

 13       following this workshop.  We had initially

 14       anticipated a deadline of doing that of May 6th,

 15       2026, which is two weeks from today.  That's our

 16       standard practice.

 17            Based on OPC's comment, before we adjourn, I

 18       would like to hear from them as to what additional

 19       sort of time they would be looking for; also from

 20       the other stakeholders of how long it will take for

 21       them to get the information that we need to give

 22       the Commission the information on the comparison of

 23       rate impact.

 24            If we could also clarify, do you just want

 25       what it would have been in the last rate case, or
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 01       the last two rate cases?  Or what sort of

 02       comparison do you want on that?

 03            So everyone is permitted, and I guess more

 04       likely now required to file comments with the

 05       information we have requested.  Even if you didn't

 06       attend, if you are watching this, if you did not

 07       attend today and if you want to file written

 08       comments, you are permitted to do so.

 09            In responding, if there is any particular rule

 10       language that any stakeholder would recommend other

 11       than what staff has recommended, we request that

 12       you provide that in a type-and-strike format for us

 13       to consider.  And any postworkshop comments should

 14       be filed in this docket, which is 20240019-PU.

 15            Pursuant to Section 120.54(2)(a)2, Florida

 16       Statutes, the Commission has until September 30th,

 17       2026, to decide whether or not it wants to propose

 18       any amendments to this rule.  This docket is

 19       tentatively scheduled for the August Agenda

 20       Conference, which would give us time before that

 21       deadline to reconvene, if necessary.  So in

 22       deciding when you would want to extend the deadline

 23       for postworkshop comments beyond May 6th, please

 24       keep that in mind.

 25            Thank you.
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 01            CHAIRMAN SMITH:  Thank you.

 02            So I should go to Mr. Rehwinkel now.  Do you

 03       have a suggestion as to --

 04            MR. REHWINKEL:  Well, I have already had to

 05       change travel plans to be here today.  I have

 06       travel plans in May to go to New York for family

 07       reasons.  I don't know what the rush is.

 08       Certainly, we've played ball every time this has

 09       come up, and we will again.

 10            I would ask that comments be due sometime in

 11       June.  I mean, we just got a rate case filed

 12       Monday.  We are under pressure in our office.  So

 13       if you truly want to hear us address this very

 14       informative workshop with postworkshop comments, we

 15       will need more time than early May.

 16            MS. SAPOZNIKOFF:  Would June 1st be

 17       acceptable?  And again, just after we get --

 18            MR. REHWINKEL:  It would be better.

 19            MS. SAPOZNIKOFF:  -- staff is going to need

 20       time to consider them and then get the

 21       recommendation in time for the Agenda Conference.

 22            CHAIRMAN SMITH:  Could we split that and do

 23       mid-June?  That can give --

 24            MR. REHWINKEL:  That would be --

 25            CHAIRMAN SMITH:  -- I mean, I am just trying
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 01       to think maybe of a --

 02            MR. REHWINKEL:  Thank you.  That would be -- I

 03       mean, something like that would be helpful.  And

 04       again, I think we have established that there is no

 05       clock running on this thing, I don't think, is

 06       there?

 07            MS. SAPOZNIKOFF:  Yes, there is.  We need to

 08       propose or not propose any amendment by September

 09       30th.  That's why it's going to the August Agenda

 10       Conference.  There were statutory changes to 120.54

 11       last session.

 12            MR. REHWINKEL:  But there would be a September

 13       Agenda option?

 14            MS. SAPOZNIKOFF:  Correct.  September 30th is

 15       our deadline --

 16            MR. REHWINKEL:  Thank you.

 17            MS. SAPOZNIKOFF:  -- to file a notice of

 18       proposed rule if there is going to be a change, or

 19       to decide we are not going to change and then

 20       withdraw -- or notify JAPC that we are not going

 21       forward with rule development.

 22            CHAIRMAN SMITH:  I am just going to pause for

 23       a second because I see our General Counsel looking

 24       at potential calendar --

 25            MS. HARPER:  I am looking at the calendar.
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 01       Our rec would be due July 23rd.

 02            CHAIRMAN SMITH:  Okay.

 03            MS. HARPER:  So we would need some time to be

 04       able to incorporate the comments into the

 05       recommendation.

 06            CHAIRMAN SMITH:  Okay.  I'm trying to be

 07       accommodating here.  I understand.  I mean, like

 08       you said, of course we want -- we want your

 09       comments.  We want as much as we can here to make

 10       the right decision.  Even giving one additional

 11       week, so that's June 8th, is that a little bit --

 12            MS. SAPOZNIKOFF:  That's fine from staff.

 13            MR. REHWINKEL:  That would be appreciated,

 14       Madam Chairman.

 15            CHAIRMAN SMITH:  Yes.  Yes.  Okay.  Good.  We

 16       have consensus.

 17            Okay.  So let's just say that those

 18       postworkshop comments, if we could have those

 19       submitted by June 8th, 2026.

 20            Any other matters?

 21            MR. WAHLEN:  I have a question --

 22            CHAIRMAN SMITH:  Yes.

 23            MR. WAHLEN:  -- about the post-hearing

 24       comments.  Tampa Electric and Peoples provided

 25       information about the magnitude of the parent debt
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 01       adjustment in all of their, I think last five right

 02       cases, and there seems to be a question about

 03       what's the rate impact in the future.  I just want

 04       to make sure we understand what the expectation is.

 05            Saying what the rate impact in the next rate

 06       case that we haven't decided to file yet, and that

 07       we hope we don't anytime soon, you know, if the

 08       rule is repealed is a tricky thing.  We can tell

 09       you what the effect of the current rule is, but to

 10       say, you know, what it's going to be if it's

 11       repealed in the next rate case requires a lot of

 12       assumptions, and we are working hard like the other

 13       utilities to not come in for a rate case.

 14            So are y'all looking for information that is

 15       not already in our data request responses in the

 16       post-hearing comments?

 17            MS. SAPOZNIKOFF:  I think we are looking for a

 18       comparison that we have the information in the data

 19       response to what was the parent debt adjustment in

 20       your last rate case.  And is it fair to say,

 21       because of all the discussion of how we calculate

 22       the revenue requirement then work back off of it,

 23       is it simply going to be a flip that if your

 24       reduction, based on the parent debt adjustment,

 25       was, say, 25 cents, that the rate impact had it not
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 01       been applied would have been an increase of 25

 02       cents, or is there not a direct one-for-one

 03       correlation?  So not looking at prospective

 04       cases --

 05            MR. WAHLEN:  Okay.

 06            MS. SAPOZNIKOFF:  -- just based on past cases,

 07       what was the parent debt adjustment that was made,

 08       and had that rule not be been in place that the

 09       rule that staff has put the suggested amendments to

 10       of doing the stand-alone approach, what would the

 11       average bill have been without applying a parent

 12       debt adjustment?

 13            And then I guess the question is, does the

 14       Commission want it just for the last rate case, or

 15       do you want some more historical data on that?

 16            CHAIRMAN SMITH:  I think just the last rate

 17       case --

 18            MR. WAHLEN:  Okay.

 19            CHAIRMAN SMITH:  -- would be the most --

 20            MR. WAHLEN:  All right.  I just wanted to

 21       understand what the expectation was.

 22            Thank you.

 23            CHAIRMAN SMITH:  Thank you.  Thanks for that

 24       clarification.

 25            Anything else from the Commission?
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 01            Okay.  We have now reached the end of our

 02       workshop.  Does anybody else have anything to add

 03       before I officially -- all right, so on behalf of

 04       the Commission, thank you all for your

 05       participation today.  This workshop is adjourned.

 06            (Proceedings concluded.)
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 01                   P R O C E E D I N G S

 02            CHAIRMAN LA ROSA:  Okay.  We will move to Item

 03       No. 2.  We will let folks get set and settled here

 04       for a few seconds.

 05            Ms. Sapoznikoff, if you are ready, we are

 06       ready for you.

 07            MS. SAPOZNIKOFF:  Thank you.

 08            Good morning, Mr. Chairman, and Commissioners.

 09       I am Susan Sapoznikoff with the Office of General

 10       Counsel.

 11            Item 2 is staff's recommendation providing

 12       amendment of Florida Administrative Code Rule

 13       25-14.004.  The recommended amendments to the rule

 14       reflect a change in policy regarding how to

 15       calculate the total corporate income tax expense of

 16       a regulated utility, and proceedings to establish

 17       revenue requirements or to address overearnings.

 18            Currently, when the regulated utility is a

 19       subsidiary of one or more parent companies and

 20       files a consolidated return with a parent company,

 21       the rule adjusts the income tax expense of the

 22       regulated utility to reflect the income tax benefit

 23       of the parent -- excuse me -- of the parent debt

 24       that may be invested in equity of the subsidiary.

 25            Staff recommends amending the rule to
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 01       determine the income tax expense of a regulated

 02       utility using only the income of that utility

 03       regardless of any parent subsidiary relationship

 04       that may exist.  This policy it would be in accord

 05       with current national standards and other

 06       Commission practices in determining the cost of

 07       service.

 08            The recommended amendments to the rule will

 09       ensure that rates are derived from a revenue

 10       requirement that is based on tax benefits

 11       associated with the debt that is both an expense of

 12       the regulated utility and borne bring that

 13       utility's customers.

 14            Charles Rehwinkel of the Office of Public

 15       Counsel would like to address the Commission

 16       regarding the recommended amendment to the rule.

 17       Staff is available to answer any questions.

 18            Thank you.

 19            CHAIRMAN LA ROSA:  Thank you.

 20            Mr. Rehwinkel, you are recognized.

 21            MR. REHWINKEL:  Thank you, Mr. Chairman and

 22       Commissioners.  My name is Charles Rehwinkel with

 23       the Office of Public Counsel.

 24            Commissioners, in March, when we last

 25       discussed this matter, the OPC presented you with
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 01       estimates of the impact of this proposal would have

 02       on customers of Tampa Electric Company and Duke

 03       Energy Florida.  Our numbers were based on

 04       estimates derived from surveillance reports.

 05            Better information arrived on April 2nd, 2024,

 06       when both of those companies filed petitions,

 07       testimony and MFRs setting out their views of the

 08       impact of the parent debt adjustment, or PDA as I

 09       may refer to it, in their filed cases.

 10            DEF did not make an adjustment for the years

 11       2025 through 2027.  But for 2024, it calculated the

 12       PDA at $10.3 million jurisdictional retail revenue

 13       requirements.

 14            Tampa Electric calculated its PDA impact at

 15       $17.4 million revenue requirement for 2025.  And I

 16       would just like to read from the petition,

 17       paragraphs 24 and 25, that the company filed.

 18            Tampa Electric's proposed 2025 revenue

 19       increase was calculated by making the parent debt

 20       adjustment required by Rule 25-14.004, Florida

 21       Administrative Code, which reduced the company's

 22       requested 2025 revenue increase by $17,381,381.  As

 23       of the filing of this petition, the Commission was

 24       considering an amendment to Rule 25-14.004 that

 25       would eliminate the required parent debt
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 01       adjustment.  If the proposed amendment is adopted

 02       while this proceeding is pending, Tampa Electric

 03       requests that the income tax expense used to

 04       calculate its proposed 2025 base rate increase be

 05       calculated in accordance with Rule 25-14.004 as

 06       amended, and without a parent debt adjustment.

 07            Commissioners, as you may be aware by now, on

 08       Monday, the Public Counsel and DEF filed a motion

 09       that notified you of an agreement in principle that

 10       the OPC and others have entered into with DEF.  If

 11       approved, a comprehensive agreement will address

 12       the PDA issue within the overall context of the

 13       case in that pending DEF case, and the OPC is okay

 14       with this.

 15            On the other hand, the Tampa Electric filing

 16       speaks for itself.  The harm to customers from the

 17       proposed repeal is real, and tangible, and

 18       material.  Repeal would mean an increase of $17.4

 19       million, or $52 million out of the customers'

 20       pockets over the next three years.

 21            Commissioners, we believe there is no reason

 22       in law or logic or policy for this to occur.

 23       Accordingly, our plea to you today on behalf of the

 24       customers of Tampa Electric and other utilities is

 25       simple.  Please scrap this initiative for good.
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 01       This proposal is simply a solution looking for a

 02       problem.  And there is no problem except for high

 03       bills getting higher.  If you stood in the

 04       customers shoes today, you would see that this

 05       repeal effort would have to appear to be nothing

 06       but anti-customer.

 07            As we have noted before, the concept

 08       initially, and then the rule, has been approved by

 09       the Florida Supreme Court.  It was included in and

 10       withstood an investigation by the U.S. Treasury

 11       Department and the IRS and the U.S. Congress more

 12       than 30 years ago.

 13            This rule has passed muster time and again.

 14       It has kept telephone, electric, gas and water

 15       utility rates in Florida lower for over 40 years by

 16       hundreds of millions of dollars.

 17            You have not been presented with any tangible

 18       evidence that there is any meaningful or

 19       quantifiable offset that would make customers

 20       better off without the rule than with it.  The only

 21       evidence you have is that Florida customer rates

 22       will be higher with the repeal of this bedrock

 23       regulatory policy contained in this rule.

 24            The OPC profoundly and vehemently disagrees

 25       with the analysis that you are being presented some
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 01       30 to 40 years after the Supreme Court and federal

 02       action occurred here today.  We will not provide

 03       that argument today.  If this process goes forward,

 04       there will be a better time to explore the factual

 05       policy and legal aspects of the rules rule's

 06       underpinnings, and the basis for the staff to bring

 07       this forward at a time when DEF's and Tampa

 08       Electric's rates are already increasing.

 09            The customers ask you, please shut this down.

 10       Let's let the rule continue to benefit customers.

 11            Thank you.

 12            CHAIRMAN LA ROSA:  Commissioners, are there

 13       questions?  Questions or discussions on this item

 14       of staff and/or of OPC?

 15            Commissioner Fay, you are recognized.

 16            COMMISSIONER FAY:  Commissioner Clark, you are

 17       senior here, if you would like to go first.

 18            COMMISSIONER CLARK:  Thank you, Commissioner

 19       Fay.  I will just make a couple of observations.

 20            When we originally approached this rule back

 21       in March, I had some of the same concerns.  My

 22       biggest concern was the affects on rate.  From a

 23       rulemaking perspective, and from a ratemaking

 24       perspective, I certainly understand the need to get

 25       it right.  And I would not argue that from a

�0008

 01       ratemaking perspective, this is probably a logical

 02       conclusion.

 03            I do have the concerns about the effects on

 04       customers right now at this particular time.  To

 05       me, this is -- this is kind of an issue of timing

 06       as much as it is anything.  But I do have a couple

 07       of questions, and I guess I will -- Mr. Cicchetti,

 08       I will ask -- direct them toward you.

 09            When it comes to effects on customers, are

 10       there -- we understood right now specifically in

 11       two of our utility cases it would most likely cause

 12       an increase.  I think that probably a couple of the

 13       utilities, it would not -- applying the rule would

 14       not have any application toward.

 15            What about water utilities?  Have we looked at

 16       any of those?  Are they going to be basically

 17       coming under the same rule?

 18            MR. CICCHETTI:  I believe Sunshine Water

 19       Services would be subject to the rule.

 20            COMMISSIONER CLARK:  Okay.

 21            MR. CICCHETTI:  But I would like to point out,

 22       at the time you are setting rates, obviously

 23       setting them at the cost of service would be more

 24       -- require more revenue than not setting them at

 25       the cost of service, but over time, that's not
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 01       true, because the goal is to keep utility within

 02       their allowed range of return.

 03            And so in the case of Tampa Electric, $52

 04       million over three years, at the end of three

 05       years, that's $52 million that they didn't collect

 06       that would probably push them out of the allowed

 07       range of return.

 08            So what's going to result is not only are you

 09       not setting rates at the cost of service, but you

 10       are requiring the utility to come in more often to

 11       keep them in the range.  So over time, in order to

 12       keep them in the range, you are just going to have

 13       to have more rate cases to achieve the same goal.

 14       So the customers really aren't saving money over

 15       time.

 16            COMMISSIONER CLARK:  Are there --

 17            MS. CIBULA:  And I would like to just jump in

 18       -- Samantha here -- to point out that OPC mentioned

 19       the existing rate cases.  It's legal staff's

 20       position that this would not apply to the existing

 21       rate cases pending before us at this time, because

 22       the rule is not in effect.  So this would only

 23       affect future rate cases after the rule goes into

 24       effect.  So I just wanted to make that clear.

 25            COMMISSIONER CLARK:  So they would be bound
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 01       for the entire term of the agreement to the rule as

 02       it was written when they filed the case, is that

 03       what you are saying?

 04            MS. CIBULA:  The Commission's decision would

 05       be bound by the -- when the petition was filed and

 06       the rule that was in effect at that time.  And so

 07       this would only apply to future petitions, because

 08       the rule is not in effect at this point.  So the

 09       existing rule would apply right to those rate

 10       cases.

 11            MR. HETRICK:  Commissioner Clark, the answer

 12       to your question is yes.

 13            COMMISSIONER CLARK:  Thank you.

 14            Okay.  I guess that -- are there any cases

 15       where, Mr. Cicchetti, that this would actually

 16       decrease customers rates?  Are there any instances

 17       or -- I realize this has to do with debt and

 18       interest expense associated with debt.  But are

 19       there any reverse scenarios that could occur where

 20       actual rates could go down as a result of this

 21       rule?

 22            MR. CICCHETTI:  Not that I am aware of.  But

 23       again, over time, it's not going to save customers

 24       money, because you will have too have more frequent

 25       rate cases in order to keep the utility in its
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 01       authorized range of return.  And the rule is based

 02       on a flawed and discredited premise that the

 03       allowed return on equity is a function of the cost

 04       of the source of funds; when, in reality, the

 05       required return on equity is a function of the risk

 06       that the capital is exposed to.

 07            For example, if you took out a second mortgage

 08       on your home to invest in a risky venture, your

 09       required and expected return on that risky venture

 10       would be commensurate with the risk of that

 11       investment.  And if someone told you, well, we are

 12       going to limit your return to the cost of your

 13       second mortgage because that's the cost of the

 14       source of the funds, that would be wrong and

 15       contrary to financial theory.  And that's what

 16       underpins this parent debt rule.

 17            And we know that, because that's what Public

 18       Counsel said at the March 5th Agenda.  Public

 19       Counsel said, and I quote:  The parent debt rule is

 20       not really based on an income tax issue.  It is a

 21       protection from affiliate transportation abuse

 22       transaction abuse.  It keeps customers forced to

 23       subsidize the parent's income tax expenses by

 24       having to pay a taxable equity return on the amount

 25       of debt that makes up the parent and grandparent
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 01       investment in the equity recorded on the regulated

 02       subsidiary's books.

 03            So they are saying they are fine if the parent

 04       company issues stock in order to invest in the

 05       equity of the utility, but if they issue stock and

 06       debt, then the allowed return on equity should be

 07       reduced because the debt is less expensive.  And

 08       that whole theory has been discredited.

 09            COMMISSIONER CLARK:  Are there any other

 10       advantages to us taking this rule -- or accepting

 11       this rule right now, I mean, other than, quote,

 12       getting it right?  And I realized that's the goal

 13       here.  And I certainly support the concept and the

 14       idea of making sure that the ratemaking process is

 15       done correctly.  But is there any other real

 16       advantage to us supporting the passing this rule

 17       amendment other than it just gets rate setting

 18       right, even though it does have initially a

 19       negative impact on customers?

 20            MR. CICCHETTI:  Yes, there are -- there are

 21       advantages, because the rule provides a perverse

 22       incentive, as Public Counsel claimed, that the

 23       issuing debt at the parent level to invest in the

 24       utility is affiliate transaction abuse, it's not.

 25       There can be times when it's vital to the public
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 01       interest for the parents company to invest -- to

 02       issue debt in invest in the utility.

 03            For example, if some utilities were building

 04       nuclear to provide a carbon free generation to

 05       support all the other generation being renewable

 06       and they ran into problems, we would hope that the

 07       parent company could issue debt to invest in the

 08       equity of the utility.  That would be in the public

 09       interest.  Or if, God forbid, there was a nuclear

 10       accident, and the utility was having financial

 11       problems, if the parent company issued debt to

 12       invest in the utility's equity, that would be

 13       penalized under the parent debt rule.

 14            And so these utilities have gotten much larger

 15       than they were when this rule was passed, so the

 16       parent debt effects of the rule are becoming

 17       larger.  And so I would suggest that, going

 18       forward, it would be in customers' best interest to

 19       not penalize parent companies for investing debt in

 20       the utility's equity when that is necessary.

 21            MR. REHWINKEL:  Mr. Chairman?

 22            CHAIRMAN LA ROSA:  Yes, you are recognized.

 23            MR. REHWINKEL:  Yeah, just since my comments

 24       have been banded about, I just wanted to say I am

 25       going to stick to my commitment not to debate the
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 01       rule here.  If this goes forward, obviously, we

 02       will ask for a hearing, and obviously, we will

 03       present evidence at that hearing.  So I am not

 04       going to get into addressing that.  I have serious

 05       disagreements with what's been said already.

 06            And I will say, despite what your legal staff

 07       has said, Tampa Electric has said that they want

 08       rates to be higher if the rule is repealed.  And

 09       whether your staff is legally right, or the company

 10       is legally right, and how the Supreme Court would

 11       see it if you disregarded what they asked for, I

 12       don't know.  Can't speculate.  But we don't think

 13       the risk is worth it.

 14            Thank you.

 15            CHAIRMAN LA ROSA:  Understood.

 16            Commissioner Clark.

 17            COMMISSIONER CLARK:  Two more quick questions,

 18       and I guess I will direct this to Ms. Cibula in

 19       terms of the proposed, or potential proposed

 20       agreement that OPC and Duke have reached.

 21            Are there -- can there be contemplations in

 22       this agreement that would take this item into

 23       consideration in the terms of the agreement that

 24       would allow them to carry it forward even though

 25       it's not technically allowed under the rule?  Does
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 01       that make any sense whatsoever?

 02            MS. CIBULA:  I am not really sure the answer

 03       to that question right now because I don't know

 04       what the agreement looks like, but --

 05            COMMISSIONER CLARK:  Right, and sometimes

 06       we --

 07            MS. CIBULA:  -- in -- I guess there are --

 08       people can agree to stuff in settlement agreements

 09       that might be outside of what the rule

 10       contemplates.  As long as it's within our

 11       jurisdiction, we could make determinations on that.

 12       So I can't really comment object what --

 13            COMMISSIONER CLARK:  Okay.

 14            MS. CIBULA:  -- you know, what's going to be

 15       in this agreement and what the Commission's

 16       position would be on that.

 17            COMMISSIONER CLARK:  That might have been too

 18       much of a loaded question.

 19            So and the second part, addressing Mr.

 20       Rehwinkel's observation there, if we approve this

 21       proposal, the next step in the process would be the

 22       hearing.  And at that point in time, the Commission

 23       would have the right to weigh in, and before the

 24       final rule is adopted, we would have some

 25       opportunities, or are we proposing a final rule

�0016

 01       here?  Help me with the question.

 02            MS. CIBULA:  Yeah.  We will proposal a rule,

 03       and then affected persons have 21 days to request a

 04       rule hearing in front of the Commission.  And at

 05       the rule hearing, the subject matter of that

 06       hearing is whether we should make changes to the

 07       rule based on evidence that is presented at the

 08       hearing.

 09            So the rule is a final proposed rule by the

 10       Commission.  And then someone has to come in with

 11       evidence to say this is why we want to make a

 12       change to the rule.  And then the Commissioners

 13       will decide whether or not to make changes to the

 14       rule based on the record evidence from the rule

 15       hearing.

 16            COMMISSIONER CLARK:  That kind of gives us a

 17       little more time to look into and dive into this a

 18       little bit deeper, based on the evidence presented.

 19            MS. CIBULA:  Correct.

 20            COMMISSIONER CLARK:  Thank you, Mr. Chairman.

 21            CHAIRMAN LA ROSA:  Commissioner Fay, you are

 22       recognized.

 23            COMMISSIONER FAY:  Thank you, Mr. Chairman.

 24            Commissioner Clark actually touched on some of

 25       my questions.  I mean, it does appear to me, based
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 01       on what Mr. Cicchetti is saying, that this is very

 02       much a timing issue, and some component of this is

 03       paid at one time or another.

 04            I will say that I -- I -- you know I am not

 05       necessarily persuaded by this idea that everybody

 06       else is doing it, so FERC and all these other

 07       commissions have changed structure, I am not sure I

 08       find that persuasive in itself.  But it does appear

 09       that the gap of these adjustments is getting bigger

 10       and bigger as the spin gets bigger and bigger, and

 11       so I think that probably does call for some review.

 12       And I think this addresses that to a certain

 13       extent, in that the costs will likely align better

 14       with what they actually are in these scenarios.

 15            So I think OPC has stated that they are

 16       looking forward to the next process of this, and

 17       will engage at that level, and I think that is

 18       appropriate in rulemaking.  I think that's the

 19       nature of the beast.

 20            And I really do think this is unique in the

 21       way that it does really touch on every utility, so

 22       water, electric, gas, and it's -- a lot of times

 23       with this rulemaking, we see these sections and

 24       they speak to just one industry.

 25            I asked the same question Commissioner Clark
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 01       asked in a briefing, we look at the larger

 02       utilities, and those are what were brought up

 03       today, but what about a parent subsidiary water,

 04       what does this mean for them?  How does this impact

 05       them?  And could it potentially have a negative

 06       effect on what they would do, or how it would

 07       impact those customers?  So I think those are all

 08       fair questions, and we should, you know, take this

 09       decision very seriously.

 10            With all of is that said, I am comfortable

 11       with the rule change as proposed.  And I think that

 12       it does address some of the issues that I found

 13       viable.  And I can see where OPC is coming from

 14       from a consumer protection angle.  So when I looked

 15       through the precedent and the legal components that

 16       apply to this, I don't have any heartburn as far as

 17       the change, but I do want to be clear that that's

 18       not based on the idea that, you know, everybody

 19       else is doing it.  It's based on the principles

 20       that are built into this, that the adjustment will

 21       align better with what the cost spend is for these

 22       components, and then the need for adjustment down

 23       the road would cause less of a, maybe a jolt at

 24       that time when the adjustment would need to be

 25       trued up in some format.
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 01            So with that, Mr. Chairman, I do support the

 02       recommendation in front of me.  I am prepared to

 03       make a motion on it, but if anybody else -- any of

 04       my colleagues want to weigh in, I am happy to wait.

 05            CHAIRMAN LA ROSA:  I am going to go back to

 06       Mr. Rehwinkel, I see his light on indicating, so --

 07            MR. REHWINKEL:  Thank you, Mr. Chairman.

 08            And I would have -- put a simple request to

 09       the Commission if you decide to go forward and have

 10       a hearing, is it would be our request -- as you

 11       know we are embroiled in two major rate cases at

 12       this time.  If we go to a hearing, you have heard a

 13       lot of serious assertions about regulatory policy.

 14       We would certainly like to be able to put on a

 15       hearing and have plenty of time to do it, to bring

 16       an expert, for example, to do that.

 17            So I would just ask that this not be rushed

 18       into, you know, as fast as it can be done.  I would

 19       just ask that if you go forward, that we be given

 20       adequate time to be -- this issue is so big.  It

 21       has been around for so long.  It should be taken

 22       seriously if there is a hearing.

 23            Thank you.

 24            CHAIRMAN LA ROSA:  Thank you.  I don't

 25       disagree with the intent of that, that this, you
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 01       know, if considered, needs to be considered deeply,

 02       and the timing is key.  I think, you know, both my

 03       colleagues mentioned that not just in the timing of

 04       what's happening, but within the PSC, and what we

 05       are considering, and what's before us, but also

 06       what's happening in the world and in the economy

 07       here in the state.

 08            I want to throw a question back to staff.

 09       What would -- would anything preclude us to have a

 10       more in-depth presentation, or maybe, you know,

 11       digging deeper to understand kind of what the gap

 12       is, and the utilities that would be affected, and

 13       how, I guess how deep they would be affected before

 14       we took a vote on this?

 15            And I guess what I am saying is would there be

 16       any -- would it make sense for us to defer -- would

 17       there be an advantage, is a better way stating

 18       that, would there be an advantage for us to defer

 19       this and have staff present to us maybe kind of

 20       what some of the questions that we've had already

 21       today?

 22            MS. CIBULA:  Well, the advantage would be it

 23       would be more like a rule workshop.  So it would be

 24       getting the information before you make your

 25       decision to propose.  Because once you propose,
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 01       that is your -- the rule that you proposed.  And

 02       the hearing that comes after the proposal is just

 03       weather to make changes to that rule based on

 04       evidence that -- as deduced from the hearing.

 05            And you can have different types of hearings.

 06       You can have just a rule hearing like we have done

 07       in the past couple of years.  But there is also the

 08       option to have a 120.569 hearing as well, which is

 09       more in-depth, which we haven't done that in, like,

 10       20 years, but that is an option for the rule

 11       hearing portion of it.

 12            But the advantage would be, to defer it now,

 13       would be it would be more like a workshop, or more

 14       informal to gather the information to make a

 15       decision as to what rule you want to propose now.

 16       So it's just more like information gathering

 17       compared to you have made a decision on what rule

 18       you want to propose, and then it becomes more

 19       limited for the hearing process to just whether or

 20       not to make changes to the rule that you proposed.

 21            CHAIRMAN LA ROSA:  Okay.  If we didn't approve

 22       this item today, what would, in fact, happen?

 23       Would there anything -- would there be anything

 24       stopping us from bringing this item up, or a

 25       similar item to a rule change later down the road?
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 01            MS. CIBULA:  No, there wouldn't be a limit to

 02       that.  And we -- I guess we could decide whether we

 03       wanted to have another workshop, or whether we want

 04       to do something more informal, like maybe send out

 05       some sort of written ask -- you know, asking about

 06       written comments, or staff, itself, could do some

 07       sort of informal investigation to see what affect

 08       the rule would have based on what questions the

 09       Commissioners have.

 10            CHAIRMAN LA ROSA:  Okay.  Commissioners, any

 11       other thoughts?

 12            Commissioner Clark, you are recognized.

 13            COMMISSIONER CLARK:  I would just kind of add

 14       on to where you at, it seems like where you are at,

 15       Mr. Chairman, is extending this a little bit.

 16       Giving us some time to do a little more analysis.

 17            And I appreciate staff's work on this.  Y'all

 18       have done a tremendous job.  And I know you have

 19       been working on it for quite a long time.  But if

 20       we did have an opportunity to do a workshop,

 21       specifically my interest is in exactly the

 22       potential effect on the customers.

 23            Mr. Rehwinkel gave us some numbers, I know

 24       staff had asked -- has asked -- has been asked

 25       about some potential numbers related to the
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 01       utilities, exactly it's going to cost the customers

 02       on a monthly basis.  I mean, that's what it boils

 03       down for me, is how is this going to affect the

 04       consumer.

 05            But getting some samples from the different

 06       affected utilities, I am really interested -- and I

 07       am glad you mentioned there is only one water

 08       company that's potentially affected.  But I would

 09       certainly like to see some of the potential numbers

 10       from some of the water companies that are going to

 11       be affected on how this will affect their

 12       consumers.

 13            You know, we deal a lot with electric rates,

 14       but water -- water regulation is just as important,

 15       and those customers deserve to have the same type

 16       of protections that all of our other customers do.

 17       So I want to make sure that we are evaluating that

 18       very closely.

 19            But if we have that workshop, and we agree

 20       that we do want to go forward and then move into, I

 21       certainly would support a hearing.  I am not

 22       familiar with the extended hearing, deeper hearing.

 23       But whatever is necessary, I think that that

 24       certainly would be an opportune time.  If we had a

 25       workshop and then -- and looked at the proposed
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 01       rule, and then went into the hearing, I think that

 02       also gets us beyond the two rate cases that we are

 03       currently in right now.  We will have some more of

 04       an idea on what final rates are going to look like

 05       for both of those utilities at that time.  And that

 06       might give us a little bit more lead way into

 07       making a final decision on the rule, Mr. Chairman,

 08       just my suggestion.

 09            CHAIRMAN LA ROSA:  Thank you.  And I will

 10       clarify, and that is -- I am asking those questions

 11       because that is -- I am curious, and that is kind

 12       of where I am leaning.  I mean, my biggest concerns

 13       are customer impact and the impact of future rate

 14       cases.  So in a similar manner, I appreciate a more

 15       informal process in the sense of considering

 16       everything that's before us now.

 17            And I know that there is not necessarily a

 18       statutory timeline as far as what happens after

 19       today if this was approved.  But I think that gives

 20       us a little bit more to chew on and can, frankly,

 21       maybe answer better questions.

 22            That's where I am leaning today, but I don't

 23       want to close out the item.

 24            Commissioner Fay, you recognized.

 25            COMMISSIONER FAY:  Thank you, Mr. Chairman.
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 01            I will just say that I understand sort of the

 02       impact numbers, and maybe looking at this more

 03       based on the theory and the discussion of how this

 04       would be applied one way or another.  I feel that I

 05       am comfortable with my understanding of it and my

 06       position of it.

 07            With that said, I absolutely respect my

 08       colleagues as Commissioners.  And anytime somebody

 09       would like more time to work on something to make

 10       sure we get it right, especially when it impacts

 11       all across sectors of a utility rule, then I

 12       absolutely respect that and would support that

 13       deferral.

 14            And I am open to looking at that record and

 15       everything that's proposed, which may influence my

 16       decision.  At the end of the day, I am not

 17       foreclosing that information.  I just am

 18       comfortable at this time moving forward, but

 19       respect the process that might give more

 20       information to everybody.

 21            CHAIRMAN LA ROSA:  Thank you.

 22            Commissioner Passidomo.

 23            COMMISSIONER PASSIDOMO:  Thank you, Mr.

 24       Chairman.

 25            I had just a few brief comments.  Mostly
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 01       echoing Commissioner Fay.  I wanted to make it

 02       clear that I was also -- felt more prepared to

 03       push, you know, I -- I -- the way I looked at this

 04       was, again, it was not from the perspective of

 05       following, you know, the status quo of other states

 06       or FERC.  It was more about, you know, when we move

 07       into the next round of rate cases that we are

 08       working with the most up-to-date and true data.

 09            So it seems like, you know, why we are here is

 10       basically on that premise of the regulatory

 11       compact, meaning that, like, the utilities are

 12       afforded an opportunity to earn a fair return on

 13       their investments commensurate with the risk of

 14       investing in the utility.  And if we are not

 15       working with the adequate -- the accurate data with

 16       that, it would distort those numbers.

 17            I absolutely agree and am okay with moving

 18       into maybe a more -- like, into a Commission

 19       workshop instead of, like, the previous staff

 20       workshops that have been going on if we have a

 21       formal Commission workshop, where one or more of us

 22       is present.

 23            The thing that I would kind of want to look at

 24       is when we say in the staff rec, it's been kind of

 25       reiterated several times about lessening the
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 01       frequency of rate cases.  I am obviously in favor

 02       of that.  I think customers would be in favor of

 03       that.  There is a lot of expense that goes into it.

 04       Rate certainty is really important.

 05            So if we can find a way to be able to have

 06       some concrete numbers than just the should lessen

 07       the frequency.  If there is a way that we could

 08       actually compute that and, you know, figure out,

 09       okay, well, what would be the difference between

 10       sticking with the current rule and moving forward

 11       with this proposed rule, then what that would --

 12       how that would actually -- if there is a way to

 13       compare those two.  I know that might be kind of

 14       difficult to work through, but looking at how the

 15       difference how other states, when they made that

 16       switch, something like that.  That's something that

 17       I would be interested in if we move forward with a

 18       Commission workshop.

 19            Thank you.

 20            CHAIRMAN LA ROSA:  Thank you.

 21            Any further Commissioners?

 22            Okay, so seeing none, so I am going to look to

 23       staff on this.  I would like to defer this item.

 24       Do I need to take a formal vote on this?

 25            MS. CIBULA:  Not for a deferral.
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 01            CHAIRMAN LA ROSA:  Okay.  So I am going to

 02       offer a deferral.  Just for the record, I don't see

 03       any opposition.  I think the comments are public,

 04       and request that we do have a formal workshop in

 05       the sense that Commissioners are present, and we

 06       can flesh out some of our thoughts and questions in

 07       more detail.  So thank you.

 08            MR. REHWINKEL:  Thank you.

 09            CHAIRMAN LA ROSA:  No, thank you.

 10            And I do really appreciate staff's time and

 11       energy on this, and it's certainly presented well,

 12       and I understand that there is kind of a lot of

 13       moving parts within it, so thank you.

 14            (Agenda item concluded.)
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