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State of Florida

Public Service Commission
Capital Circle Office Center • 2540 Shumard Oak Boulevard

Tallahassee, Florida 32399-0850

-M-E-M-O-R-A-N-D-U-M-

DATE:

TO;

FROM:

RE:

July 25,2019

Office of Commission Clerk (Teitzman)

Office of the General Counsel

Division of Economics (Guffey^^^da^^^^ ^ ̂
Docket No. 20190094-EU - Petition for variance from or waiver of Rule 25-

6.049(5) and (6), F.A.C., by Calypso Tower III, LLC.

AGENDA: 08/06/19 - Regular Agenda - Proposed Agency Action - Interested Persons May
Participate

COMMISSIONERS ASSIGNED: All Commissioners

PREHEARING OFFICER:

CRITICAL DATES:

SPECIAL INSTRUCTIONS:

Fay

October 8, 2019 - The Commission must grant or deny
the petition by this date.

None

Case Background

On April 17, 2019, Calypso Tower III, LLC (the developer) filed a petition for a waiver of or
variance from Rule 25-6.049(5) and (6), Florida Administrative Code (F.A.C.). The rule requires
condominiums to individually meter electricity usage for each of its units. The developer is
constructing a new condominium it is calling Calypso Tower III (Calypso) that will be subject to
the rule. As its name implies, Calypso is the third tower in a three-tower resort called Calypso
Resort and Towers (the resort). Calypso's two sister towers are already built and are currently
operating under the resort name. The petition and this recommendation only apply to the third
tower.

On April 29, 2019, staff sent a letter to the developer pursuant to Section 120.542(8), Florida
Statutes (F.S.), seeking additional information necessary to dispose of the petition. The developer
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responded in part on May 16, 2019, and completed its response on June 6, 2019. However, the 
developer’s responses raised additional questions, so staff sent the developer a second request for 
information on June 13, 2019. The developer responded to that second request on July 10, 2019. 
The developer’s completed petition is deemed filed on July 10, 2019. See § 120.542(8), F.S. 

Gulf Power filed comments on July 12, 2019. In those comments, the company expressed 
concern about the petition but did not expressly object to it. 

Notice of the developer’s petition was published in the April 24, 2019 edition of the Florida 
Administrative Register, Vol. 45, No. 80, as required by Section 120.542(6), F.S. In accordance 
with Section 120.542(8), F.S., the petition is deemed approved if the Commission does not 
approve or deny it by October 8, 2019, which is 90 days after the developer filed its final 
response to staff’s data requests. 

This recommendation addresses whether the Commission should grant the developer’s petition. 
The Commission has jurisdiction under Sections 120.542, 366.04, and 366.05, F.S. 
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Discussion of Issues 

Issue 1:  Should the Commission grant the developer’s petition for a waiver of subsections (5) 
and (6) of Rule 25-6.049, F.A.C.? 

Recommendation:  Yes. The petition should be granted because the developer has 
demonstrated that the purpose of the underlying statutes will be achieved by other means and 
that application of the rule would create a substantial hardship and violate principles of fairness. 
However, the waiver should be subject to the following four conditions: (1) within one year of 
the closing of sale of its first residential unit, Calypso must be a licensed public lodging 
establishment under Sections 509.241 and 509.242, F.S.; (2) 92 percent of the residential units 
sold must be used solely for overnight occupancy; (3) Calypso must allocate the cost of 
electricity to the individual owners using a reasonable apportionment method; and (4) Calypso 
must file a report with the Commission 12 months after the date of closing of the sale of the first 
residential unit. The report must include the number of units sold and, of those, the number of 
units that are solely used for overnight occupancy as defined in Rule 25-6.049(8)(b), F.A.C. The 
report must also include a copy of Calypso’s public lodging license. The Commission should 
also put Calypso on notice that should Calypso ever fail to comply with these conditions, the rule 
waiver will cease to be effective and Calypso will be responsible for all costs associated with the 
conversion to individual metering. (King, Cowdery, Guffey, Redda) 

Staff Analysis:  Under Rule 25-6.049(5), F.A.C., each of Calypso’s individual units is required 
to have its own electric meter. Seven exemptions to that requirement are contained in Rule 25-
6.049(5)(a)–(g), F.A.C. For example, paragraph (5)(d) provides an exemption for hotels, and 
paragraph (5)(g) provides an exemption for condominiums that meet three specific criteria. One, 
the declaration of condominium must require that 95 percent of the units are used solely for 
overnight occupancy. Two, the condominium must maintain a registration desk, lobby, and 
central telephone switchboard. Three, the condominium must keep a record of guests’ check in 
and check out dates as well as the name of the individuals registered to occupy the unit. 

In addition, Rule 25-6.049(6), F.A.C., provides initial and ongoing reporting requirements for 
condominiums that seek an exemption to the individual metering rule under Rule 25-6.049(5)(g), 
F.A.C. The rule also allows the condominium’s electricity provider to inspect the condominium 
and collect evidence to assess whether the condominium has satisfied the criteria for the 
exemption. Lastly, the rule provides provisions that apply if the condominium fails to meet the 
requirements for the exemption in Rule 25-6.049(5)(g), F.A.C. 

Calypso does not qualify for any of the exemptions in the rule, so it is seeking a waiver. 

Legal Standard for Rule Waivers 
Section 120.542(2), F.S., lays out a two-prong test for granting waivers to administrative rules. If 
the petitioner satisfies both prongs, the Commission must grant the waiver. First, the petitioner 
must show that “application of [the] rule would create a substantial hardship or would violate 
principles of fairness.” A “substantial hardship” is a “demonstrated economic, technological, 
legal, or other type of hardship.” Principles of fairness are violated when “the literal application 
of a rule affects a particular person in a manner significantly different from the way it affects 
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other similarly situated persons who are subject to the rule.” Second, the petitioner must 
demonstrate that it will achieve the purpose of the underlying statutes by other means. 

The individual metering requirement in Rule 25-6.049(5), F.A.C., is based on the Commission’s 
authority to prescribe rate classifications and service rules for investor-owned electric utilities 
included in Sections 366.05(1) and 366.06(1), F.S., and it implements the conservation policies 
in Sections 366.81 and 366.82, F.S., also known as the Florida Energy Efficiency and 
Conservation Act, or FEECA.  

Under Section 120.542(1), F.S., the Commission can grant conditional waivers so long as the 
conditions are necessary to ensure the purposes of the underlying statutes are achieved. 

The Developer’s Petition 
According to the developer’s petition and the declaration of condominium it provided in 
response to staff’s data requests, Calypso is the third and final tower in the Calypso Resort and 
Towers development. Calypso is currently under construction and will include 250 residential 
units and 13 commercial units. It is located on the north side of Front Beach Road, across the 
street from its two sister towers, which are currently operating under the resort name. The 
developer states that when Calypso becomes a part of the resort, it will be managed by the same 
company managing the resort. According to the developer, the resort management and staff will 
conserve energy by ensuring that all electrical components are turned off when guests are not 
present. The developer further states that the building will use motion sensing technology to turn 
certain fixtures and appliances off automatically, and the resort staff will also maintain that 
equipment to ensure it is functioning properly. 

The developer states that ownership of Calypso’s 250 dwelling units will be structured as a 
condominium under Chapter 718 of the Florida Statutes, but the developer envisions Calypso 
will operate “as a resort or similar to a hotel/resort in most cases with short term rentals for beach 
vacations.” The developer predicts that “all or substantially all of the units will be used for 
transient rentals.” The developer initially claimed it would apply for a public lodging license, but 
it expressly retracted that commitment in its response to staff’s first data request. Staff 
questioned the developer as to the reason for the retraction and asked whether the developer 
intended for Calypso to “share” the resort’s public lodging license, which at the time was active 
but delinquent. In its responses, the developer expressed no intent for Calypso to obtain a public 
lodging license, and the resort’s license recently expired. 

The developer also asserts the existence of several facts that support its position that Calypso is 
similarly situated to other resort hotels and that all or substantially all of Calypso’s units will be 
used for transient rentals. The developer submitted its Panama City Beach building permits for 
Calypso, which showed that it paid a recreational impact fee for “[l]odging hotel, resort, resort 
condo.” Though Calypso is still under construction, the developer claims it is planning to use 
“nationally known reservation software” along with a rental pool agreement to help keep guest 
rooms filled and the resort operating in an orderly fashion. To aid in keeping the guest rooms 
filled, the developer also plans to advertise with travel agents and at trade conferences. The 
developer plans to have a hospitality area for guests to check in and out. The developer has also 
designed all rooms to be ADA compliant. Staff has further discovered that the online advertising 
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for Calypso’s resort units includes an estimate of the number of seasonal rentals each floorplan 
could expect and an estimate of the revenue from those rentals.1  

Finally, the developer claims that by accepting electricity through a master meter, Calypso will 
pay Gulf Power’s rates for Large Power Service (LP) rather than Residential Service (RS). It also 
supplied staff with Gulf Power’s estimate that each individual unit would demand an average of 
5 kW. 

The developer argues that it is entitled to a waiver because application of the rule violates 
principles of fairness and creates a substantial hardship. The developer intends for Calypso to 
operate as a resort hotel and will directly compete with other resort hotels. The developer claims 
that if it is not permitted to receive electricity through a master meter and pay the lower 
commercial rate, it will be forced to incur electricity expenses far above those incurred by the 
resort hotels it will compete with. The crux of the developer’s argument is that this cost 
difference puts it at a significant competitive disadvantage. This demonstrated economic 
hardship, according to the developer, amounts to a substantial hardship under Section 
120.542(2), F.S. Similarly, the developer argues that application of the rule violates principles of 
fairness because Calypso will be similar to resort hotels but will be treated differently. 

The developer further avers that it will comply with Rule 25-6.049(9)(a), F.A.C., in utilizing a 
reasonable apportionment method to allocate electricity costs amongst the individual unit owners 
based on the square footage of their individual units. 

Gulf Power’s Comments 
Gulf Power expressed two main concerns with the developer’s petition, but it stopped short of 
objecting to the petition.  

Gulf Power’s first concern is that there is no way for anyone to know if Calypso’s units will in 
fact be used for overnight occupancy because the declaration of condominium does not require 
any unit owner to rent its unit on a short-term basis. Gulf Power noted that the Commission has 
granted only a few waivers for condominiums without language in the declaration of 
condominium requiring a certain percentage of the units to be used for overnight occupancy, and 
in those cases there were other “forms of assurance that the condominium would, as a matter of 
fact, be operated as a transient lodging facility.”2 

Second, Gulf Power expressed concern about the developer’s intent to not seek a public lodging 
license from the Department of Business and Professional Regulation. It noted that such a license 
submits the licensee to safety regulations typical for transient lodging facilities, and the 
Commission has never granted a petition for a waiver from the individual metering requirement 
where the condominium did not intend to apply for and maintain a public lodging license. 

                                                 
1 Rental Projections, Calypso Tower III, http://www.calypsotoweriii.com/wp-content/uploads/2018/08/rental
projection_all.pdf (Last accessed July 16, 2019). 
2 Document No. 05500-2019 at 2 n3. 
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Staff’s Analysis of the Developer’s Petition 
Staff recommends that the developer has established the statutory requirements for a waiver of 
Rule 25-6.049(5) and (6), F.A.C. However, due to the unique circumstances of this case, staff 
recommends the Commission order Calypso to satisfy certain conditions going forward in order 
for the waiver to remain in effect. 

Literal Application of the Rule Would Violate Principles of Fairness and 
Create a Substantial Hardship for Calypso 

The developer’s argument that application of the rule will violate principles of fairness rests on 
the premise that, when construction is complete, Calypso will function as a hotel and should be 
entitled to an exemption to the individual metering requirement just as hotels are. Staff has 
determined that it is highly probable that Calypso’s resort units will be used for transient rental 
purposes for all the reasons stated in the developer’s petition and responses to staff’s data 
requests. In sum, Calypso will become part of a larger resort that is already functioning as a 
hotel. The developer’s website advertises Calypso’s individual units as rental investments, and 
the developer intends to advertise Calypso as a resort with travel agents and trade shows. The 
developer stated that Calypso’s guests will be served by the resort staff. The developer has also 
shown that it paid impact fees for a resort when obtaining its building permits, and it stated that 
Calypso is being constructed to meet the ADA requirements for a resort. Thus, Calypso will be 
similarly situated to other hotels and resorts in the area, and application of the individual 
metering requirement would violate principles of fairness. 

By extension, the developer has also established that application of the rule will cause it 
substantial hardship. Staff estimates that the unit owners of Calypso will save, collectively, 
approximately $38,000 a year in electricity costs by being able to take advantage of Gulf 
Power’s LP rates. Cost savings alone do not amount to a demonstrated economic hardship, but 
when coupled with the fact that the resort will directly compete with neighboring hotels, which 
are allowed to take advantage of the cost savings realized through master metering, the developer 
has demonstrated an economic hardship. 

Calypso will Achieve the Purposes of the Underlying Statutes by Other 
Means 

The purpose of FEECA is to promote energy conservation in Florida. The individual metering 
requirement of Rule 25-6.049(5), F.A.C., is designed to achieve that purpose by directly linking 
the amount customers pay for electricity to the amount of electricity the customer uses. This 
incentivizes customers to conserve electricity in order to minimize their electricity bills. 
However, the individual metering requirement no longer achieves FEECA’s purpose when a 
customer loses control over how much electricity is consumed within the unit. A customer that 
owns a condominium unit and rents the unit to others on a short-term basis for a flat per-night or 
per-week fee loses control over how much electricity is used in the unit. Thus, where the vast 
majority of a condominium’s residential units are rented out on a short-term basis for a flat fee, 
the individual metering requirement does not incentivize conservation.  

Condominiums that function in this manner usually have a management team and staff that serve 
the renters, maintain the individual units, and maintain the common areas. The management and 
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staff are also in the best place to conserve electricity.3 They can set air conditioners at 
appropriate levels and make sure lights and appliances are turned off when units are unoccupied. 
They can also maintain windows, doors, and appliances to ensure energy efficiency. The 
developer has stated that the resort management and staff will ensure the efficient day to day 
operations of the entire resort, including taking steps to ensure electricity is conserved where it 
can be. Thus, the developer has demonstrated that it will achieve the purpose of the underlying 
statute by other means. 

Recommended Conditions for the Developer’s Waiver 
Assuming all or substantially all of Calypso’s residential units are used solely for overnight 
occupancy as the developer envisions, the developer has demonstrated that the purpose of the 
underlying statutes will be achieved by other means and that application of the rule would both 
create a substantial hardship and violate principles of fairness. Therefore, the Commission should 
grant the petitioner a waiver to Rule 25-6.049(5) and (6), F.A.C. However, because whether 
Calypso’s residential units are used solely for overnight occupancy is dependent solely on the 
independent decisions of future, unknown owners of those units, staff recommends the waiver be 
subject to the following four conditions. 

One, Calypso must apply for a public lodging license within one year of the closing of the sale of 
the first of its residential units. Calypso must also maintain this license for as long as this waiver 
is effective. The Commission has made the maintenance of a public lodging license a condition 
of every one of the waivers it has previously granted.4 Section 509.013(4)(a), F.S., defines a 
public lodging establishment as any unit or group of units advertised or held out to the public as 
a place regularly rented to guests. And such establishments are required to be licensed under 
Section 509.241(1), F.S. In short, if the developer asserts that Calypso will function like a hotel, 
it should be licensed like a hotel. 

Two, 92 percent of the residential units sold must be used solely for overnight occupancy as that 
term is defined in Rule 25-6.049(8)(b), F.A.C. The Commission has routinely conditioned 
similar waivers on “all or substantially all” of the condominium’s units being used on a 
“transient basis.” But whereas the term “transient basis” is neither used nor defined in Rule 25-
6.049, F.A.C., “overnight occupancy” is both used and defined within the rule. Therefore, using 
the latter of those two terms leads to greater clarity. Additionally, the term “all or substantially 
all” does not provide a measurable standard in this particular case. Calypso currently has no 
residential unit owners, and the declaration of condominium does not require any future owner to 
use its unit solely for overnight occupancy. Therefore, there is no evidence to establish what 
percentage would constitute “substantially all.” An analysis of the Commission’s past waivers 
shows that those condominiums receiving waivers from the individual metering rule have 
demonstrated that, on average, 92.5 percent of their individual units were either currently being 
                                                 
3 E.g., Order No. PSC-2018-0351-PAA-EU, issued July 18, 2018, in Docket No. 20180113-EU, In re: Petition for 
variance from or waiver of individual metering requirements of Rule 25-6.046(5) and (6), F.A.C., by 4000 South 
Ocean Property Owner, LLLP.; Order No. PSC-15-0565-PAA-EU, issued Dec. 15, 2015, in Docket No. 20150222-
EU, In re: Petition for variance from or waiver of Rule 25-6.049(5) and (6), F.A.C., by 4111 South Ocean Drive, 
LLC. 
4 E.g., Order No. PSC-98-1193-FOF-EU, issued Sept. 8, 1998, in Docket No. 19980667-EU, Petition by Holiday 
Villas II Condominium Association, Inc., for variance from or waiver of Rule 25-6.049(5)(a), F.A.C., Regarding 
Electric Metering. 
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used on a transient basis or would be used on a transient basis. Therefore, 92 percent should be 
achievable.5 

Three, Calypso must allocate the cost of electricity to the individual owners using a reasonable 
apportionment method. This is a requirement of Rule 25-6.049(9)(a), F.A.C., and has been 
incorporated into previous waivers.6 

Four, Calypso must file a report with the Commission 12 months after the date of closing of the 
sale of the first residential unit. The report must include the number of units sold and, of those, 
the number of units that are solely used for overnight occupancy as defined in Rule 25-
6.049(8)(b), F.A.C. The report must also include a copy of Calypso’s public lodging license. 
This condition is necessary because Calypso is still under construction, and in the future no 
residential unit owner will be required to use its unit for overnight occupancy. Thus, there is 
some uncertainty as to whether Calypso will in fact function like a hotel once it is occupied. The 
Commission has made this same requirement in two similar waiver cases.7 

Conclusion 
Staff recommends granting the developer’s petition for a waiver of Rule 25-6.049(5) and (6), 
F.A.C., with the following conditions: 

1. Within one year of the closing of sale of its first residential unit, Calypso must be a 
licensed public lodging establishment under Sections 509.241 and 509.242, F.S. Calypso 
must also continually maintain that license. 

2. On an average annual basis, 92 percent of the residential units sold must be used solely 
for overnight occupancy. 

3. Calypso must allocate the cost of electricity to the individual owners using a reasonable 
apportionment method. 

4. Calypso must file a report with the Commission 12 months after the date of closing of the 
sale of the first residential unit. The report must include the number of units sold and, of 
those, the number of units that are solely used for overnight occupancy as defined in Rule 
25-6.049(8)(b), F.A.C. The report must also include a copy of Calypso’s public lodging 
license. 

                                                 
5 As discussed above, the first criterion for an exemption from the individual metering requirement for 
condominiums is that the declaration of condominium requires 95 percent of the condominium’s individual units be 
used solely for overnight occupancy. Rule 25-6.049(5)(g)1., F.A.C. 
6 E.g., Order No. PSC-11-0253-PAA-EU, issued June 13, 2011, in Docket No. 20110063-EU, In re: Petition for 
variance from or waiver of individual metering requirements of Rule 25-6.049(5)(a), F.A.C., by Destin Gulfgate 
Owners Association, Inc. 
7 Order No. PSC-05-1261-PAA-EU, issued Dec. 27, 2005, in Docket No. 20050601-EU, In re: Petition for variance 
or waiver from individual metering requirements of Rule 25-6.049(5)(1), F.A.C., by Fontainebleau Florida Tower 3, 
LLC d/b/a Fontainebleau III Ocean Club; Order No. PSC-03-0195-PAA-EU, issued Feb. 10, 2003, in Docket No. 
20021005-EU, In re: Petition for emergency variance from or waiver of individual metering requirement of Rule 25-
6.049(5)(a), F.A.C., by Luxury Resorts International, Inc. d/b/a The Atlantic. 
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The Commission should also put Calypso on notice that should Calypso ever fail to comply with 
these conditions or file the report, the rule waiver will cease to be effective and Calypso will be 
responsible for all costs associated with the conversion to individual metering. 
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Issue 2:  Should this docket be closed? 

Recommendation:  Yes. If no person whose substantial interests are affected by the proposed 
agency action files a protest within 21 days of the issuance of the order, a consummating order 
should be issued and this docket should be closed. (King, Cowdery) 

Staff Analysis:  If no person whose substantial interests are affected by the proposed agency 
action files a protest within 21 days of the issuance of the order, a consummating order should be 
issued and this docket should be closed. 
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Case Background

On June 17, 2019, Florida Public Utilities Company (FPUC) fi led a petition for a temporary
waiver of Rule 25-6.0436(4)(a), Florida Administrative Code (F.A.C.). The rule requires all
electric public utilities to file a depreciation study at least once every four years from the
submission date of its previous study or as specified in a Commission order. FPUC fi led its last
depreciation study on July 1, 2015. Therefore, pursuant to Rule 25-6.0436(4)(a), F.A.C., FPUC's
next depreciation study was due July 1, 2019. FPUC is requesting that it be permitted to submit
its study no later than September 3, 2019. It also requests that subsequent due dates be based on
the September fi ling date.

Notice of FPUC's petition was published in the June 20, 2019, edition of the Florida
Administrative Register, Vol. 45, No. 120, as required by Section 120.542(6), Florida Statutes
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(F.S.). No one commented on the petition within the 14-day comment period provided by Rule 
28-104.003, F.A.C. Pursuant to Section 120.542(8), F.S., the petition is deemed approved if the 
Commission does not grant or deny it by September 16, 2019. 
 
The Commission has jurisdiction under Sections 120.542, 350.115, 366.04, and 366.06, F.S. 
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Discussion of Issues 

Issue 1:  Should the Commission grant FPUC’s request for a temporary waiver of Rule 25-
6.0436(4)(a), F.A.C.? 

Recommendation:  Yes. The Commission should grant FPUC’s petition and require that it 
file a depreciation study no later than September 3, 2019. The Commission should also order that 
FPUC’s next depreciation study will be due within four years from the date that it files its 
September 2019 depreciation study. (Cowdery, Higgins)  

Staff Analysis:  FPUC is requesting that the Commission grant it a temporary waiver of Rule 
25-6.0436(4)(a), F.A.C. Pursuant to the rule, FPUC was required to file a depreciation study by 
July 1, 2019. 

Legal Standard for Rule Waivers 
Pursuant to Section 120.542(2), F.S., the Commission is required to grant waivers and variances 
from its rules “when the person subject to the rule demonstrates that the purpose of the 
underlying statute will be or has been achieved by other means by the person and when 
application of a rule would create a substantial hardship or would violate principles of fairness.” 
The statute defines a “substantial hardship” as a “demonstrated economic, technological, legal, 
or other type of hardship.” 

Under Rule 25-6.0436(4)(a), F.A.C., electric public utilities are required to submit a depreciation 
study for Commission review at least once every four years. The rule implements several 
statutes. Section 350.115, F.S., allows the Commission to “approve or establish adequate, fair, 
and reasonable depreciation rates and charges.” Section 366.06(1), F.S., requires the 
Commission to “investigate and determine the actual legitimate costs of the property of each 
utility company, . . . less accrued depreciation.” To accomplish these tasks, the Commission is 
permitted under Section 366.04(2)(f), F.S., to “prescribe and require the filing of periodic reports 
and other data as may be reasonably available.” 

FPUC’s Petition 
FPUC’s current depreciation study was due on July 1, 2019, but it asserts that preparing the 
study by that date would create a substantial hardship. FPUC states that it continues to be 
hindered by resource constraints due to the impact of Hurricane Michael on its Northwest 
Division. FPUC states that preparing the depreciation study is a time-consuming, difficult task 
under ordinary circumstances, but under current circumstances it has not been able to finalize the 
figures reflecting the full impact of Hurricane Michael on the Northwest Division’s plant.  

FPUC has asked that it be permitted to submit its study on or before September 3, 2019. FPUC 
has also requested that its next depreciation study be due within four years of the extended 
September 2019 filing date. 

FPUC states that the purpose of the underlying statutes, Sections 350.115 and 366.06, F.S., will 
still be fulfilled should the Commission grant the waiver. This is because FPUC will provide the 
Commission with the required depreciation study by September 3, 2019, which is only nine 
weeks after the current due date.  
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Staff’s Analysis and Conclusion 
The Commission has recently granted FPUC a waiver from the rule requiring it to send out 
monthly billing statements under Rule 25-6.100(1), F.A.C., based on the effects of Hurricane 
Michael.1 The Commission also granted FPUC a temporary waiver of Rule 25-7.045, F.A.C., 
and extended the time for filing FPUC’s natural gas depreciation study because of substantial 
hardship caused by Hurricane Michael.2  Staff believes FPUC has demonstrated that it would 
have been a substantial hardship for it to file a depreciation study by July 1, 2019, given its 
constrained resources resulting from Hurricane Michael. 

Section 366.04(2)(f), F.S., allows the Commission to require a utility to periodically file 
depreciation studies in order to facilitate the Commission’s duty under Sections 350.115 and 
366.06(1), F.S., to determine accurate depreciation costs for the utility. The short delay will not 
affect the Commission’s ability to establish adequate, fair, and reasonable depreciation rates and 
charges. For this reason, staff believes that FPUC has demonstrated that the purpose of the 
underlying statute will be achieved if FPUC is granted a nine-week extension of time to submit 
its depreciation study. 

Staff believes that FPUC’s request for a temporary rule waiver is reasonable and recommends 
that FPUC should be allowed to file its depreciation study on or before September 3, 2019. 
Moreover, the Commission should order that FPUC’s next depreciation study will be due within 
four years from the date that it files its September 2019 depreciation study. 

 

                                                 
1 Order No. PSC-2018-0529-PAA-EI, issued Nov. 8, 2018, in Docket No. 20180195-EI, In re: Petition for 
temporary waiver of Rule 25-6.100, F.A.C., by Florida Public Utilities Company. 
2 Order No. PSC-2019-0067-PAA-GU, issued February 22, 2019, in Docket No. 20180230-GU, In re:  Petition for 
temporary waiver of Rule 25-7.045, F.A.C., by Florida Public Utilities Company. 



Docket No. 20190130-EI Issue 2 
Date: July 25, 2019 

 - 5 - 

Issue 2:  Should this docket be closed? 

Recommendation:  Yes. If no person whose substantial interests are affected by the proposed 
agency action files a protest within 21 days of the issuance of the order, a consummating order 
should be issued and this docket should be closed. (Cowdery) 

Staff Analysis:  If no person whose substantial interests are affected by the proposed agency 
action files a protest within 21 days of the issuance of the order, a consummating order should be 
issued and this docket should be closed.  
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wastewater systems that are the subject of this rate case application.1 UIF is a wholly-owned 
subsidiary of Utilities, Inc. (UI).2 

On November 22, 2016, UIF completed the minimum filing requirements for its application 
requesting approval of interim and final water and wastewater rate increases. The test year 
established for interim and final rates was the historical 13-month average period ended 
December 31, 2015, with requested adjustments for pro forma projects. UIF requested a final 
revenue increase of $2,721,001 for water and $4,194,453 for wastewater. Additionally, the 
Utility requested a single, consolidated rate structure. 

By Order No. PSC-2016-0526-PCO-WS, issued November 22, 2016, the Commission authorized 
the collection of interim water and wastewater rates, subject to refund pursuant to Section 
367.082, Florida Statutes (F.S.). The approved interim revenue requirements represented an 
increase of $348,309 for water and $209,440 for wastewater operations.3 Additionally, the 
Commission ordered the collection of revenues totaling $530,900 held subject to refund for 
systems that appeared to be earning above their maximum return on equity (ROE).4 

A formal evidentiary hearing was held May 8-10, 2017. By Order No. PSC-2017-0361-FOF-WS, 
issued September 25, 2017, the Commission approved in part the requested increase in water and 
wastewater rates. The approved revenue requirements represented an increase of $1,924,677 for 
water and $3,287,999 for wastewater operations.5 The Commission ordered the partial refund of 
interim revenues collected.6 Additionally, the Commission approved a single, consolidated rate 
structure.  

                                                 
1 For the purposes of this recommendation, the discussion of individual systems will reference the former utility it 
belonged to prior to the corporate reorganization, as follows: Cypress Lake Utilities, Inc. (Cypress Lakes), Utilities, 
Inc. of Eagle Ridge (Eagle Ridge), Labrador Utilities, Inc. (Labrador), Lake Placid Utilities, Inc. (Lake Placid), Lake 
Utility Services, Inc. (LUSI), Utilities, Inc. of Longwood (Longwood), Mid-County Services, Inc. (Mid-County), 
Utilities, Inc. of Pennbrooke (Pennbrooke), Utilities Inc. of Sandalhaven (Sandalhaven), Sanlando Utilities 
Corporation (Sanlando), Tierra Verde Utilities, Inc. (Tierra Verde), and Utilities, Inc. of Florida (UIF-Marion, UIF-
Pinellas, UIF-Orange, UIF-Pasco, and UIF-Seminole). 
2 Order No. PSC-2016-0143-FOF-WS, issued April 12, 2016, in Docket No. 20150235-WS, In re: Joint application 
for acknowledgement of corporate reorganization and request for approval of name changes on water and/or 
wastewater certificates of Cypress Lakes Utilities, Inc. in Polk County; Utilities, Inc. of Eagle Ridge in Lee County; 
Utilities, Inc. of Florida in Marion, Orange, Pasco, Pinellas, and Seminole Counties; Labrador Utilities, Inc. in 
Pasco County; Lake Placid Utilities, Inc. in Highlands County; Lake Utility Services, Inc. in Lake County; Utilities, 
Inc. of Longwood in Seminole County; Mid-County Services, Inc. in Pinellas County; Utilities Inc. of Pennbrooke in 
Lake County; Utilities, Inc. of Sandalhaven in Charlotte County; Sanlando Utilities Corporation in Seminole 
County; and Tierra Verde Utilities, Inc. in Pinellas County, to Utilities, Inc. of Florida. 
3 Order No. PSC-2016-0526-PCO-WS, issued November 22, 2016, in Docket No. 20160101-WS, In re: Application 
for increase in water and wastewater rates in Charlotte, Highlands, Lake, Lee, Marion, Orange, Pasco, Pinellas, 
Polk, and Seminole Counties by Utilities, Inc. of Florida. (Systems authorized to collect interim rates were Lake 
Placid, UIF-Marion, UIF-Pinellas, UIF-Pasco, Tierra Verde, and the UIF-Seminole water system.) 
4 Id. (Systems with revenues held subject to refund were LUSI, Labrador, Pennbrooke, Longwood, Eagle Ridge, 
Cypress Lakes, and the UIF-Seminole wastewater system.) 
5 Order No. PSC-2017-0361-FOF-WS, issued September 25, 2017, in Docket No. 20160101-WS, In re: Application 
for increase in water and wastewater rates in Charlotte, Highlands, Lake, Lee, Marion, Orange, Pasco, Pinellas, 
Polk, and Seminole Counties by Utilities, Inc. of Florida. 
6 Id. (Systems requiring refunds were Lake Placid, UIF-Marion, UIF-Pasco, Eagle Ridge, Labrador, Pennbrooke, 
and the UIF-Seminole wastewater system.) 
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On October 20, 2017, the Office of Public Counsel (OPC) and Seminole County each filed a 
notice of administrative appeal with the First District Court of Appeal (First DCA or Court).7 
The Commission’s decision was affirmed by the First DCA in the appeal by Seminole County.8 
In OPC’s appeal, the Court affirmed the Commission’s order except as to that portion of the 
Commission’s used and useful determination involving prepaid connections. The Court 
remanded this issue to the Commission to determine the extent to which prepaid connections 
meet the requirements of Section 367.081(2)(a)2.b., F.S. For property to be considered used and 
useful in the public service under Section 367.081(2)(a)2.b., F.S., it must be shown to be “needed 
to serve customers 5 years after the end of the test year.” 

This recommendation addresses the reversed and remanded portion of OPC’s appeal, its effect 
on the Commission’s previous decisions, and the Utility’s motion for appellate rate case expense. 
The Commission has jurisdiction pursuant to Section 367.081, F.S. 

 

                                                 
7 Document Nos. 09000-2017 and 09009-2017 
8 No. 1D17-4438 
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Discussion of Issues 

Issue 1:  What adjustments should be made to comply with the First District Court of Appeal's 
mandate? 

Recommendation:  Based on the record, the flows associated with prepaid customers do not 
meet the statutory criteria of Section 367.081(2)(a)2.b., F.S., and should be removed. Therefore, 
the revised used and useful (U&U) values for LUSI’s wastewater treatment plant (WWTP) and 
Sandalhaven’s Englewood Water District (EWD) capacity should be 53.54 percent and 42.24 
percent, respectively. To reflect the revised U&U percentages, wastewater rate base should be 
decreased by $476,060, net depreciation expense should be decreased by $24,888, and Taxes 
Other Than Income (TOTI) should be decreased by $13,426. Additionally, Accumulated 
Deferred Income Taxes (ADITs) should be reduced by $6,853. (Ellis, Sewards, Trierweiler, 
Cowdery) 

Staff Analysis:  In OPC’s appeal, the Court affirmed the Commission’s order except as to that 
portion of the Commission’s used and useful determination involving prepaid connections. The 
Court remanded this issue to the Commission to determine the extent to which prepaid 
connections meet the requirements of Section 367.081(2)(a)2.b., F.S. For property to be 
considered used and useful in the public service under Section 367.081(2)(a)2.b., F.S., it must be 
shown to be “needed to serve customers 5 years after the end of the test year.” Because this issue 
was fully addressed on the record and by the parties’ post-hearing briefs, the record contains all 
facts needed by the Commission to make a determination. 

Of the systems with U&U adjustments in the Commission’s previous Final Order, LUSI and 
Sandalhaven were the only two with prepaid connections. Staff reviewed the record for evidence 
showing the extent to which the prepaid connections at issue for LUSI and Sandalhaven are 
property needed to serve customers five years after the end of the test year. 

In cross examination by OPC, UIF witness Seidman stated that prepaid customers are considered 
future customers by the Utility until such time as they connect to the system. (TR 1203) In 
response to OPC’s Ninth Set of Interrogatories, No. 220, UIF states that the Utility’s developer 
agreements do not set deadlines for construction to be completed and that the Utility does not 
know the construction schedules for developments involving prepaid connections. (EXH 108) As 
the Utility is unaware of the time period of the potential developments, it cannot be ascertained 
whether prepaid connections would connect within five years or more than five years based on 
the record. Therefore, capacity devoted to prepaid connections does not qualify under Section 
367.081(2)(a)2.b., F.S., as property used and useful in the public service. 

Staff revised the used and useful calculations for LUSI and Sandalhaven to eliminate the prepaid 
connections. The revised U&U values are 53.54 percent for LUSI’s WWTP and 42.24 percent 
for Sandalhaven’s EWD capacity. No modification is necessary to the Sandalhaven transmission 
system U&U value, as the Commission’s U&U determination in its previous Final Order was 
based on the transmission system being the sole means of delivering flows to EWD for 
treatment, in addition to the flow calculation. 
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To reflect the revised U&U percentages, staff recommends that, on a consolidated basis, 
wastewater plant be reduced by $1,589,473, accumulated depreciation be reduced by $389,703, 
contributions in aid of construction (CIAC) be reduced by $790,077, and accumulated 
amortization of CIAC be reduced by $66,367. Corresponding adjustments should be made to 
decrease net depreciation expense and TOTI by $24,888 and $13,426, respectively, for 
wastewater on a consolidated basis. As such, on a consolidated basis, wastewater rate base 
should be decreased by $476,060, net depreciation expense should be decreased by $24,888, and 
TOTI should be decreased by $13,426. Additionally, ADITs should be reduced by $6,853. The 
adjustments are shown in Tables 1-1 and 1-2 below. The recommended adjusted rate base for 
wastewater is shown on Schedule No. 1. The adjusted consolidated capital structure is shown on 
Schedule No. 2. 

Table 1-1 
Non-U&U Adjustments to Wastewater Rate Base 

Description 
Per Order No. 

PSC-2017-0361-
FOF-WS 

Staff 
Recommendation Difference 

Plant ($927,563) ($2,571,036) ($1,589,473) 
Accumulated Depreciation 371,447 761,150 389,703 
CIAC (908,978) (118,901) 790,077 
Accumulated Amortization of CIAC 256,738 190,371 (66,367) 
    Total ($1,208,356) ($1,684,416) ($476,060) 
Source: Order No. PSC-2017-0361-FOF-WS 

Table 1-2 
Non-U&U Adjustments to Wastewater Net Operating Income 

Description 
Per Order No. 

PSC-2017-0361-
FOF-WS 

Staff 
Recommendation Difference 

Depreciation Expense (Net) ($70,098) ($94,986) ($24,888) 
TOTI (6,388) (19,814) (13,426) 
    Total ($76,486) ($114,800) ($38,314) 
Source: Order No. PSC-2017-0361-FOF-WS 
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Issue 2:  What is the total revenue requirement after staff's recommended adjustments made in 
accordance with the First District Court of Appeal's mandate? 

Recommendation:  Based on the adjustments discussed in the previous issue, staff 
recommends a total revenue requirement of $15,658,716 for water and $18,747,174 for 
wastewater. (Sewards) 

Staff Analysis:  The revenue requirements as calculated in Order No. PSC-2017-0361-FOF-
WS as well as staff’s recommended revenue requirements are show in Table 2-1 below. 

Table 2-1 
Revenue Requirement 

Description 
Per Order No. 

PSC-2017-0361-
FOF-WS 

Staff 
Recommendation Difference 

Water $15,662,276 $15,658,716 ($3,560) 
Wastewater $18,840,298 $18,747,174 ($93,124) 

Source: Order No. PSC-2017-0361-FOF-WS 

Staff notes that revision of the non-U&U percentage affected the rate of return and components 
of net operating income for both water and wastewater, resulting in the difference shown in 
Table 2-1 above. Based on the adjustments discussed in the previous issue, staff recommends a 
total revenue requirement of $15,658,716 for water and $18,747,174 for wastewater. 
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Issue 3:  What are the appropriate rates after adjustments to comply with the First District 
Court of Appeal's mandate? 

Recommendation:  Staff recommends no adjustments to UIF’s existing water rates. The 
appropriate wastewater rates are reflected on Schedule No. 4 as attached and should be effective 
for service rendered on or after the stamped approval date on the tariff sheets pursuant to Rule 
25-30.475(1), Florida Administrative Code (F.A.C.). The Utility should file revised tariff sheets 
and a proposed customer notice to reflect the Commission-approved wastewater rates. In 
addition, the approved wastewater rates should not be implemented until staff has approved the 
proposed customer notice and the notice has been received by the customers. The Utility should 
provide proof of the date notice was given within 10 days of the date of the notice. (Bruce, 
Ramos) 

Staff Analysis:  As discussed in Issue 2, staff recommends adjustments to UIF’s revenue 
requirements in accordance with the First DCA’s mandate, which results in decreases to UIF’s 
revenue requirements of $3,560 (or 0.02 percent) for water and $93,124 (or 0.49 percent) for 
wastewater. Staff does not recommend any adjustments to UIF’s existing water rates because the 
0.02 percent reduction is de minimis.  

However, staff believes a reduction of $93,124 to the Utility’s wastewater revenue requirement 
warrants a change in wastewater rates. To determine the appropriate decrease to apply to 
wastewater rates, staff removed miscellaneous and reuse revenues from the revenue requirement 
as detailed in Table 3-1 below. As a result, staff calculated a reduction of 0.51 percent for 
wastewater rates and applied the reduction across-the-board.  

Table 3-1 
Wastewater Rate Decrease 

1 Revenue Requirement $18,840,298 
   
2 Less: Miscellaneous and Reuse Revenues $414,796 
   
3 Service Rate Revenues $18,425,502 
   
4 Revenue Decrease $93,124 
   
5 Percentage Service Rate Decrease (Line 4 / Line 3) 0.51% 

 

In addition, due to the revenue requirement changes, staff evaluated whether UIF’s four-year rate 
reduction (4YRR) calculations needed to be revised. The 4YRR calculations determine the 
percentage by which rates need to be reduced to reflect the removal of the amortized rate case 
expense. Staff determined that no revisions are necessary to the 4YRR calculations because, as a 
result of rounding, the resulting percentage with respect to UIF’s amortized rate case expense 
and revenue requirements did not change from what has been approved by the Commission.  
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In the Final Order, the Commission determined the quality of service for Cypress Lakes, Mid-
County, and Pennbrooke was marginal. Additionally, the quality of service for Summertree was 
deemed unsatisfactory. As a result, a penalty to the return on equity (ROE) for these systems was 
imposed as a credit that would flow back to the benefit of the customers. Staff evaluated whether 
the Utility’s ROE credits needed to be recalculated and determined no adjustments are necessary, 
because the change is de minimis and has no impact on the amount of the existing credits.  

Based on the above, staff recommends no adjustments to UIF’s existing water rates. The 
appropriate wastewater rates are reflected on Schedule No. 4 as attached and should be effective 
for service rendered on or after the stamped approval date on the tariff sheets pursuant to Rule 
25-30.475(1), F.A.C. The Utility should file revised tariff sheets and a proposed customer notice 
to reflect the Commission-approved wastewater rates. In addition, the approved wastewater rates 
should not be implemented until staff has approved the proposed customer notice and the notice 
has been received by the customers. The Utility should provide proof of the date notice was 
given within 10 days of the date of the notice. 
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Issue 4:  Should Utilities, Inc. of Florida be required to make refunds to comply with the First 
District Court of Appeal's mandate? 

Recommendation:  Yes. The calculated 0.02 percent refund for water, as well as the Lake 
Placid additional water interim refund of 0.01 percent, should be booked to CIAC in lieu of a 
refund to water customers. A 0.49 percent refund should be made to all wastewater customers. In 
addition, interim refunds are due as detailed in the table below, and because of the de minimis 
amount, these should be added to the consolidated wastewater refunds made to all customers. 

System 
Additional 

Interim Refund 
Percentage Due 

Eagle Ridge – Wastewater 0.02% 
Labrador – Wastewater 0.02% 
Pennbrooke – Wastewater  0.02% 
UIF Marion – Wastewater 0.01% 
UIF Pasco – Wastewater  0.01% 
UIF Seminole – Wastewater  0.02% 

The refunds should be made with interest in accordance with Rule 25-30.360(4), F.A.C., The 
Utility should be required to submit proper refund reports pursuant to Rule 25-30.360(7), F.A.C. 
The Utility should treat any unclaimed refunds as CIAC pursuant to Rule 25-30.360(8), F.A.C. 
(Sewards, Trierweiler) 

Staff Analysis:  As a result of the adjustments recommended by staff in accordance with the 
First DCA’s mandate, the final revenue requirements as presented in Issue 2 are less than those 
approved by the Commission in its previous Final Order.9 As such, refunds are necessary as 
discussed below. 

By Order No. PSC-2017-0361-FOF-WS, the Commission approved a total revenue requirement 
of $15,662,276 for water and $18,840,298 for wastewater. As discussed in Issue 2, staff is 
recommending an adjusted total revenue requirement of $15,658,716 and $18,747,174 for water 
and wastewater, respectively, which represents a reduction of $3,560 for water and $93,124 for 
wastewater. As a result, refunds are due to all water and wastewater customers for the time 
period between the issuance of the previous Final Order in September 2017, and the issuance of 
the Final Order on this matter, currently scheduled in August 2019.  

As discussed in Issue 3, the Commission approved ROE penalties for Cypress Lakes, Mid-
County, Pennbrooke, and Summertree which were imposed as credits for the customers of those 
systems. These credits were calculated using the incremental change in revenue requirement 
associated with the respective ROE penalties for each system. Based on the reduction in revenue 
requirement, UIF is also due a refund, as the Utility issued more credits than due to its customers 
since the Final Order. On an annual basis, these excessive credits total $29 and $20 for all water 
                                                 
9 Order No. PSC-2017-0361-FOF-WS, issued September 25, 2017, in Docket No. 20160101-WS, In re: Application 
for increase in water and wastewater rates in Charlotte, Highlands, Lake, Lee, Marion, Orange, Pasco, Pinellas, 
Polk, and Seminole Counties by Utilities, Inc. of Florida. 
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and wastewater customers, respectively. Given the de minimis amount of excessive credits, staff 
recommends the ROE penalty credits due to the Utility be offset against the total reductions to 
final revenue requirements in calculating the total refund percentages for the water and 
wastewater systems, collectively. 

Based on a net reduction of $3,531 ($3,560 - $29) for water and $93,105 ($93,125 - $20) for 
wastewater, staff calculated a total refund percentage of 0.02 percent for water and 0.49 percent 
for wastewater. 

By the previous Final Order, the Commission also approved total interim refunds in the amount 
of $298,354. Staff recalculated the impact on interim refunds associated with the recommended 
revenue requirements and has determined that additional interim refunds as listed in the table 
below. 

Table 4-1 
Interim Refunds 

System 
Refunds Per Order 

No. PSC-2017-
0361-FOF-WS 

Staff 
Recommended 

Refunds 

Additional 
Interim Refund 
Percentage Due 

Lake Placid – Water $2,429 $2,440 0.01% 
Eagle Ridge – Wastewater 19,250 19,453 0.02% 
Labrador – Wastewater 83,236 83,410 0.02% 
Pennbrooke – Wastewater  768 850 0.02% 
UIF Marion – Wastewater 17,863 17,872 0.01% 
UIF Pasco – Wastewater  97,162 97,210 0.01% 
UIF Seminole – Wastewater  77,646 77,793 0.02% 
    Total $298,354 $299,028  

Source: Order No. PSC-2017-0361-FOF-WS 

Using monthly revenues provided by the Utility and the 30-day Financial Commercial Paper 
rate, staff estimated the cumulative refund amount for the water and wastewater systems using 
the refund percentages discussed above.10 The total estimated refund due to water customers is 
$6,831 and $186,987 for wastewater customers. This includes the reduction to the revenue 
requirement, the excessive ROE penalties, and the additional interim refunds.  

Given the relatively small estimated amount of refunds due to all water customers, staff 
recommends booking the refunds to CIAC once the Utility calculates the final amount. The 
Commission has previously ordered this same treatment of refunds based on specific 
circumstances, such as the relative magnitude.11 Booking the water refunds to CIAC will benefit 
the general body of rate payers by decreasing rate base.  

                                                 
10 Document No. 04116-2019 
11 Order No. PSC-2003-0351-PAA-SU, issued March 11, 2003, in Docket No. 20020344-SU, In re: Application for 
rate increase in Monroe County by Key Haven Utility Corporation. 
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The estimated amount of additional interim refunds due to wastewater customers is only $527. 
Staff believes the administrative costs of issuing these refunds on a system specific basis, given 
the relatively small estimated amount, would be unreasonable. As such, once the Utility 
calculates the final amount of wastewater refunds, staff recommends aggregating the additional 
interim refunds to the total refund made to all wastewater customers in lieu of the individual 
interim systems.  

Based on the above, staff recommends that the calculated 0.02 percent refund for water, as well 
as the Lake Placid additional water interim refund of 0.01 percent, should be booked to CIAC in 
lieu of a refund to water customers. A 0.49 percent refund should be made to all wastewater 
customers. In addition, interim refunds are due as detailed in Table 4-1 above, and because of the 
de minimis amount, these should be added to the consolidated wastewater refunds made to all 
customers. The refunds should be made with interest in accordance with Rule 25-30.360(4), 
F.A.C. The Utility should be required to submit proper refund reports pursuant to Rule 25-
30.360(7), F.A.C. the Utility should treat any unclaimed refunds as CIAC pursuant to Rule 25-
30.360(8), F.A.C.
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Issue 5:  Should the Commission grant Utilities, Inc. of Florida's Motion for Recovery of 
Appellate Rate Case Expense? 

Recommendation:  Yes. The appropriate amount of appellate rate case expense is $39,727. 
Further, rate case expense should be allocated between the consolidated water and wastewater 
systems based on equivalent residential connections (ERCs). Additionally, staff recommends the 
authorization of a regulatory asset to recover the expense in the Utility’s next rate proceeding. 
(Sewards, Trierweiler) 

Staff Analysis:  On May 21, 2019, UIF filed a Motion for Appellate and Remand Rate Case 
Expense.12 In its motion, the Utility requested recovery of its appellate and remand rate case 
expense in the amount of $39,727. The Utility’s requested rate case expense consists of $300 in 
accounting fees and $28,687 in legal fees incurred to date. It also includes estimated legal fees of 
$9,690 and $1,050 in travel costs for legal and Utility representatives to attend the Agenda 
Conference. To support its motion, UIF cited a decision on remand made by the Commission for 
Sunshine Utilities of Central Florida (Sunshine).13 In the Sunshine case, the Utility initiated the 
appeal process and was the cost causer. The Commission determined that Sunshine was entitled 
to partially recover rate case expense based on the number of appealed issues on which the 
Utility had prevailed.  

In its motion, UIF stated it would be erroneous to reduce the rate case expense based upon the 
allocation methodology used for Sunshine. The Utility contended that because it did not file the 
appeal, the full amount of rate case expense requested should be granted, as it was necessary for 
the Utility to defend itself as the appellee on all issues. 

On May 31, 2019, OPC filed a response to UIF’s comments on remand.14 In its response, OPC 
disagreed with the Utility’s position. OPC asserted that, according to Commission precedent 
established in the Sunshine case, only rate case expense associated with issues the Utility 
prevailed on should be awarded.  

In the instant docket, OPC and Seminole County filed an appeal while UIF did not. As the Utility 
is not the cost driver of the appeal, staff believes that, regardless of the outcome of each issue, 
the Utility was prudent in its decision to incur rate case expense to defend itself. As such, staff 
recommends that the appellate rate case expense awarded should not be based on an allocation 
methodology. 

In its response, OPC also contended that recovery of estimated fees and costs to completion is 
inappropriate. In support of its argument, OPC cited an Order detailing a decision made for 
estimated appellate rate case expense for Southern States Utilities (SSU).15 

                                                 
12 Document No. 04461-2019 
13 Order No. PSC-1994-0738-FOF-WU, issued June 15, 1994, in Docket No. 19900386-WU, In re: Application for 
a Rate Increase in Marion County by Sunshine Utilities of Central Florida, Inc. 
14 Document No. 04674-2019 
15 Order No.1996-1320-FOF-WS, issued October 30, 1996, in Docket No. 19950495-WS, In re: Application for rate 
increase and increase in service availability charges by Southern States Utilities, Inc. for Orange-Osceola Utilities, 
Inc. in Osceola County; and in Bradford, Brevard, Charlotte, Citrus, Clay, Collier, Duval, Highlands, Lake, Lee, 
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In the SSU case, the Utility requested rate case expense for a possible appeal it would file 
following the issuance of the Final Order. SSU’s request was based on the assumption that it 
would eventually file an appeal. Upon review, staff believes that the SSU case is not 
representative of the facts in the instant docket. In the current case, the appeal process has 
already been completed, and the estimated costs are for events that are scheduled and required to 
complete the current docket. As such, staff believes the recovery of estimated fees and costs to 
completion are appropriate, and UIF should be allowed to recover these costs. 

Pursuant to Section 367.081(7), F.S., the Commission must determine the reasonableness of the 
requested rate case expense. Staff has examined the requested actual expenses, supporting 
documentation and estimated expenses and believes the requested rate case expense of $39,727 
is reasonable.  

Pursuant to Section 367.081(8), F.S., rate case expense should be amortized over four years 
unless a longer period can be justified and is in the public interest. The amortization period of the 
appellate rate case expense was not addressed by the Utility or OPC. By Final Order, the 
Commission established a recovery period of four years for the rate case expense approved in 
that order. As current rates have been in effect for approximately two years, staff believes that 
the inclusion of the appellate rate case expense in the existing balance would violate Section 
367.081, F.S., as the new rate case expense would be recovered in a period shorter than four 
years.  

Alternatively, the appellate rate case expense could be amortized separately, which would 
require an additional rate reduction four years later. However, the rate reduction would only be 
approximately $5,000 each for water and wastewater. Staff believes the administrative costs of 
an additional rate reduction, given the relative size of the amount, would be unreasonable. 
Further, staff notes the additional rate reduction could potentially cause undue confusion to 
customers. 

Staff believes a more reasonable approach is the creation of a regulatory asset that would allow 
the Utility to seek recovery of the expense through rates in its next rate proceeding. The 
Commission has previously ordered similar treatment of rate case expense associated with UIF’s 
Phoenix Project.16 Accounting Standards Codification 980 allows regulated companies to defer 
costs and create regulatory assets, provided that it is probable that future revenue in an amount at 
least equal to the capitalized cost will result from inclusion of that cost in allowable costs for 
rate-making purposes. This concept of deferral accounting allows utilities to defer costs due to 
events beyond their control and seek recovery through rates at a later time. 

Based on the above, staff recommends that UIF be granted recovery of appellate rate case 
expense in the amount of $39,727. Further, rate case expense should be allocated between the 
consolidated water and wastewater systems based on ERCs. Additionally, staff recommends the 
authorization of a regulatory asset to recover the expense in the Utility’s next rate proceeding.  

                                                                                                                                                             
Marion, Martin, Nassau, Orange, Osceola, Pasco, Putnam, Seminole, St. Johns, St. Lucie, Volusia, and Washington 
Counties. 
16 Order No. PSC-2014-0521-FOF-WS, issued September 30, 2014, in Docket No. 20120161-WS, In re: Analysis of 
Utilities, Inc.’s financial accounting and customer service computer system. 
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Issue 6:  Should this docket be closed? 

Recommendation:  No. This docket should remain open for staff’s verification that the Utility 
has completed the recommended refunds, filed revised tariff sheets, and filed customer notices. 
For Issue 5, related to the appellate rate case expense, if no person whose substantial interests are 
affected by the proposed agency action files a protest within 21 days of the issuance of the order, 
a consummating order will be issued and the portion of the Order dealing with appellate rate case 
expense will become final. Once all actions are complete, the docket should be closed. 
(Trierweiler, Cowdery) 

Staff Analysis:  This docket should remain open for staff’s verification that the Utility has 
completed the recommended refunds, filed revised tariff sheets, and filed customer notices. For 
Issue 5, related to the appellate rate case expense, if no person whose substantial interests are 
affected by the proposed agency action files a protest within 21 days of the issuance of the order, 
a consummating order will be issued and the portion of the Order dealing with appellate rate case 
expense will become final. Once all actions are complete, the docket should be closed. 
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Utilities, Inc. of Florida      Schedule No. 1 
Schedule of Wastewater Rate Base   Docket No. 20160101-WS 
Test Year Ended 12/31/2015       
    Per Staff Staff 
  Description Commission Recommended Recommended 
   Order  Adjustments Balance 
          
1 Plant in Service $119,883,416  $0  $119,883,416  
          
2 Land and Land Rights 775,725  0  775,725  
          
3 Non-used and Useful Components (2,430,359) (476,060) (2,906,419) 
          
4 Accumulated Depreciation (46,001,808) 0  (46,001,808) 
          
5 CIAC (42,121,095) 0  (42,121,095) 
          
6 Amortization of CIAC 26,165,784  0  26,165,784  
          
7 Working Capital Allowance 3,030,341  0  3,030,341  
          
8 Rate Base $59,302,005  ($476,060) $58,825,945  

  
      

 



Docket No. 20160101-WS   Schedule No. 2 
Date: July 25, 2019 

 - 16 - 

Utilities, Inc. of Florida           Schedule No. 2 
Capital Structure- 13 Month Average           Docket No. 20160101-WS 
Test Year Ended 12/31/2015                   

  
Description Total 

Capital 
Specific 

Adjustments 

Subtotal 
Adjusted 
Capital  

Pro rata 
Adjustments  

Capital 
Reconciled to 

Rate Base  Ratio Cost 
Rate 

Weighted 
Cost 

  
Per Order No. PSC-2017-0361-FOF-WS                        
1 Long-term Debt $180,000,000 $0 $180,000,000   ($135,974,808)   $44,025,192   39.41% 6.70% 2.64%   
2 Short-term Debt 17,100,000 0 17,100,000   (12,917,607)   4,182,393   3.74% 2.32% 0.09%   
3 Preferred Stock 0 0 0   0   0   0.00% 0.00% 0.00%   
4 Common Equity 191,433,000 0 191,433,000   (144,611,474)   46,821,526   41.92% 10.40% 4.36%   
5 Customer Deposits 209,588 22,434 232,022   0   232,022   0.21% 2.00% 0.00%   
6 Tax Credits- Zero Cost 46,232 0 46,232   0   46,232   0.04% 0.00% 0.00%   
7 Deferred Income Tax 7,339,011 9,051,646 16,390,657 

 
0 

 
16,390,657 

 
14.67% 0.00% 0.00%   

8 Total Capital $396,127,831 $9,074,080 $396,269,685 
 

($293,503,889) 
 

$111,698,022 
 

100% 
 

7.09%   
                            
Per Staff                         
9 Long-term Debt $180,000,000 $0 $180,000,000   ($136,191,619)   $43,808,381   39.39% 6.70% 2.64%   

10 Short-term Debt 17,100,000 0 17,100,000   (12,938,204)   4,161,796   3.74% 2.32% 0.09%   
11 Preferred Stock 0 0 0   0    0   0.00% 0.00% 0.00%   
12 Common Equity 191,433,000 0 191,433,000   (144,842,057)   46,590,943   41.89% 10.40% 4.36%   
13 Customer Deposits 209,588 22,434 232,022   0   232,022   0.21% 2.00% 0.00%   
14 Tax Credits- Zero Cost 46,232 0 46,232   0   46,232   0.04% 0.00% 0.00%   
15 Deferred Income Tax 7,339,011 9,043,577 16,382,588   0 

 
16,382,588 

 
14.73% 0.00% 0.00%   

16 Total Capital  $396,127,831 $9,066,011 $405,193,842 
 

($293,971,879) 
 

$111,221,963 
 

100% 
 

7.09%   
                            
                    Low High     
            RETURN ON EQUITY   9.40% 11.40%     
            OVERALL RATE OF RETURN   6.67% 7.51%     
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Utilities, Inc. of Florida     Schedule No. 3-A 
Statement of Water Operations  Docket No. 20160101-WS 
Test Year Ended 12/31/2015     
    Per Staff Staff 
  Description Commission Recommended Recommended 
   Order Adjustments Balance 
          
1 Operating Revenues: $15,662,276  ($3,560) $15,658,716  
      

 
  

  Operating Expenses   
 

  
2     Operation & Maintenance $6,280,880  $0  $6,280,880  
      

 
  

3     Depreciation 2,483,459  0  2,483,459  
      

 
  

4     Amortization 51,142  0  51,142  
      

 
  

5     Taxes Other Than Income 1,754,147  (160) 1,753,987  
      

 
  

6     Income Taxes 1,377,110  (938) 1,376,172  
          
7 Total Operating Expense $11,946,738  ($1,098) $11,945,639  
     

8 Operating Income $3,715,538  $3,713,007 
     

9 Rate Base $52,396,017  $52,396,017 
     

10 Rate of Return 7.09%  7.09% 
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Utilities, Inc. of Florida     Schedule No. 3-B 
Statement of Wastewater Operations  Docket No. 20160101-WS 
Test Year Ended 12/31/2015       
    Per Staff Staff 
  Description Commission Recommended Recommended 
   Order Adjustments Balance 
          
1 Operating Revenues: $18,840,298  ($93,124) $18,747,174  
      

 
  

  Operating Expenses   
 

  
2     Operation & Maintenance $8,034,536  $0  $8,034,536  
      

 
  

3     Depreciation 2,972,392  (24,888) 2,947,504  
      

 
  

4     Amortization 226,085  (86) 226,000  
      

 
  

5     Taxes Other Than Income 1,840,605  (18,077) 1,822,528  
      

 
  

6     Income Taxes 1,559,772  (13,551) 1,546,221  
          
7 Total Operating Expense $14,633,391  ($56,602) $14,576,790  
     

8 Operating Income $3,715,538  $4,170,384 
     

9 Rate Base $59,302,005  $58,825,945 
     

10 Rate of Return 7.09%  7.09% 
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Utilities Inc. of Florida  Schedule No. 4 
Test Year Ended 12/31/15 Docket No. 20160101-WS 
Wastewater Rates   Page 1 of 2  
  Utility’s Staff 
  Existing Recommended 
  Rates Rates 
Residential Service (RS1)   
All Meter Sizes $26.33  $26.20  
    
Charge per 1,000 gallons $4.21  $4.19  
8,000 gallon cap   
    
Residential Service (RS2)   
All Meter Sizes $52.66  $52.40  
    
Charge per 1,000 gallons $4.21  $4.19  
16,000 gallon cap   
    
Residential Service (RS3)   
Flat Rate $47.37  $47.13  
    
Residential Service (RS4)   
Flat Rate $94.74  $94.26  
    
General Service (GS1)   
Base Facility Charge by Meter Size   
5/8" x 3/4" $26.33  $26.20  
3/4” $39.50  $39.30  
1" $65.83  $65.50  
1-1/2" $131.65  $131.00  
2" $210.64  $209.60  
3" $421.28  $419.20  
4" $658.25  $655.00  
6" $1,316.50  $1,310.00  
8” $2,106.40  $2,096.00  
10” $3,817.85  $3,799.00  
    
Charge per 1,000 gallons $5.05  $5.02  
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Utilities Inc. of Florida  Schedule No. 4 
Test Year Ended 12/31/15 Docket No. 20160101-WS 
Wastewater Rates   Page 2 of 2  
  Utility’s Staff 
  Existing Recommended 
  Rates Rates 
General Service (GS2)   
5/8” x 3/4” $52.66  $52.40  
 3/4” $79.00  $78.60  
1” $131.66  $131.00  
1 1/2” $263.30  $262.00  
2” $421.28  $419.20  
3” $842.56  $838.40  
4” $1,316.50  $1,310.00  
6” $2,633.00  $2,620.00  
8” $4,212.80  $4,192.00  
10” $7,635.70  $7,598.00  
    
Charge per 1,000 gallons $5.05  $5.02  
  

  General Service (GS3)   
Flat Rate $47.37  $47.13  
    
General Service (GS4)   
Flat rate $42,869.85  $42,652.65  
(905 ERCs)   
    
Bulk Service (BS1)   
All Meter Sizes $1,527.14  $1,519.60  
(58 ERCs)     
    
Charge per 1,000 gallons $4.21  $4.19  
    
Typical Residential 5/8" x 3/4" Meter Bill Comparison (RS1) 

 
  

3,000 Gallons $38.96  $38.77  
6,000 Gallons $51.59  $51.34  
8,000 Gallons $60.01  $59.72  
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Settlement contains certain provisions regarding the deployment and transition from Automatic 
Meter Reading (AMR) technology, to AMI technology.2  

Two separate staff data requests seeking additional information regarding the Petition were 
issued on May 7, 2019, and May 30, 2019. The Company responded to Staff’s First Data 
Request on May 14, 2019, and Staff’s Second Data Request on June 13, 2019. Additionally, the 
Company filed an updated response to Staff’s First Data Request, No. 15, on June 17, 2019.  

Staff is not currently aware of any questions or concerns from the public with respect to this 
matter. Also, the parties to the 2017 Settlement do not oppose the Company’s requested relief in 
this proceeding.  

The Commission has jurisdiction in this matter pursuant to Sections 366.04, 366.05, and 366.06, 
Florida Statutes (F.S.). 

 

                                                                                                                                                             
Company, and Docket No. 20160160-EI, In re: Petition for approval of energy transaction optimization mechanism, 
by Tampa Electric Company. 
2 Id. 
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Discussion of Issues 

Issue 1:  Should the Commission approve TECO's requested accounting treatment related to its 
AMI meters? 

Recommendation:  Yes.  Staff recommends that the Commission approve TECO’s requested 
accounting treatment related to its AMI meters. (Brownless, Higgins)  

Staff Analysis:   

Background  

 On April 23, 2019, TECO filed a petition effectively requesting authorization to suspend and 
reverse the depreciation expense on assets comprising its AMI program and recommence the 
depreciation expense on those assets on January 1, 2022.  TECO first began installing and 
recording depreciation expense for AMI meters in 2016 and is in the process of replacing all of 
its current AMR meters with AMI meters.  TECO estimates that AMI meters will be deployed 
system wide by year-end 2021 along with all of the back-office functions and communication 
systems necessary to make the AMI meters fully functional.  Once the AMI meters are fully 
functional, the system will be able to provide customer service tools, remote 
connection/disconnection of service, and information regarding an individual customer’s energy 
usage.   
 
TECO is currently depreciating AMI meter investment for both regulatory and federal income 
tax purposes from the point of purchase.  The specific accounting treatment TECO is proposing 
is to remove current AMI meter investment from Plant in Service Account 101 and place it into 
Construction Work in Progress (CWIP) Account 107.  Future AMI meter investment made from 
2019 through 2021 would also be placed in CWIP Account 107 where such assets would not be 
depreciated.  On  January 1, 2022, the date that TECO estimates the AMI infrastructure will be 
fully functional, AMI meter investment would be booked to plant and depreciation expense 
would begin anew.   
 
The depreciation expense associated with the 2016 through May 2019 AMI meter investment 
that TECO is proposing be reversed totals approximately $460,000.3  TECO states that reversing 
the prior AMI depreciation would be “immaterial to the presentation of its financial statements as 
a whole.”4 
 
The accounting method by which meters are depreciated is addressed in Rule 25-6.0142, Florida 
Administrative Code (F.A.C.).  Rule 25-6.0142(1), F.A.C., incorporates the Uniform System of 
Accounts prescribed by the Code of Federal Regulations, Title 18, Chapter I, Subchapter C, Part 
101, into the rule.  By this incorporation, meters are given “cradle-to-grave” accounting 
treatment.  “Cradle-To-Grave Accounting” is defined in the rule as “[a]n accounting method 
which treats a unit of plant as being in service from the time it is first purchased until it is finally 

                                                 
3 TECO’s Response to Staff’s Second Data Request No. 4.  
4 Id. 
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junked or disposed of in another manner.” 5  Further, meters that are in the “shop for refurbishing 
or in stock/inventory awaiting reinstallation [are] treated as being in service.”  Applying this rule 
to the present situation, TECO must begin depreciating its AMI meters from the date of 
purchase. 
 
IRS Reg. Sec. 1.167(a)-(11)(e)(1) treats the depreciation of plant assets differently.  For purposes 
of depreciation for federal taxes, an asset is placed in service when it is “first placed in a 
condition or state of readiness and availability for a specifically assigned function.”  Applying 
this regulation to the present situation, TECO concludes that it does not have to begin 
depreciating the AMI meters until the date that they are fully functional, i.e., until the back-office 
functions and communications systems necessary to allow the AMI meters to fully perform are 
in place, currently estimated to be by January 1, 2022.  
 
For tax years 2016 and 2017, TECO depreciated both AMI and AMR meters for federal tax 
purposes.  TECO has not yet filed its 2018 federal tax return which is due between October 1 and 
15, 2019.  TECO intends to claim zero tax deprecation for AMI for 2018 and to true-up for the 
cumulative tax depreciation it took for years prior to 2018, thus aligning the federal tax treatment 
with the treatment requested here.   
 
The depreciation of AMR meters is also addressed in Section 8 of TECO’s 2017 Settlement 
approved by Order No. PSC-2017-0456-S-EI.6  Section 8(b) states as follows: 
 

(b)  Notwithstanding the non-deferral language in Paragraph 4, unless the 
company proposes a special capital recovery schedule and the Commission 
approves it, if coal-fired generating units or other assets are retired or planned for 
retirement of a magnitude that would ordinarily or otherwise require a special 
capital recovery schedule, such assets will continue to be depreciated using their 
then existing depreciation rates and special capital recovery issues will be 
addressed in conjunction with the company’s next depreciation study.  If the 
company installs Automated Meter Infrastructure (“AMI”) meters and retires 
Automated Meter Reading (“AMR”) meters during the Term, such assets will 
continue to be depreciated using their then existing depreciation rates and special 
capital recovery issues will be addressed in conjunction with the company’s next 
depreciation study. 
 

[Emphasis added.]  
 
TECO takes the position that Section 8(b) requires it to continue depreciating its AMR meters 
even if replaced by AMI meters.  TECO also takes the position that Section 8(b) does not address 
the depreciation treatment of AMI at all.  TECO acknowledges that the language of Section 8(b) 
can reasonably be read to mean that both AMI and AMR meters will be depreciated concurrently 
during the term of the 2017 Settlement.7  However, TECO argues that the signatories to the 2017 

                                                 
5 Rule 25-6.0142(2)(d), F.A.C. 
6 Order No. PSC-2017-0456-S-EI.  
7 The 2017 Settlement term is from November 2017 through December 31, 2021. 
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Agreement did not intend that result.  TECO states that the use of the term “assets” in Section 
8(b) “refers to the AMR meters that would be replaced by AMI meters resulting in an 
unrecovered net book value amount.”8  TECO also states that the use of the term “rates” was a 
“scrivener’s error” and should have been “rate” to “reflect the fact that there is only one 
approved rate for meters in Account 370 - Meters.”9 
 
TECO’s response to Staff’s First Data Request No. 22 in the 2017 Settlement docket indicates 
that, at the time that the 2017 Settlement was signed, the Company did intend to depreciate both 
its AMI and AMR meters concurrently at an annual rate of 7.2 percent from 2017 through 2021 
(the 2017 Settlement term).  [Attachment A]    
 
The Office of Public Counsel (OPC) agrees that TECO’s request “does not violate the terms of 
the 2017 Agreement and does not object to the relief requested in the Petition.”10  The Florida 
Industrial Power Users Group (FIPUG) and the Florida Retail Federation (FRF) “do not object to 
the relief requested in the Petition.”11  The West Central Florida Hospital Utility Association 
(HUA) does not have a position on the Petition.12   Likewise, the Federal Executive Agencies 
(FEA) do not have a position on the Petition.13 
 
The reasons given by TECO for approval of the requested AMI accounting treatment are as 
follows: 
 

• Every signatory to the 2017 Settlement either supports the proposed treatment of AMI 
depreciation or does not object to it.  [Staff First Data Request No. 15, revised on June 
17, 2019] 

 
• The change in depreciation treatment of AMI meters will match IRS Sec. 1.167(a)-

(11)(e)(1)’s treatment since they are not currently providing their “specifically designed 
function.”  [Petition at 7; Staff Second Data Request No. 1] 

 
• Allowing depreciation  of AMI meters when all AMI installations and back-office system 

integration are complete, estimated to be January 2022, prevents any intergenerational 
inequities.  [Petition at ¶ 14]  

 
• The continued depreciation of AMR meters will decrease the undepreciated net book 

value of those assets which will in turn reduce, or may eliminate, the amount of a capital 
recovery schedule for those assets in TECO’s next depreciation study filed with its next 
base rate case. 

 

                                                 
8 TECO’s response to Staff’s First Data Request No. 6. 
9 Id. 
10 TECO’s response to Staff’s First Data Request No. 15, as revised on June 17, 2019.   
11 Id. 
12 Id. 
13 Document No. 05189-2019. 
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• Per Section 9 of the 2017 Settlement, as implemented by Order No. PSC- 2019-0234-AS-
EI, 14 due to the passage of the Tax Cuts and Jobs Act of 2017 (TCJA) TECO is required 
to make a one-time bill credit of $11,500,000 in January of 2020. 

 
• The passage of the TCJA in December of 2017 also resulted in the loss of bonus 

depreciation on additions to utility plant which has a negative impact on accumulated 
deferred income taxes in the Company’s capital structure.  This negative impact will 
increase in the future as less income tax is deferred.  [Staff’s First Data Request No. 5; 
Staff’s Second Data Request at No. 6] 

 
• As of the March 2019 Earnings Surveillance Report, TECO’s rate of return (ROR) is 6.14 

percent and its return on equity (ROE) is 10.18 percent.  TECO’s current return on equity 
earnings range is 9.25 percent to 11.25 percent with a mid-point of 10.25 percent.  
[Staff’s Second Data Request No. 6]  The proposed accounting treatment for AMI would 
result in approximately a $233,000 higher net operating income and 1 basis point increase 
in return on equity in the March 2019 Earnings Surveillance Report.  [Staff’s Data 
Request No. 7]  TECO projects that by 2021, if this petition is not approved, AMI 
depreciation expense will have a 19.2 basis points negative impact on ROE.  [Staff Data 
Request No. 7]   

 
Analysis 
 
The first issue to address in determining whether TECO’s petition should be granted is to 
determine the procedural nature of TECO’s request to delay depreciation of the AMI assets.  In 
short, is this: 1) a de facto request for a waiver of Rule 25-6.0142(3), F.A.C., or 2) an addition to, 
or clarification of, the 2017 Settlement?   
 
A request for waiver of a rule is controlled by Section 120.542, F.S., and Chapter 28-104, 
F.A.C., which require that the petition for waiver be so named and filed with both the agency and 
the Joint Administrative Procedures Committee (JAPC).  Further, the request must state: 1) the 
rule or portion of the rule for which waiver is requested; 2) the statute the rule is implementing; 
3) the type of action requested; 4) the “specific facts that demonstrate a substantial hardship or 
violation of principles of fairness that would justify a waiver or variance for the petitioner”; 5) 
the “reason why the variance or the waiver requested would serve the purposes of the underlying 
statute”; and 6) whether the waiver is temporary or permanent.  TECO’s petition does not meet 
these requirements.  While some of the facts plead by TECO could demonstrate why the variance 
would serve the purposes of the underlying statutes,15 there is no argument developed on this 
point.  Additionally, TECO has not filed its petition with JAPC nor asked the Commission to 
follow the procedures set forth in Section 120.542(6), F.S.  Thus, in its present form, the petition 
does not contain the required information for processing it as a rule waiver even if the procedural 
filing requirements had been followed or could now be initiated. 

                                                 
14 Order No. PSC-2019-0234-AS-EI, issued June 14, 2019, in Docket No. 20170271-EI, In re: Petition  for recovery 
of costs associated with named tropical systems during the 2015, 2016, and 2017 hurricane seasons and 
replenishment of storm reserve subject to final true-up, Tampa Electric Company.     
15 Sections 350.115, 366.041, and 366.06(1), F.S. 
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At the most basic level, TECO’s request seeks to supplement Section 8(b) of the 2017 Settlement 
by addressing the depreciation treatment of AMI meters both during and at the end of the 
settlement term thereby allowing AMI meters to be treated differently than they otherwise would 
be under Rule 25-6.0142, F.A.C.  For this reason, staff recommends that TECO’s request be 
treated as an addition to, or clarification of, Section 8(b) of the 2017 Settlement.  
 
The standard for determining whether TECO’s request to supplement the 2017 Settlement should 
be granted is whether the requested accounting treatment is in the public interest when the 2017 
Settlement is taken as whole.  This is the same standard the Commission applied when initially 
determining whether the 2017 Settlement should be approved.16   
 
Upon review of TECO’s response to Staff’s First Data Request No. 22 in the 2017 Settlement 
docket, staff is of the opinion that TECO and the other signatories to the 2017 Settlement 
intended to depreciate both the AMR and AMI meters during the 2017 Settlement term.  This 
treatment is consistent with Rule 25-6.0142, F.A.C., and the plain language of Section 8(b).  It 
appears that the parties to the 2017 Settlement were concerned about leaving as small an amount 
as possible of undepreciated AMR expense at the end of the settlement term.  This goal is  
reasonable given that TECO was receiving bonus depreciation under federal tax provisions at 
that time.  The loss of bonus depreciation is a significant change in circumstances.  Further, staff 
agrees that TECO’s proposal to reverse all depreciation entries associated with AMI meters will 
have a very small impact on its financial statements.   
 
Additionally, the Commission’s approval of the 2017 Settlement was based, in part, on the fact 
that the parties negotiated a “stay out” provision of four years during which time base rates 
would not change, for reasons other than those provided for in the 2017 Settlement, unless 
TECO earned above or below its authorized range of 9.25 to 11.25 percent.17  The passage of the 
TCJA, which took place after the execution of the 2017 Settlement, has had an unexpected 
negative financial impact on TECO by eliminating bonus depreciation and thereby effectively 
decreasing the amount of TECO’s zero cost capital.  If no change is made to the depreciation 
treatment of AMI meters, the greater level of depreciation expense will further depress TECO’s 
ability to earn within its authorized rate of return range at current base rates.   
 
OPC does not consider TECO’s proposal to violate the terms of the 2017 Settlement nor does 
any other signatory to the 2017 Settlement oppose TECO’s request.  It is clear that TECO’s 
proposed treatment of the AMI meters will have the effect of decreasing pressure on its ability to 
earn within its authorized range and increase the likelihood that TECO can maintain its current 
base rates until December 31, 2021.  Given these factors, it is staff’s recommendation that the 
2017 Settlement, using TECO’s proposed treatment of the AMI meters, when taken as a whole, 
continues to be in the public interest.   
 
  

                                                 
16 Order No. PSC-2017-0456-S-EI. 
17 2017 Settlement at Section 1; Order No. PSC-2017-0456-S-EI at 3, 5. 
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Conclusion 

Staff recommends that the Commission approve TECO’s requested accounting treatment related 
to its AMI meters because TECO’s proposed treatment of AMI meter depreciation expense, 
when evaluated in light of the whole 2017 Settlement, continues to be in the public interest. 
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Issue 2:  Should TECO continue recording depreciation expense on existing AMR meters 
during the term of the 2017 Settlement? 

Recommendation:  Yes.  The continued depreciation of existing AMR meters is consistent 
with the 2017 Settlement.  (Brownless, Higgins)  

Staff Analysis:  It is staff’s opinion that the terms of Section 8(b) of the Company’s 2017 
Settlement, approved by Order No. PSC-2017-0456-S-EI, require TECO to continue recording 
depreciation of its AMR assets if replaced by AMI assets during the term of the settlement.  As 
such, this issue has already been addressed and ruled upon.18  Further, if AMR assets are still in 
use or in-service as defined by Rule 25-6.0142(2)(d), F.A.C., after the 2017 Settlement period, 
those assets should continue to be depreciated at the then Commission-approved rate.  

Conclusion 

Staff recommends the Company continue to follow the terms of the 2017 Settlement, specifically 
Section 8(b), as it relates to the bookkeeping of AMR meters during the settlement period. 

                                                 
18 Order No. PSC-2017-0456-S-EI. 
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Issue 3:  Should this docket be closed? 

Recommendation:  If no person whose substantial interests are affected by the proposed 
agency action files a protest within 21 days of the issuance of the order, this docket should be 
administratively closed upon the issuance of a consummating order.  (Brownless)  

Staff Analysis:   At the conclusion of the protest period, if no protest is filed, this docket 
should be administratively closed upon the issuance of a consummating order. 
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DATE: 
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Public Service Commission 
CAPITAL CIRCLE OFFICE CENTER • 2540 SHUMARD OAK BOULEVARD 

TALLAHASSEE, FLORIDA 32399-0850 
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Office of Commission Clerk (Teitzman) A t-fV\ 

Division of Accounting and Finance (Cicchetti~ 
Office of the General counsel (Brownless) I /II rv~ 

Docket No. 20180013-PU- Petition to establish a generic docket to investigate 
and adjust rates for 2018 tax savings, by Office of Public Counsel 

AGENDA: 08/06119- Proposed Agency Action- Interested Persons May Participate 

COMMISSIONERS ASSIGNED: Clark, Brown, Graham 

PREHEARING OFFICER: Clark 

CRITICAL DATES: None 

SPECIAL INSTRUCTIONS: None 

Case Background . 

The Tax Cuts and Jobs Act of 2017 (TCJA) was signed into law on December 22, 2017 and 
became effective for the taxable year beginning January 1, 2018. On January 9, 2018, the Office 
of Public Counsel (OPC) filed a "Petition to Establish Generic Docket to Investigate and Adjust 
Rates for 2018 Tax Savings." On February 6, 2018, in Order No. PSC-2018-0104-PCO-PU,' the 
Florida Public Service Commission (Commission) established jurisdiction over utilities ' tax 
savings if such a date was not contained in an applicable settlement agreement. Subsequently, the 
Commission opened separate dockets to address the tax savings for electric and natural gas 
utilities. At this time, all electric and natural gas utilities tax savings dockets have been resolved. 
The instant docket remains open to address tax savings associated with water and wastewater 
utilities (W A W). 

10rder No. PSC-2018-0104-PCO-PU, issued February 6, 2018 in Docket No. 20180013-PU, In re: Petition to 
establish a generic docket to investigate and adjust rates for 2018 tax savings, by Office of Public Counsel. 
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For WAW utilities that have income taxes included in their revenue requirement, the 2018 
annual reports are necessary to determine each utility’s earned return and if a utility earned in 
excess of its allowed return. As of July 25, 2019, 13 of 15 WAW utilities that have income taxes 
included in their revenue requirement have filed their 2018 annual reports. This recommendation 
addresses the tax savings for the 13 WAW utilities that have income taxes included in their 
revenue requirement and have filed 2018 annual reports. 

The Commission has jurisdiction in this case pursuant to Sections 366.04, 366.041, 366.06, and 
366.07, Florida Statutes.      
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Discussion of Issues 

Issue 1: What is the appropriate disposition of the tax impacts resulting from the passage of the 
TCJA for WAW utilities that have income taxes included in their revenue requirement? 

Recommendation: Of the 13 WAW utilities that have income taxes included in their revenue 
requirement and have filed their 2018 annual report, none are earning above their allowed rate of 
return range. No adjustments to base rates are necessary regarding the tax impacts resulting from 
the passage of the TCJA for these WAW utilities. (Cicchetti)   

Staff Analysis: 

The 15 WAW utilities that have income taxes included in their revenue requirement are:  

• East Central Florida Services 
• Forest Utilities 
• Gold Coast Utility Corporation 
• Indiantown Company 
• Marion Utilities 
• NHC Utilities 
• Ni Florida 
• North Beach Utilities 
• Peoples Water Service Company 
• Pine Island Cove HOA 
• Placid Lakes 
• Pluris Wedgefield 
• St. James Island 
• Utilities Inc. of Florida 
• Wildwood Water Company 

Of the 15, all have filed their 2018 annual report except Gold Coast Utility Corporation and St. 
James Island. All utilities that have filed their 2018 annual report have reported either negative 
returns or returns below their rate of return ceilings. Attachment A shows all the utilities’ Net 
Operating Income, Rate Base, Achieved Rate of Return, and Approved Rate of Return Cap.  

It is staff’s opinion that it is reasonable for the Commission to consider the earnings position of 
the utility when deciding if base rates should be reduced for changes in tax rates. Reducing base 
rates would result in cash flow reductions for the utilities, put downward pressure on earnings, 
and would accelerate the need for a rate case sooner versus later. Consequently, staff 
recommends that no adjustments to base rates are necessary regarding the tax impacts resulting 
from the passage of the TCJA for WAW utilities that have income taxes included in their 
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revenue requirement. Such treatment is consistent with the Commission’s decisions in Docket 
Nos. 20180051-GU, 20180052-GU, 20180053-GU, and 20180054-GU.2  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

                                                 
2Order No. PSC-2019-0076-FOF-GU, issued February 25, 2019, in Docket No. 20180051-GU, In re: Consideration 
of the tax impacts associated with the Tax Cuts and Jobs Act of 2017 for Florida Public Utilities Company – Gas; 
Order No. PSC-2019-0077-FOF-GU, issued February 25, 2019, in Docket No. 20180052-GU,  In re: Consideration 
of the tax impacts associated with the Tax Cuts and Jobs Act of 2017 for Florida Public Utilities Company – 
Indiantown Division; Order No. PSC-2019-0079-FOF-GU, issued February 25, 2019, in Docket No. 20180053-GU, 
In re: Consideration of the tax impacts associated with the Tax Cuts and Jobs Act of 2017 for Florida Public 
Utilities Company – Fort Meade Division; Order No. PSC-2019-0078-FOF-GU, issued February 25, 2019, in 
Docket No. 20180054-GU, In re: Consideration of the tax impacts associated with the Tax Cuts and Jobs Act of 
2017 for the Florida Division of Chesapeake Utilities Corporation. 
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Issue 2: Should this docket be closed? 

Recommendation: Yes. Upon expiration of the protest period, if a timely protest is not 
received from a substantially affected person, the decision should become final and effective 
upon issuance of the Consummating Order and this docket should be closed and separate dockets 
opened to address the tax impacts associated with the passage of the TCJA for Gold Coast Utility 
Corporation and St. James Island. (Brownless) 

Staff Analysis: Upon expiration of the protest period, if a timely protest is not received from a 
substantially affected person, the decision should become final and effective upon issuance of the 
Consummating Order and this docket should be closed and separate dockets opened to address 
the tax impacts associated with the passage of the TCJA for Gold Coast Utility Corporation and 
St. James Island. 

Gold Coast Utility Corporation and St. James Island have not yet filed their 2018 annual reports. 
Consequently, the tax impacts associated with the TCJA cannot be evaluated for these two 
utilities. Both of these utilities are facing unique circumstances that will be addressed in dockets 
of their own. Also, closing this docket will resolve this tax issue for financial reporting purposes 
for the 13 utilities identified in Issue 1 that have filed their 2018 annual reports. Staff 
recommends the instant docket be closed and individual dockets be opened to address this tax 
issue for Gold Coast Utility Corporation and St. James Island.  
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Table 1-1 
Tax Cuts and Jobs Act WAW Analysis 

  Net Operating   Achieved  Approved  
 Company Income Rate Base ROR ROR Cap 
1 East Central Florida Services  $       (114,909)  $        258,447  -44.46% 8.12% 
2 Forest Utilities  $          49,819   $     2,523,171  1.97% 4.94% 
3 Gold Coast Utility 

Corporation       5.91% 
4 Indiantown Company  $         (56,565)  $        486,821  -11.62% 4.21% 
5 Marion Utilities  $         (68,168)  $     1,232,286  -5.53% 8.19% 
6 NHC Utilities  $         (18,724)  $          71,054  -26.35% 8.74% 
7 Ni Florida  $        258,149   $     4,254,955  6.07% 8.00% 
8 North Beach Utilities  $          97,188   $     1,280,162  7.59% 7.69% 
9 Peoples Water Service 

Company  $        259,716   $     3,599,525  7.22% 8.05% 
10 Pine Island Cove HOA  $         (70,504)  $          42,979  -164.04% 8.12% 
11 Placid Lakes  $         (12,020)  $        546,969  -2.20% 6.80% 
12 Pluris Wedgefield  $          64,259   $     6,336,871  1.01% 9.85% 
13 St. James Island       8.74% 
14 Utilities, Inc. of Florida  $     6,555,469   $ 114,572,234  5.72% 7.54% 
15 Wildwood Water Company  $         (33,893)  $          89,021  -38.07% 8.18% 
Source: 2018 Annual Reports 
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Case Background

This docket was opened to investigate the billing practices of K W Resort Utilities Corporation
(KWRU) to determine if KWRU had violated any Commission order, rule or statute.' An audit
was conducted by Commission staff for the period of April 2013 through March 2017, in which

' Order No. PSC-16-0123-PAA-SU, issued March 23, 2016, in Docket No. 150071-SU, In re: Application for
increase in wastewater rates in Monroe County bv K W Resort Utilities Corporation.
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KWRU was found to have charged rates inconsistent with its tariffs.  Based on this audit, Order 
No. PSC-2018-0444-PAA-SU (Order No. PSC-2018-0444) was issued on August 31, 2018.2   
The proposed agency action portion of Order No. PSC-2018-0444 found that: 
 

• The April 2013 through March 2017 audit period utilized by Commission staff was 
reasonable. 

 
• The appropriate time period for the refunds was April 2013 through March 2016. 

 
• KWRU was required to refund Safe Harbor (Safe Harbor) $26,408 with interest in 

accordance with Rule 25-30.360, Florida Administrative Code (F.A.C.). 
 

• KWRU was required to refund Sunset (Sunset) $41,034 with interest in accordance with 
Rule 25-30.360, F.A.C. 

 
• KWRU was not required to refund rates charged for pools due to KWRU’s reasonable 

belief that the approved tariff for pools it had for Key West Golf Club–HOA “was 
applicable to any additional customers with pools.” 

 
• KWRU did not have to refund general service customers that were billed base facility 

charges (BFC) based on units instead of Florida Keys Aqueduct Authority (FKAA) 
metered rates for several reasons: 1) the error occurred during the transition from flat to 
volumetric for residential customers in which a billing software error incorrectly 
identified these customers as residential units; 2) the billing determinants in KWRU’s 
2009 rate case may have been based on units rather than meter sizes; and 3) KWRU 
corrected its billing practices following the implementation of Order No. PSC-16-0123-
PAA-SU.3 

 
• KWRU’s settlement with Roy’s Trailer Park was a reasonable solution to address that 

customer’s corrected outstanding balance from being billed by KWRU based on units 
instead of FKAA meters. 

 
The show cause portion of Order No. PSC-2018-0444 directed KWRU to show cause why it 
should not be fined a $10,000 penalty for violations of Sections 367.081(1) and 367.091(3), 
Florida Statutes (F.S.). 
   
The Office of Public Counsel (OPC) filed a protest of the PAA Order on September 21, 2018.  In 
its protest, OPC raised the issues of whether Rule 25-30.350, F.A.C., requires that refunds be 
granted for the entire period that overbilling took place, 2009 through April 2016, and the 
calculation of customer refunds.  KWRU filed a Cross Petition for Formal Evidentiary Hearing 
                                                 
2 Order No. PSC-2018-0444 has two parts.  The first part is proposed agency action (PAA) regarding the calculation 
of refunds for KWRU customers, which will be referenced herein as the PAA Order.  The second part is a show 
cause order as to why KWRU should not be penalized $10,000 which shall be referenced herein as the Show Cause 
Order. 
3 Order No. PSC-16-0123-PAA-SU, issued March 23, 2016, in Docket No. 150071-SU, In re: Application for 
increase in wastewater rates in Monroe County by K W Resort Utilities, Corp. 
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(Cross Petition) on October 1, 2018.  In its Cross Petition, KWRU protested the $10,000 penalty 
(Show Cause Order) and the refunds ordered for Safe Harbor and other customers. On March 14, 
2019, Order No. PSC-2019-0101-PCO-SU (OEP) was issued setting a final hearing on the PAA 
order issues raised by OPC and KWRU for September 17-18, 2019. 
 
On May 17, 2019, KWRU and OPC filed a Joint Motion for Approval of Stipulation and 
Settlement (Stipulation and Settlement).  The Stipulation and Settlement is contained in 
Attachment A.  The Stipulation and Settlement has the following provisions: 

• Fourth Avenue, LLC shall be refunded $1,004.34 and ITNOR Waters Edge shall be 
refunded $1,025.49 within 30 days of Commission approval of the Stipulation and 
Settlement. 

• OPC will withdraw its protest of the PAA Order filed on September 21, 2019. 

• OPC takes no position on refunds to Safe Harbor or Sunset. 

• The Stipulation and Settlement does not address the Show Cause portion of Order No. 
PSC-2018-0444. 

• KWRU will limit its contested issues to refunds to Safe Harbor and Sunset (PAA Order) 
and the penalty (Show Cause Order). 

• The Stipulation and Settlement must be approved by the Commission without 
modification.   

On May 28, 2019, KWRU filed a Motion to Abate Proceedings.  In its Motion to Abate, KWRU 
argued that the Stipulation and Settlement allowed both the PAA and Show Cause portions of 
Order No. PSC-2018-0444 to be resolved at an Agenda Conference, thereby negating the 
necessity for a formal evidentiary hearing.   On June 4, 2019, KWRU filed the direct testimony 
of Christopher A. Johnson.  The Motion to Abate was granted on June 14, 2019, by Order No. 
PSC-2019-0235-PCO-SU, suspending the hearing schedule in this docket until further notice. 

On June 14, 2019, KWRU also filed an Offer of Settlement (KWRU Offer) to resolve the 
remaining issues in this docket not addressed in the Stipulation and Settlement.  The KWRU 
Offer is contained in Attachment B.  The KWRU Offer contains the following provisions: 

• The Settlement Agreement and Release between Safe Harbor and KWRU dated May 12, 
2016, Exhibit CAJ-9 to witness Johnson’s direct testimony, releases KWRU from any 
refund which may be due to Safe Harbor in this docket for overbilling and no additional 
refunds are necessary. 

• The Settlement Agreement and Release between Sunset and KWRU dated October 23, 
2019, Exhibit CAJ-8 to witness Johnson’s direct testimony, states that the payment of 
$41,034.00 by KWRU to Sunset is a complete satisfaction of any claim that Sunset is 
owed any additional refunds for overbilling by KWRU and no additional refunds are 
necessary. 
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• KWRU is willing to pay a penalty of $2,500.00 for improper billing. 

Unlike most cases when a settlement is reached by the parties where an evidentiary hearing is 
scheduled, staff is making a substantive recommendation to the Commission on Issues 1 and 2, 
the Stipulation and Settlement and KWRU’s Offer, both of which were filed to resolve the 
unique facts and posture of this case.  The order protested here involved refunds to customers for 
which staff is not a party, and a fine for which staff is a party and acts in a prosecutorial role.  
Because all issues have become so intertwined, staff believes the most expedient process is to 
make substantive recommendations on all settlement and stipulation issues before the 
Commission.   
 
This recommendation addresses both the Stipulation and Settlement and KWRU Offer.  A 
complete resolution of both the PAA Order issues and Show Cause issue can only be achieved if 
both the Settlement and Stipulation addressed in Issue 1 and Settlement Offer addressed in Issue 
2 are approved.  The Commission has jurisdiction pursuant to Section 367.081, F.S. 
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Discussion of Issues 

Issue 1:  Should the Commission approve the Stipulation and Settlement jointly filed by KW 
Resort Utilities Corporation and the Office of Public Counsel? 

Recommendation:  Yes.  (Brownless, Schrader) 

Staff Analysis:  The Stipulation and Settlement filed by the parties on May 17, 2019, proposes 
to settle several legal and billing issues addressed in Order No. PSC-2018-0444 that were 
protested by OPC and cross-protested by KWRU.  Specifically, the Stipulation and Settlement 
requires KWRU to issue refunds to two additional KWRU customers: $1,004.34 to Fourth Ave., 
LLC, and $1,025.49 to ITNOR Waters Edge, within 30 days of the Commission’s approval of 
the Stipulation and Settlement.  These refunds would be paid in addition to any refunds issued up 
until the time of the filing of the Stipulation and Settlement, 

OPC also agrees to withdraw its protest of the PAA Order and take no position regarding further 
refunds to Safe Harbor or Sunset and to take no position on the imposition of a penalty.  The 
parties also state that the Stipulation and Settlement “is in the best interests of both the Utility 
and its customers.”  In sum, OPC has agreed to waive its right to a hearing on the factual and 
legal PAA Order issues it protested in exchange for the payment of refunds to two additional 
customers incorrectly billed by the use of BFCs based on the number of units or individual 
dwellings present behind a master meter, rather than based on the customer’s meter size.  

Under the terms of the Stipulation and Settlement, KWRU is able to contest the refunds for Safe 
Harbor and Sunset (PAA Order issues) and the penalty issue (Show Cause Order issue).  In its 
Motion to Abate, KWRU made the representation that approval of the Stipulation and Settlement 
would enable KWRU to resolve both the PAA and Show Cause Order issues “at the Commission 
Conference, negating the necessity for a formal administrative hearing.”  From this statement, 
Commission staff concludes that if given an opportunity to present oral argument on the PAA 
and Show Cause Order issues at an Agenda Conference, KWRU envisions waiving its right to an 
evidentiary hearing on these issues.  

Both OPC and KWRU have entered into the Stipulation and Settlement in good faith and 
represent that it is in the public interest.  The Stipulation and Settlement resolves some protested 
billing issues and provides an administratively efficient means of resolving the issues that 
remain: Safe Harbor and Sunset refunds and the $10,000 penalty.  Given these unique facts, the 
Stipulation and Settlement appears to be in the public interest and to fairly and reasonably settle 
the issues between KWRU and OPC in this docket.  
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Issue 2:  Should KWRU's Offer of Settlement be approved? 

Recommendation:  Yes, if the Commission votes to approve Issue 1. If the Commission does 
not vote to approve Issue 1, this case should be set for hearing with appropriate modifications to 
the filing dates made in Order No. PSC-2019-0101-PCO-SU, Order Establishing Procedure. 
(Brownless, Schrader) 

Staff Analysis:  The KWRU Offer of Settlement (KWRU Offer) proposes to settle the 
remaining issues in this docket that were not addressed by the Stipulation and Settlement. The 
KWRU Offer asks that the Commission approve resolutions to the refund amounts due to Safe 
Harbor and Sunset and approve a lower amount for the Show Cause penalty. 

Regarding the remaining refunds due to Safe Harbor and Sunset, KWRU filed the Settlement 
Agreement and Release it has reached with each party as Exhibits to witness Christopher 
Johnson’s Prefiled Direct Testimony filed on June 4, 2019.  The KWRU Offer asserts that the 
Settlement Agreement and Release reached with Safe Harbor on May 12, 2016, resolved a 
number of issues between KWRU and Safe Harbor “including, but not limited to, mutual 
obligations for refunds between the parties.”  Further, the KWRU Offer states that, pursuant to 
this agreement and release, “any refund which may be due to Safe Harbor in this docket is 
deemed satisfied and no additional refunds are necessary.” For Sunset, the KWRU Offer states 
that the Settlement Agreement and Release, dated October 23, 2018, reached between KWRU 
and Sunset, provides that in consideration of a payment made by KWRU to Sunset of 
$41,034.00, Sunset released KWRU from all claims related to any further refunds due that are 
addressed in Order No. PSC-2018-0444. 

Regarding the Show Cause penalty, KWRU states that Commission staff, during the August 6, 
2018 Agenda Conference recommended a penalty of $1,000; however the Commission increased 
this penalty to $10,000.  KWRU argues that this penalty “greatly exceeds a reasonable amount 
based upon the particular circumstances of the KWRU tariff at that time.”  In support of this 
argument, KWRU points to the arguments it previously made at the August 6, 2018 Agenda 
Conference, pointing in particular to the following discussion from the Conference:4 

Ms. [Patti] Daniels: ….I do want to reiterate and emphasize to you is that Mr. 
Friedman is absolutely correct that the –the tariff lacked clarity for many, many 
years… 

Commissioner Brown: Are you – Patti, are you saying, though, that staff had a 
role in some of the confusion that occurred? 

Ms. Daniels: Absolutely Commissioner. 

Commissioner Brown: Is that why staff is recommending a nominal fee of a thousand dollar 
fine? 

Ms. Daniel: Absolutely. 

                                                 
4 Agenda Conference 25-26, Aug 6, 2018. 
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In consideration of its arguments, KWRU’s Settlement requests that the Commission approve a 
penalty of $2,500 to resolve the Show Cause portion of Order No. PSC-2018-0444. 

Regarding the refunds to Safe Harbor and Sunset, it appears that KWRU and those customers 
have reached a mutually agreeable resolution of the amounts due to those customers.  Regarding 
the Show Cause penalty, it appears that while KWRU did violate its approved tariff, KWRU has 
reasonably shown that Commission staff had at least some role in the confusion that KWRU 
asserts it had regarding the interpretation and application of the tariff.  Finally, KWRU has 
corrected its billing practices and is currently billing in accord with its tariff.  Given these unique 
facts, acknowledging the agreements between KWRU and both Marinas and accepting a lower 
penalty of $2,500 appears to be reasonable and in the public interest.   

Due to the unique facts in this case, a complete resolution of both the PAA Order issues and 
Show Cause issue can only be achieved if both the Settlement and Stipulation addressed in Issue 
1 and the Settlement Offer addressed in Issue 2 are approved.  Therefore, if the Commission 
approves the Stipulation and Settlement in Issue 1, staff would also recommend approval of the 
KWRU Offer.  If the Commission does not vote to approve the Stipulation and Settlement in 
Issue 1, then staff recommends that the KWRU Offer not be accepted and that this matter be set 
for hearing with appropriate modifications to the filing dates established in Order No. PSC-2019-
0101-PCO-SU. 
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Issue 3:  Should this docket be closed? 

Recommendation:  Staff recommends that if the Commission approves both the Stipulation 
and Settlement and the KWRU Offer, and if no person whose substantial interests are affected by 
the proposed agency action files a protest within 21 days of issuance of the order, this docket 
should be administratively closed upon the issuance of a consummating order. If the Commission 
does not approve both the Stipulation and Settlement and the KWRU Offer, this docket should 
remain open pending resolution at hearing. (Brownless, Schrader) 

Staff Analysis:  Staff recommends that if the Commission approves both the Stipulation and 
Settlement and the KWRU Offer, and if no person whose substantial interests are affected by the 
proposed agency action files a protest within 21 days of issuance of the order, this docket should 
be administratively closed upon the issuance of a consummating order. If the Commission does 
not approve both the Stipulation and Settlement and the KWRU Offer, this docket should remain 
open pending resolution at hearing. 
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