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State of Florida

Public Service Commission
Capital Circle Office Center • 2540 Shumard Oak Boulevard

Tallahassee, Florida 32399-0850

-M-E-M-O-R-A-N-D-U-M-

DATE:

TO:

FROM:

RE:

August 27, 2019

Office of Commission Clerk (Teitzman)

Office of the General Counsel (King)
Division of Economics (Guffey, Coston)

Docket No. 20190041-WS - Proposed adoption of Rule 25-30.0115, F.A.C.,
Definition of Landlord and Tenant.

AGENDA: 09/05/19 - Regular Agenda - Rule Proposal - Interested Persons May Participate

COMMISSIONERS ASSIGNED: All Commissioners

PREHEARING OFFICER:

RULE STATUS:

SPECIAL INSTRUCTIONS:

Administrative

Proposal may be deferred

None

Case Background

At the January 8, 2019 Agenda Conference, staff brought a recommendation to the Commission
in Docket No. 20180142-WS recommending that the Commission issue an order to show cause
to Palm Tree Acres for providing water and wastewater services without a certificate of
authorization in contravention of Section 367.031, Florida Statutes (F.S.).' The core issue was
whether Palm Tree Acres is a utility subject to the Commission's jurisdiction.

Section 367.021(12), F.S., defines a utility subject to the Commission's jurisdiction as "every
person, lessee, trustee, or receiver owning, operating, managing, or controlling a system, or
proposing construction of a system, who is providing, or proposes to provide, water or
wastewater service to the public for compensation," except for those individuals and entities

' Document No. 07686-2018, filed in Docket No. 20180142, Initiation of show cause proceedings against Palm
Tree Acres Mobile Home Park, in Pasco County, for Noncompliance with Section 367.031, F.S., and Rule 25-
30.033, F.A.C.
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exempted from Commission regulation as a utility in Section 367.022, F.S. Palm Tree Acres 
argued that it was one of the entities exempted from Commission regulation under Section 
367.022, F.S. Specifically, it argued that it fit the exemption in Section 367.022(5), F.S., which 
provides that “[l]andlords providing service to their tenants without specific compensation for 
the service” are exempt from the Commission’s jurisdiction. 

Staff and certain residents of Palm Tree Acres argued that Palm Tree Acres was not a landlord as 
that term is used in Section 367.022(5), F.S., nor were the residents that owned their lots tenants. 

Four days before the January 8, 2019 Agenda Conference, Palm Tree Acres sent the Commission 
a letter arguing that staff’s interpretation of “landlord” and “tenant” in Section 367.022(5), F.S., 
constituted a rule of general applicability that was not adopted pursuant to the requirements of 
the Administrative Procedure Act. Thus, if the Commission pursued enforcement action via 
staff’s interpretation of Section 367.022(5), F.S., Palm Tree Acres would initiate an unadopted 
rule challenge. Palm Tree Acres reinforced this intention at the January 8, 2019 Agenda 
Conference. 

At the January 8, 2019 Agenda Conference, the Commission voted to defer consideration of 
staff’s recommendation and initiated rulemaking to explore the possibility of adopting a rule 
defining “landlord” and “tenant” as used in Section 367.022(5), F.S. 

Notice of initiation of rulemaking appeared in the February 15, 2019 edition of the Florida 
Administrative Register (vol. 45, issue 32). The notice also set the time and place for a staff-led 
rule development workshop, which was held on March 4, 2019. The workshop was attended by 
representatives from the Florida Manufactured Housing Association (FMHA); the Goss family, 
who owns several mobile home parks in Florida, including Palm Tree Acres; and the Office of 
Public Counsel (OPC). All three filed post-workshop comments on March 18, 2019. 

This recommendation addresses whether the Commission should propose the adoption of a new 
rule to define the terms “landlord” and “tenant” in Section 367.022(5), F.S. The Commission has 
jurisdiction pursuant to Sections 120.54, 367.121(1)(f), and 367.022, F.S. 
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Discussion of Issues 

Issue 1:  Should the Commission propose the adoption of Rule 25-30.0115, F.A.C., Definition 
of Landlord and Tenant? 

Recommendation:  Yes, the Commission should propose the adoption of Rule 25-30.0115, 
F.A.C., as set forth in Attachment A. Additionally, the Commission should certify the rule as a 
minor violation rule. (King, Guffey) 

Staff Analysis:   Section 367.021(12), F.S., defines a utility subject to the Commission’s 
jurisdiction as “every person, lessee, trustee, or receiver owning, operating, managing, or 
controlling a system, or proposing construction of a system, who is providing, or proposes to 
provide, water or wastewater service to the public for compensation.” Section 367.022, F.S., 
provides exemptions from Commission regulation for a finite group of individuals and entities. 
Section 367.022(5), F.S., contains an exemption for “[l]andlords providing service to their 
tenants without specific compensation for the service.” Staff is recommending that the 
Commission propose a new rule that would define the terms “landlord” and “tenant,” as used in 
that exemption. As set forth in Attachment A, staff’s recommended rule language reads as 
follows: 

25-30.0115 Definition of Landlord and Tenant 

As used in Section 367.022(5), F.S.: 

 (1) “landlord” is the party who conveys a possessory interest in real 
property to a tenant by way of a lease and who provides water and/or wastewater 
service to the tenant at that property; and 

 (2) “tenant” is the party to whom the possessory interest in real property is 
conveyed by the landlord by way of a lease and who receives water and/or 
wastewater service from the landlord at that property. 

The recommended language is based on the plain and ordinary meaning of landlord and tenant, 
and related terms, as defined by the eleventh edition of Black’s Law Dictionary. Black’s Law 
Dictionary defines landlord as “[s]omeone who rents a room, building, or piece of land to 
someone else.” A lessor, which Black’s deems a synonym to landlord, is “[s]omeone who 
conveys real or personal property by lease.” A tenant is “[s]omeone who holds or possesses lands 
or tenements by any kind of right or title.” And a lessee is “[s]omeone who has a possessory 
interest in real or personal property under a lease.”  

Finally, Black’s also defines a “landlord-tenant relationship.” The relationship is created by 
lease, either express or implied, and must include “a landlord’s reversion, a tenant’s estate, [and] 
transfer of possession and control of the premises.” During the rulemaking process, staff used the 
word “agreement” instead of “lease” in discussions of potential rule language. However, staff 
recommends using “lease” instead of “agreement” because the former is more precise. 
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The only addition staff made to these dictionary definitions was a clause mandating that the 
landlord provide and the tenant receive the water and wastewater services at the conveyed 
property. This requirement comports with a plain reading of the text of Section 367.022(5), F.S., 
and the Legislature’s declared intent of Commission regulation of water and wastewater utilities 
as it appears in Section 367.011, F.S.  

Staff’s recommended definitions of landlord and tenant are also consistent with previous 
Commission practice.2 The decision in Order No. PSC-92-0746-FOF-WU is on point. In that 
case, the Commission denied Gem Estates’ request for an exemption from Commission 
jurisdiction under Section 367.022(5), F.S., because the mobile home owners in Gem Estates 
owned their own land.3 Because the residents owned their lots, the subdivision owner was not a 
landlord. 

Stakeholder Comments 
Staff received comments from the Goss family, FMHA, and OPC. OPC and the Goss family also 
submitted suggested changes to staff’s recommended language. The Goss family and FMHA 
disagreed with staff’s recommended language, and the Goss family’s suggested language is 
substantially different from staff’s recommended language. OPC, on the other hand, generally 
agreed with staff’s recommended language, but made one suggested change that does not change 
the substance of staff’s recommended language.   

The Goss family owns 27 mobile home parks in Florida, including Palm Tree Acres. The crux of 
its argument is that staff’s definitions of landlord and tenant are too narrow and ignore certain 
landlord-tenant relationships recognized in Chapter 723, F.S. Consistent with its argument that 
both mobile home park and mobile home subdivision owners should be considered landlords, the 
Goss family suggests the following changes to staff’s recommended language: 

 (1) “landlord” is the party who conveys a possessory interest in, or access 
to, real property to a tenant by way of agreement4 between the two parties and 

                                                 
2 E.g., Order 24806, issued July 11, 1991, in Docket 19910385-SU, In re: Request for exemption from Florida 
Public Service Commission regulation for a wastewater treatment plant in Highlands County by Oak Leafe 
Wastewater Treatment Plant (noting “some of Oak Leafe’s residents will own their lots,” citing the definition for 
“tenant” in Section 83.43(4), F.S., and declaring that Oak Leafe will not provide service solely to tenants); Order 
21711, issued August 10, 1989, in Docket No. 19890514-WS, In Re: Request by Rubidel Recreation, Inc. for 
Exemption from FPSC Regulation for Water and Sewage Treatment Facilities in Lake County (“Because there will 
be property owners in the [utility’s] service area . . . , . . . the utility does not meet the requirements of [the 
exemption in Section 367.022(5), F.S.].”); see, e.g., Order 24311, issued April 2, 1991, in Docket No. 1990733-WS, 
In Re: Request for Exemption from Florida Public Service Commission Regulation for Water and Wastewater 
Systems in Lake County by Stewart/Barth Utility (holding that the utility was not a landlord for the tenants of 
condominiums not owned by the utility); Order 23150, issued July 5, 1990, in Docket No. 19870060-WS, In re: 
Resolution by Board of Sumter County Commissioners declaring Sumter County subject to jurisdiction of Florida 
Public Service Commission (deciding that a mobile home park owner qualified as a landlord where several of its 
residents possessed their lots under 99-year leases). 
3 Issued August 4, 1992, in Docket No. 19920281-WU, In re: Request for exemption from Florida Public Service 
Commission regulation for provision of water service by Gem Estates Water System in Pasco County. 
4 As previously discussed, the word “agreement” was used in earlier drafts of the rule, but staff is recommending 
that the proposed rule use “lease” instead of “agreement” because the former is more precise. 
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who provides water and/or wastewater service to the tenant as part of that 
conveyance at that property; and 

 (2) “tenant” is the party to whom the possessory interest in, or access to, 
real property is conveyed by the landlord and who receives water and/or 
wastewater service from the landlord as part of that conveyance at that property. 

The Florida Mobile Home Act 
The Goss family’s suggested language, which is based mainly on Chapter 723 of the Florida 
Statutes, is substantially different from staff’s recommended language. Specifically, the Goss 
family argues that Chapter 723, also known as the Florida Mobile Home Act, labels mobile 
home subdivision owners as landlords and labels owners of lots in that subdivision as tenants. 
Therefore, the Goss family argues the Commission should likewise recognize mobile home 
subdivision owners as landlords in interpreting the exemption in Section 367.022(5), F.S. FMHA 
echoed this argument in its post-workshop comments, but it did not suggest specific rule 
language. 

The Goss family supports this argument with the example of Palm Tree Acres, which is both a 
mobile home park and a mobile home subdivision regulated under Chapter 723. The Goss family 
argues that Palm Tree Acres is a landlord in its capacity as a mobile home subdivision because 
even though it does not rent the lot owners their lots, it is renting the lot owners access to and use 
of common amenities in the park/subdivision. This argument trades on a conflation of two terms 
of property law: license and lease.  

A tenant under a lease is one who has been given a possession of land which is 
“exclusive even of the landlord except as the lease permits his entry, and saving 
always the landlord’s right to enter to demand rent or to make repairs.” A licensee 
is one who has a “mere permission to use land, dominion over it remaining in the 
owner and no interest in or exclusive possession of it being given” to the 
occupant. 

Turner v. Fla. State Fair Auth., 974 So. 2d 470, 473–74 (Fla. 2d DCA 2008) (quoting Seabloom 
v. Krier, 219 Minn. 362, 18 N.W.2d 88, 91 (1945)); License, Black’s Law Dictionary (11th ed. 
2019). Staff believes that by granting lot owners access to and use of a park’s common areas, a 
mobile home subdivision owner creates a licensor-licensee relationship rather than a landlord-
tenant relationship. See Napoleon v. Glass, 229 So. 2d 883, 885 (Fla. 3d DCA 1969). 

To conform the Commission’s definitions of landlord and tenant to the Goss family’s 
interpretation of Chapter 723, F.S., the Goss family’s suggested rule language, unlike staff’s 
recommended language, does not include the phrase “at the property.” Instead, the Goss family 
suggests that the definitions require that the provision water and wastewater services be part of 
the conveyance to the lot owners of access to or use of other property and services. 

However, the landlord/tenant exemption makes little sense if the water and wastewater services 
are not provided at the leased property. In Section 367.011(3), F.S., the Legislature specifically 
declared that Commission regulation of water and wastewater utilities is predicated on concerns 
about public health, safety, and welfare. Such concerns arise in the context of public utilities 
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because the service is essential and the customer only has one choice of provider at any given 
location. But a tenant purchasing water and wastewater services from his or her landlord for 
delivery at the real property conveyed by the parties’ lease has the ability to switch utilities by 
moving at the end of the lease. Landowners lack this ability because to move they would have to 
sell their property, presumably at a significant loss if the sole utility provides subpar services, 
charges excessive rates, or disconnects service to the property. 

Additionally, staff disagrees with the broader arguments of the Goss family and FMHA that 
Chapter 723 defines mobile home subdivision owners as landlords and the owners of lots mobile 
home subdivisions as tenants. Chapter 723 is aimed primarily at regulating the relationship 
between a mobile home park owner and a mobile home owner who rents a lot from the park. See 
§ 723.004, F.S. (finding there are factors unique to the relationship between a mobile home park 
owner and one who rents a lot from a mobile home park owner). Given the plain and ordinary 
definition of a landlord-tenant relationship is based on the conveyance of a possessory interest in 
real property, it should be no surprise that those terms would appear in statutes primarily 
regulating a relationship in which one person—a mobile home park owner—conveys a 
possessory interest in real property to another—a mobile home owner. The Goss family appears 
to argue that because Section 723.002(2), F.S., applies 8 of Chapter 723’s almost 70 sections to 
mobile home subdivision owners and owners of lots in mobile home subdivisions, that somehow 
a landlord-tenant relationship is created between the subdivision owner and the lot owner. 
However, none of those 8 sections create a landlord-tenant relationship between mobile home 
subdivision owners and lot owners. 

It is telling that the Goss family relies mainly on Section 723.058(3), F.S., to support its 
argument that Chapter 723 labels mobile home subdivision owners as landlords. That section 
provides that 

No mobile home owner, owner of a lot in a mobile home subdivision, or 
purchaser of an existing mobile home located within a park or mobile home 
subdivision, as a condition of tenancy, or to qualify for tenancy, or to obtain 
approval for tenancy in a mobile home park or mobile home subdivision, shall be 
required to enter into, extend, or renew a resale agreement. 

At best, Section 723.058(3), F.S., uses the terms “lot owner” and “tenancy” in the same sentence. 
However, nowhere does Section 723.058(3), F.S., define a lot owner as a tenant or a subdivision 
owner as a landlord. The term “tenancy” is used, not as a term of art, but colloquially as a term to 
describe one’s ability to take up residence in the park/subdivision. In short, the section prohibits 
a mobile home park or subdivision owner from conditioning one’s ability to reside in the park or 
subdivision on the execution of a resale agreement. Using Section 723.058(3), F.S., to imply that 
the entire chapter is intended to create a landlord-tenant relationship between a mobile home 
subdivision owner and a lot owner is not supported by the law. 

Additionally, staff believes it is outside the scope of the Commission’s statutory authority to 
interpret Section 367.022(5), F.S., in a way that goes beyond the plain and ordinary meaning of 
the terms used by the Legislature in that section. Nothing in Chapters 723 or 367 indicate that the 
Commission should refer to Chapter 723 in defining terms used in Section 367.022(5), F.S. 
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Moreover, as discussed above, the Commission has consistently used the plain and ordinary 
meaning of the terms “landlord” and “tenant” when applying Section 367.022(5), F.S. 

The Cost of Regulation 
The Goss family and FMHA’s second argument is that regulating mobile home subdivisions as 
utilities will saddle the subdivision’s residents with much higher costs for water and wastewater 
services; therefore, the Commission should interpret “landlord” and “tenant” in a way that avoids 
imposing these costs. In a May 4, 2018 letter to the Commission’s General Counsel, FMHA 
argued that staff’s interpretation of Section 367.022(5), F.S., would subject “many of its 
member[]” parks and subdivisions to costly regulation. But in its post-workshop comments, 
FMHA stated that it could identify few parks and subdivisions, if any, that would be subject to 
regulation under staff’s recommended rule. 

The Goss family again turned to Palm Tree Acres as an example of these increased costs. It 
presented analysis showing that Palm Tree Acres’ 19 lot owners would pay approximately $469 
per month for water and wastewater services if Palm Tree Acres was regulated by the 
Commission. However, it appears that the analysis allocates regulatory costs to only those 19 
customers, even though the utility currently has 244 customers. If the analysis had properly 
allocated those costs to all 244 customers, the monthly cost for those 19 customers would likely 
be considerably lower. 

Staff has considered the stakeholder comments regarding the alleged increased costs of 
regulation, but finds them unpersuasive. First, as explained above, staff’s recommended 
language is consistent with previous Commission practice. The scope of the Commission’s 
jurisdiction remains unchanged, which means the rule would not bring any entities under the 
Commission’s jurisdiction that were not previously subject to its jurisdiction. 

Second, as explained above, the Goss family’s suggested changes are not consistent with the 
plain and ordinary meaning of the terms landlord and tenant. Staff recommends definitions that 
hew to the plain and ordinary definitions of those words as found in Black’s Law Dictionary for 
two reasons. One, Florida courts have developed well-established law guiding statutory 
interpretation that is based on using the plain and ordinary meaning of words as discerned by 
dictionaries. W. Fla. Reg’l Med. Ctr., Inc. v. See, 79 So. 3d 1, 8–9 (Fla. 2012). Two, the 
Commission’s interpretation of statutes is no longer afforded deference when reviewed by 
courts. Art. V, § 21, Fla. Const.; Citizens v. Brown, 269 So. 3d 498, 504 (Fla. 2019). Therefore, 
if a court was asked to review the Commission’s interpretation of Section 367.022(5), F.S., as 
embodied in Rule 25-30.0115, F.A.C., the validity of the Commission’s interpretation would 
depend almost completely on whether its interpretation conformed to the well-established rules 
of statutory interpretation used by courts. See W. Fla. Reg’l Med. Ctr., 79 So. 3d at 8–9. 

The Commission’s rules are designed to implement the purposes of statutes. Many of those 
statutes contain broad policy goals that afford the Commission discretion in crafting programs to 
achieve those purposes. But Section 367.022, F.S., is different. It prescribes the Commission’s 
jurisdiction in clear and definite terms. It does not give the Commission discretion to decide the 
limits of its jurisdiction. When the terms of a statute are plain and unambiguous, changing that 
plain meaning is solely within the purview of the Legislature. 
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Written or Oral Agreements 
OPC largely agreed with staff’s proposed rule language. It did, however, suggest the following 
change: “(1) ‘landlord’ is the party who conveys a possessory interest in real property to a tenant 
by way of agreement,5 either written or oral, and who provides water and/or wastewater service 
to the tenant at that property . . . .” 

OPC’s concern is that, in the absence of its suggested addition, a landlord-tenant relationship 
could be limited based on whether the lease is written or oral. Staff recommends the Commission 
determine that this clarification is unnecessary. A lease of real property can be made orally6 or in 
writing, and the current language incorporates both. 

Minor Violation Rules Certification 
Pursuant to Section 120.695, F.S., beginning July 1, 2017, for each rule filed for adoption, the 
agency head must certify whether any part of the rule is designated as a rule the violation of 
which would be a minor violation. Under Section 120.695(2)(b), F.S., a violation of a rule is 
minor if it does not result in economic or physical harm to a person or adversely affect the public 
health, safety, or welfare or create a significant threat of such harm. Rule 25-30.0115, F.A.C., 
will be a minor violation rule. The rule is purely informational; therefore, a violation will not 
result in economic or physical harm to a person or an adverse effect on the public health, safety, 
or welfare or create a significant threat of such harm. Therefore, for the purposes of filing the 
rule for adoption with the Department of State, staff recommends that the Commission certify 
proposed Rule 25-30.0115, F.A.C., as a minor violation rule. 

Statement of Estimated Regulatory Costs 
Pursuant to Section 120.54(3)(b)1., F.S., agencies are encouraged to prepare a statement of 
estimated regulatory costs (SERC) before the adoption, amendment, or repeal of any rule. A 
SERC was prepared for this rulemaking and is appended as Attachment B. As required by 
Section 120.541(2)(a)1., F.S., the SERC analysis includes whether the rule is likely to have an 
adverse impact on economic growth, private sector job creation or employment, or private sector 
investment in excess of $1 million in the aggregate within 5 years after implementation. The 
adoption of this rule will not cause any of the impact/cost criteria to be exceeded. 
 
The SERC concludes that the rule will not likely increase, directly or indirectly, regulatory costs 
in excess of $200,000 in the aggregate in Florida within 1 year after implementation. Further, the 
SERC concludes that the rule will not likely increase regulatory costs, including any 
transactional costs or have an adverse impact on business competitiveness, productivity, or 
innovation in excess of $1 million in the aggregate within 5 years of implementation. Thus, the 
rule does not require legislative ratification, pursuant to Section 120.541(3), F.S.   
 
In addition, the SERC states that the rule would have no impact on small businesses, would have 
no implementation or enforcement cost on the Commission or any other state and local 
government entity, and would have no impact on small cities or small counties. The SERC states 

                                                 
5 As previously discussed, the word “agreement” was used in earlier drafts of the rule, but staff is recommending 
that the proposed rule use “lease” instead of “agreement” because the former is more precise. 
6 Florida’s Statute of Frauds, which can be found in Section 725.01, F.S., limits an oral lease of real property to a 
length of one year or less. 
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that there will be no transactional costs likely to be incurred by individuals and entities required 
to comply with the requirements. 

Conclusion 
The Commission should propose the adoption of Rule 25-30.0115, F.A.C., as set forth in 
Attachment A. Additionally, the Commission should certify the rule as a minor violation rule. 
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Issue 2:  Should this docket be closed? 

Recommendation:  Yes. If no requests for hearing or comments are filed, the rule should be 
filed with the Department of State, and the docket should be closed. (King) 

Staff Analysis:  If no requests for hearing or comments are filed, the rule should be filed with 
the Department of State, and the docket should be closed. 
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 25-30.0115 Definition of Landlord and Tenant 

As used in Section 367.022(5), F.S.: 

 (1) “landlord” is the party who conveys a possessory interest in real property to a tenant by 

way of a lease and who provides water and/or wastewater service to the tenant at that 

property; and 

 (2) “tenant” is the party to whom the possessory interest in real property is conveyed by 

the landlord by way of a lease and who receives water and/or wastewater service from the 

landlord at that property. 

Rulemaking Authority 350.127(2), 367.121(1)(f) FS. Law Implemented 367.022(5) FS. 

History-New ______. 
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Docket No. 20190152-WS - Proposed Amendment of Rule 25-30.350, F.A.C.,
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RULE STATUS:

SPECIAL INSTRUCTIONS:

Fay

Proposal May Be Deferred

None

Case Background

Rule 25-30.350, Underbillings and Overbillings for Water and Wastewater Service, Florida
Administrative Code (F.A.C.), addresses underbillings and overbillings by water and wastewater
companies. Subsection (2) of the rule provides the criteria for underbillings and allows the
customer to pay for the unbilled service over the same time period as the time period during
which the underbilling occurred or some other mutually agreeable time period. In addition, the
rule sets forth the criteria by which an overbilling is determined and sets forth the procedure for
how the refund amount should be calculated based on available records. This rulemaking does
not amend any of the underbillings requirements. The focus of this rulemaking is on the
overbillings portion of Rule 25-30.350, F.A.C.
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Rule 25-30.360, Refunds, F.A.C., provides a process for disbursing overbilling refunds to water 
and wastewater customers. The rule sets forth the procedures for the timing of refunds, basis of 
the refund, cases where refunds include interest, the method of refund distribursement, security 
money collected subject to a refund, and refund reports. 

On April 18, 2019, Office of Public Counsel (OPC) filed a petition for declaratory statement that 
sought clarification on how the Commission applies Rule 25-30.350, F.A.C., and Rule 25-
30.360, F.A.C., in the case of overbillings. On June 24, 2019, OPC withdrew its petition for 
declaratory statement after staff agreed to initiate rulemaking to explore whether Rule 25-30.350, 
F.A.C., and Rule 25-30.360, F.A.C., should be amended to clarify the process that the 
Commission uses to refund overbillings. 

A Notice of Development of Rulemaking was published in Volume 45, No. 120, of the Florida 
Administrative Register on June 20, 2019. A rule development workshop was held on July 15, 
2019. Representatives from OPC and Utilities Inc. Florida were in attendance. 

This recommendation addresses whether the Commission should amend Rules 25-30.350 and 
25-30.360, F.A.C. The Commission has jurisdiction pursuant to Sections 120.54, 367.081, 
367.091, and 367.161, Florida Statutes (F.S.). 
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Discussion of Issues 

Issue 1:  Should the Commission amend Rule 25-30.350, Underbillings and Overbillings for 
Water and Wastewater Service, F.A.C., and Rule 25-30.360, Refunds, F.A.C.? 

Recommendation:  Yes, the Commission should amend Rule 25-30.350, F.A.C., and Rule 25-
30.360, F.A.C, as set forth in Attachment A. The Commission should certify Rules 25-30.350 
and 25-30.360, F.A.C., as minor violation rules. (Harper, Sewards, Norris, Hudson, Guffey, 
Ramos)    

Staff Analysis: Rule 25-30.350, F.A.C., sets forth the procedure for calculating overbillings. 
Rule 25-30.360, F.A.C., sets forth the procedure for disbursing the amount of refunds. Staff 
believes that both Rule 25-30.350, F.A.C., and Rule 25-30.360, F.A.C., work in conjunction, i.e.,  
once the Commission determines that a water or wastewater utility has overbilled a customer 
pursuant to Rule 25-30.350, F.A.C., any refund required due to overbilling must be disbursed by 
the utility pursuant to Rule 25-30.360, F.A.C.  Staff recommends that both rules be amended to 
clarify that the two rules are to function in conjunction with each other.  

Staff recommends that subsection (3) of Rule 25-30.350, F.A.C., include a reference to Rule 25-
30.360, F.A.C., to clarify that if there is a determination of overbilling, any refunds for 
overbillings must be disbursed pursuant to Rule 25-30.360, F.A.C. Similarly, in subsection (1) of 
Rule 25-30.360, F.A.C., staff recommends adding a reference to Rule 25-30.350, F.A.C., to 
clarify that before a refund can be disbursed, the calculation for overbillings must first be made 
pursuant to Rule 25-30.350, F.A.C. In other words, all refund calculations are made pursuant to 
Rule 25-30.350, F.A.C., and the disbursement of the refunds are made pursuant to Rule 25-
30.360, F.A.C. 

In addition, staff recommends removing the discretionary language in subsection (1) of Rule 25-
30.360, F.A.C., and the reference to the customer deposit rule. Subsection (1) should instead 
state that unless another rule specifically sets forth procedures for making refunds, Rule 25-
30.360, F.A.C., is applicable in the case of a customer refund.1  

Minor Violation Rules Certification 
Rules 25-30.350 and 25-30.360, F.A.C., are on the Commission’s list of minor violation rules. 
Pursuant to Section 120.695, F.S., as of July 1, 2017, the agency head shall certify whether any 
part of each rule filed for adoption is designated as a minor violation rule. A minor violation rule 
is a rule that would not result in economic or physical harm to a person or an adverse effect on 
the public health, safety, or welfare or create a significant threat of such harm when violated. 
Staff recommends that the Commission continue to certify both rules as minor violation rules. 

 
 

                                                 
1
For example, a customer could receive monies back from a utility pursuant to Rule 25-30.311, Customer Deposits, 

F.A.C. Because Rule 25-30.311, F.A.C., specifically sets forth a procedure from making refunds, it would continue 
to be an exception to the more general refund requirements of Rule 25-30.360, F.A.C.  
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Statement of Estimated Regulatory Costs 
Pursuant to Section 120.54(3)(b)1., F.S., agencies are encouraged to prepare a statement of 
estimated regulatory costs (SERC) before the adoption, amendment, or repeal of any rule.  A 
SERC was prepared for this rulemaking and is appended as Attachment B. As required by 
Section 120.541(2)(a)1., F.S., the SERC analysis includes whether the rule amendments are 
likely to have an adverse impact on economic growth, private sector job creation or employment, 
or private sector investment in excess of $1 million in the aggregate within five years after 
implementation. Staff notes that none of the impact/cost criteria will be exceeded as a result of 
the recommended revisions. 
 
The SERC concludes that the amendments to Rules 25-30.350 and 25-30.360, F.A.C., will likely 
not directly or indirectly increase regulatory costs in excess of $200,000 within 1 year after 
implementation. Further, the SERC concludes that the amendment of the rules will not likely 
increase regulatory costs, including any transactional costs, or have an adverse impact on 
business competitiveness, productivity, or innovation in excess of $1 million in the aggregate 
within five years of implementation. Thus, the amendment of the rules does not require 
legislative ratification, pursuant to Section 120.541(3), F.S.   
 
In addition, the SERC states that the amendments to Rules 25-30.350 and 25-30.360, F.A.C., 
would have no impact on small businesses, would have no implementation or enforcement cost 
on the Commission or any other state and local government entity, and would have no impact on 
small cities or small counties.  The SERC states that no additional transactional costs are likely 
to be incurred by individuals and entities required to comply with the requirements.  
 
Conclusion 
The Commission should amend Rules 25-30.350 and 25-30.360, F.A.C., as set forth in 
Attachment A. The Commission should certify Rules 25-30.350 and 25-30.360, F.A.C., as minor 
violation rules. 
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Issue 2:  Should this docket be closed? 

Recommendation:  Yes.  If no requests for hearing or comments are filed, the rules may be 
filed with the Department of State, and this docket should be closed. (Harper)  

Staff Analysis:   If no requests for hearing or comments are filed, the rules may be filed with 
the Department of State, and this docket should be closed. 
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 25-30.350 Underbillings and Overbillings for Water and Wastewater Service. 

 (1) A utility may not backbill customers for any period greater than 12 months for any 

undercharge in billing which is the result of the utility’s mistake. 

 (a) The utility shall allow the customer to pay for the unbilled service over the same time 

period as the time period during which the underbilling occurred or some other mutually 

agreeable time period. The utility shall not recover in a ratemaking proceeding, any lost 

revenues which inure to the utility’s detriment on account of this provision. 

 (b) The revised bill shall be calculated on a monthly basis, assuming uniform consumption 

during the month(s) subject to underbilling, based on the individual customer’s average usage 

for the time period covered by the underbilling. The monthly bills shall be recalculated by 

applying the tariff rates in effect for that time period. The customer shall be responsible for the 

difference between the amount originally billed and the recalculated bill. All calculations used 

to arrive at the rebilled amount shall be made available to the customer upon the customer’s 

request. 

 (2) In the event of an overbilling, the utility shall refund the overcharge to the customer 

based on available records. If the commencement date of the overbilling cannot be 

determined, then an estimate of the overbilling shall be made based on the customer’s past 

consumption. 

 (3) In the event of an overbilling, the customer may elect to receive the refund as a one-

time disbursement, if the refund is in excess of $20, or as a credit to future billings. Refunds 

for overbillings shall be disbursed pursuant to Rule 25-30.360, F.A.C. 

Rulemaking Authority 350.127(2), 367.121 FS. Law Implemented 367.091, 367.121 FS. 

History–New 11-10-86, Amended 6-17-13, ______________. 
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 25-30.360 Refunds. 

 (1) Applicability. With the exception of deposit refunds, Aall refunds under this chapter 

ordered by the Commission shall be made in accordance with the provisions of this rule, 

unless another rule in this chapter specifically sets forth the procedure for making refunds 

otherwise ordered by the Commission. The calculation for overbillings shall be pursuant to 

Rule 25-30.350, F.A.C., and disbursed pursuant to this rule. 

 (2) Timing of Refunds. Refunds must be made within 90 days of the Commission’s order 

unless a different time frame is prescribed by the Commission. A timely motion for 

reconsideration temporarily stays the refund, pending the final order on the motion for 

reconsideration. In the event of a stay pending reconsideration, the timing of the refund shall 

commence from the date of the order disposing of any motion for reconsideration. This rule 

does not authorize any motion for reconsideration not otherwise authorized by Chapter 25-22, 

F.A.C. 

 (3) Basis of Refund. Where the refund is the result of a specific rate change, including 

interim rate increases, and the refund can be computed on a per customer basis, that will be the 

basis of the refund. However, where the refund is not related to specific rate changes, such as 

a refund for overearnings, the refund shall be made to customers of record as of a date 

specified by the Commission. In such case, refunds shall be made on the basis of usage. Per 

customer refund refers to a refund to every customer receiving service during the refund 

period. Customer of record refund refers to a refund to every customer receiving service as of 

a date specified by the Commission. 

 (4) Interest. 

 (a) In the case of refunds which the Commission orders to be made with interest, the 

average monthly interest rate until refund is posted to the customer’s account shall be based on 

the 30 day commercial paper rate for high grade, unsecured notes sold through dealers by 
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major corporations in multiples of $1,000 as regularly published in the Wall Street Journal. 

 (b) This average monthly interest rate shall be calculated for each month of the refund 

period: 

 1. By adding the published interest rate in effect for the last business day of the month 

prior to each month the refund period and the published rate in effect for the last business day 

of each month of the refund period divided by 24 to obtain the average monthly interest rate; 

 2. The average monthly interest rate for the month prior to distribution shall be the same as 

the last calculated average monthly interest rate. 

 (c) The average monthly interest rate shall be applied to the sum of the previous month’s 

ending balance (including monthly interest accruals) and the current month’s ending balance 

divided by 2 to accomplish a compounding effect. 

 (d) Interest Multiplier. When the refund is computed for each customer, an interest 

multiplier may be applied against the amount of each customer’s refund in lieu of a monthly 

calculation of the interest for each customer. The interest multiplier shall be calculated by 

dividing the total amount refundable to all customers, including interest, by the total amount 

of the refund, excluding interest. For the purpose of calculating the interest multiplier, the 

utility may, upon approval by the Commission, estimate the monthly refundable amount. 

 (e) Commission staff shall provide applicable interest rate figures and assistance in 

calculations under this Rule upon request of the affected utility. 

 (5) Method of Refund Distribution. For those customers still on the system, a credit shall 

be made on the bill. In the event the refund is for a greater amount than the bill, the remainder 

of the credit shall be carried forward until the refund is completed. If the customer so requests, 

a check for any negative balance must be sent to the customer within 10 days of the request. 

For customers entitled to a refund but no longer on the system, the company shall mail a 

refund check to the last known billing address except that no refund for less than $1.00 will be 
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made to these customers. 

 (6) Security for Money Collected Subject to Refund. In the case of money being collected 

subject to refund, the money shall be secured by a bond unless the Commission specifically 

authorizes some other type of security such as placing the money in escrow, approving a 

corporate undertaking, or providing a letter of credit. The company shall provide a report by 

the 20th of each month indicating the monthly and total amount of money subject to refund as 

of the end of the preceding month. The report shall also indicate the status of whatever 

security is being used to guarantee repayment of the money. 

 (7) Refund Reports. During the processing of the refund, monthly reports on the status of 

the refund shall be made by the 20th of the following month. In addition, a preliminary report 

shall be made within 30 days after the date the refund is completed and again 90 days 

thereafter. A final report shall be made after all administrative aspects of the refund are 

completed. The above reports shall specify the following: 

 (a) The amount of money to be refunded and how that amount was computed; 

 (b) The amount of money actually refunded; 

 (c) The amount of any unclaimed refunds; and 

 (d) The status of any unclaimed amounts. 

 (8) Any unclaimed refunds shall be treated as cash contributions-in-aid-of-construction. 

Rulemaking Authority 350.127(2), 367.121 FS. Law Implemented 367.081, 367.0814, 

367.082(2) FS. History–New 8-18-83, Formerly 25-10.76, 25-10.076, Amended 11-30-93, 

________. 
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Administrative Code (F.A.C.), and it appeared that UIF had not violated any applicable statutes, 
rules, company tariffs, or Commission orders. Staff advised Mr. Lopez that if he disagreed with 
the complaint conclusion, he could file a petition for initiation of formal proceedings for relief 
against UIF.  

Mr. Lopez filed a formal complaint on April 24, 2019, pursuant to Rule 25-22.036, F.A.C. In the 
complaint, Mr. Lopez states he has never exceeded 8,000 gallons of water usage in any month; 
over the past ten or so years, he has never paid more than $90 for his water usage; over the past 
several years, he has repeatedly informed UIF that his meter has not been working properly; and 
UIF claims it has no responsibility for the broken meter. Mr. Lopez claims UIF arbitrarily 
overcharged him in his January 2018 water bill due to a broken water meter.  

On July 11, 2019, staff sent a letter to Mr. Lopez requesting any additional information or 
documentation that might assist the Commission in addressing his complaint. On July 19, 2019, 
Mr. Lopez told staff he had already provided all the necessary documentation to address his 
complaint. 

Mr. Lopez seeks for the Commission to find that UIF overbilled him and to require UIF to 
reimburse him $188.85, the final disputed amount in the case. This recommendation addresses 
the appropriate disposition of Mr. Lopez’s complaint against UIF. The Commission has 
jurisdiction over this matter pursuant to Sections 367.011 and 367.081, Florida Statutes.  
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Discussion of Issues 

Issue 1: What is the appropriate disposition of Mr. Lopez’s formal complaint?  

Recommendation: Staff recommends that Mr. Lopez’s formal complaint be denied. Mr. 
Lopez’s account was properly billed in accordance with Florida statutes and rules and UIF’s 
tariffs. UIF did not violate any applicable statute, rule, company tariff, or order of the 
Commission in the processing of Mr. Lopez’s account. (Simmons) 

Staff Analysis: Pursuant to Rule 25-22.036(2), F.A.C., a complaint is appropriate when a 
person complains of an act or omission by a person subject to Commission jurisdiction which 
affects the complainant’s substantial interests and which is in violation of a statute enforced by 
the Commission, or of any Commission rule or order. Mr. Lopez’s petition fails to show that 
UIF’s billing of Mr. Lopez violates a statute, rule, or order as required by Rule 25-22.036(2), 
F.A.C. Therefore, the Commission should deny Mr. Lopez’s petition for relief.  

On January 9, 2018, UIF sent Mr. Lopez a monthly bill for $303.79, which represented 
consumption of 64,480 gallons between December 1, 2017, and January 3, 2018. Because Mr. 
Lopez was enrolled in Auto Pay, $250 (the maximum amount) was withdrawn from Mr. Lopez’s 
account. This left a balance of $53.79. Mr. Lopez contacted UIF stating he did not agree with the 
January 2018 bill amount and denied the existence of any leaks or additional water consumption 
at his service address.  

On January 29, 2018, at the request of Mr. Lopez, his meter was reread. The meter indicated 
additional usage of 14,555 gallons since January 3, 2018. On February 1, 2018, a regular meter 
reading was obtained, which indicated an additional usage of 1,045 gallons since January 29, 
2018.1 Because Mr. Lopez was not satisfied with the meter readings, a field meter test was 
scheduled for February 8, 2018. 

The scheduled field meter test was performed on February 8, 2018. The meter test results 
reflected zero consumption at flow rates of 15 gallons per minute (GPM), 2GPM, and 0.25GPM. 
UIF stated that the meter appeared to have stopped working after the February 1, 2018, meter 
reading.2 UIF stated that the non-functioning meter was a benefit to Mr. Lopez because the water 
consumed between February 1 and February 8 was not billed. UIF also stated Mr. Lopez’s meter 
was a positive displacement meter3 which only slows down over time, it does not speed up (i.e., 
the meter will not over-record water usage). UIF installed a new meter that same day. UIF sent to 
Mr. Lopez a monthly bill the same day for $169.65, including current charges of $109.46, which 
represented consumption of 15,600 gallons from January 3, 2018, to February 1, 2018, a $6.40 

                                                 
1 On February 6, 2018, Mr. Lopez was sent a final notice to pay the remaining balance of $53.79 by February 16, 
2018, to avoid an interruption in his service. Pursuant to Rule 25-22.032(3), F.A.C., Mr. Lopez became protected 
from disconnection for nonpayment of the disputed amount when his informal complaint was filed with the 
Commission on February 16, 2018. 
2 The meter showed a reading of 1836720, which was the same reading taken on February 1, 2018. 
3 A positive displacement meter is a flow meter that directly measures the volume of fluid passing through it. The 
accuracy of a displacement meter may be impacted by a number of factors, including excessive wear, temperature 
extremes, corrosion, and suspended solids. These factors may cause the meter to slip or bind, which would result in 
under-registration. 
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late payment charge, and a $53.79 past due balance. Mr. Lopez disagreed that he used 15,600 
gallons during the billing period. The $303.79 from the January bill and $115 from the February 
bill (rounding of the $109.46 and $6.40) totaled the initial disputed amount of $418.79.  

On February 16, 2018, Mr. Lopez’s informal complaint was filed with the Commission. On that 
same day, staff forwarded the complaint to UIF requesting that the Utility investigate the matter 
and provide Mr. Lopez and staff with a response to the complaint by March 12, 2018, pursuant to 
Rule 25-22.032(6)(b), F.A.C. 

UIF responded to Mr. Lopez’s complaint on March 12, 2018, stating that he was only charged 
for water usage that registered through the meter and that he was not backbilled for unregistered 
water. UIF also stated that Mr. Lopez was correctly charged for usage that registered on the 
meter based on Commission-approved rates. However, UIF provided an adjustment credit of 
$79.76 and removed the $6.40 late fee charge. With the adjustment credit and late fee charge 
removed, Mr. Lopez had a remaining balance of $139.51.4 UIF offered Mr. Lopez a four-month 
installment plan to pay the balance.  

On April 4, 2018, staff sent a letter to Mr. Lopez stating that staff had reviewed UIF’s billing of 
his account and determined that UIF had not backbilled his account and that the meter readings 
obtained and bills sent in the past 12 months were based on actual meter readings. The letter also 
stated that Mr. Lopez should contact staff by April 20, 2018, or the case would be considered 
resolved. The case was closed on April 27, 2018, due to no further contact from Mr. Lopez. 
Pursuant to Rule 25-22.032(7), F.A.C., the case was reopened and forwarded to the PRT on May 
24, 2018, when Mr. Lopez contacted staff stating he objected to the resolution of his case. 

On June 29, 2018, Mr. Lopez provided staff and UIF with a spreadsheet concerning billing from 
January through June of 2018. In his notes, he stated that the average usage with his new meter 
was 4,300 gallons per month. He estimated his water usage in January and February of 2018 to 
be 6,000 gallons each. Based on these amounts, Mr. Lopez stated that the total bill amount from 
January to June of 2018 should be $392.91, and the $250 Auto Pay amount reduced his account 
balance to $142.91. UIF received a check from Mr. Lopez for $142.91 on July 2, 2018. 

In response to Mr. Lopez’s proposal, UIF offered an additional $45.97 adjustment credit. When 
staff contacted Mr. Lopez to discuss the additional adjustment, Mr. Lopez refused to take it, 
stating he had already paid in full for the past six months of water service. The new amount in 
dispute was established as $188.85, which is the June bill, $331.76, minus the $142.91 check Mr. 
Lopez sent UIF. Mr. Lopez has since paid the $188.85, but seeks reimbursement. 

After further investigation, the PRT concluded on March 20, 2019, that it appeared UIF had not 
violated any applicable statutes, rules, company tariffs, or Commission orders. Mr. Lopez did not 
agree with staff’s finding and filed a formal complaint on April 24, 2019.  

                                                 
4 The balance of $139.51 was determined as follows: $303.79 (January bill) - $250 (Auto Pay amount) = $53.79; 
$53.79 + $109.46 (February bill) + $6.40 (late fee) = $169.65; $169.65 + $56.02 (March bill) = $225.67; $225.67 -
$79.76 (adjustment credit) - $6.40 = $139.51.  
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Based on the information provided to staff and discussions with both the Utility and Mr. Lopez, 
there is no evidence that UIF billed Mr. Lopez incorrectly. Mr. Lopez was billed based on actual 
meter readings and his account was not backbilled. Staff reviewed Mr. Lopez’s usage and billing 
history for the years 2015-2018. While the January 2018 usage is higher than other months, the 
February 2018 usage is mostly in line with, or lower than, comparable months. As noted by UIF, 
positive displacement meters tend to under-record, not over-record, usage. Thus, staff 
recommends that the Commission deny Mr. Lopez’s petition as it does not demonstrate that 
UIF’s billing of his account violates any statutes, rules, or orders, or that UIF’s calculation of the 
January and February 2018 bills is unreasonable.  
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Issue 2: Should this docket be closed?  

Recommendation: If no person whose substantial interests are affected by the proposed 
agency action files a protest within 21 days of the issuance of the order, this docket should be 
closed upon the issuance of a consummating order. (Simmons) 

Staff Analysis: If no person whose substantial interests are affected by the proposed agency 
action files a protest within 21 days of the issuance of the order, this docket should be closed 
upon the issuance of a consummating order.  
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system. Lighthouse and the Office of Public Counsel (OPC) were not able to reach an agreement 
on whether a limited proceeding was the appropriate procedure for seeking rate relief under those 
circumstances. In a letter dated May 17, 2019, the Utility withdrew its application for a limited 
proceeding rate increase and conveyed its desire to file an application for general rate relief. 

On July 12, 2019, Lighthouse filed its application for approval of interim and final water rate 
increases. On August 9, 2019, staff sent the Utility a letter indicating deficiencies in the filing of 
its minimum filing requirements and the Utility’s response to staff’s deficiency letter is due on 
September 9, 2019. In a letter dated August 13, 2019, Lighthouse withdrew its request for 
interim rate relief. 

In its application, Lighthouse requested a test year ended December 31, 2018, for purposes of 
final rates and requested that the application be processed using the Proposed Agency Action  
procedure. A substantial portion of the expenses, costs, and investment that are part of this 
application for rate relief are related to capital projects for improved system reliability. Another 
substantial portion of the rate relief is related to storm restoration and repair costs that the Utility 
has incurred and will continue to incur as a result of Hurricane Michael.  

OPC’s intervention in this docket was acknowledged by Order No. PSC-2019-0236-PCO-WU, 
issued June 18, 2019. 

The 60-day statutory deadline for the Commission to suspend Lighthouse’s requested final rates 
is September 10, 2019. This recommendation addresses the suspension of Lighthouse’s 
requested final rates. The Commission has jurisdiction pursuant to Section 367.081, Florida 
Statutes (F.S.). 
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Discussion of Issues 

 
 
Issue 1:  Should the Utility's proposed final water rates be suspended? 

Recommendation:  Yes. Lighthouse’s proposed final water rates should be suspended. (D. 
Andrews) 

Staff Analysis:  Section 367.081(6), F.S., provides that the rates proposed by a utility shall 
become effective within sixty days after filing unless the Commission votes, for good cause, to 
withhold consent of implementation of the requested rates. Further, Section 367.081(10), F.S., 
permits the proposed final rates to go into effect under bond, escrow, or corporate undertaking 
five months after the official filing date unless final action has been taken by the Commission or 
the Commission’s action is protested by the Utility. 

Staff has reviewed the filing and has considered the proposed rates, the revenues thereby 
generated, and the information filed in support of the rate application. Staff believes that it is 
reasonable and necessary to require further amplification and explanation regarding this data, 
and to require production of additional and/or corroborative data. To date, staff has initiated an 
audit of Lighthouse’s books and records. The audit report is tentatively due on October 4, 2019. 
In addition, staff sent a data request to Lighthouse on August 21, 2019, and the response is due 
by September 23, 2019. Further, staff believes additional requests will be necessary to process 
this case. Based on the foregoing, staff recommends that the Utility’s proposed final rates be 
suspended. 
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Issue 2:  Should this docket be closed? 

Recommendation:  This docket should remain open pending the Commission’s final action 
on the Utility’s requested rate increase. (Simmons) 

Staff Analysis:  This docket should remain open pending the Commission’s final action on the 
Utility’s requested rate increase. 
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