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VIA ELECTRONIC FILING 
 
 
Ms. Kimberly D. Bose, Secretary 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, DC  20426 

Re:   Docket No. EL10-43-000 

Dear Ms. Bose: 

 Forwarded herewith are comments of the Florida Public Service Commission regarding 
Florida Power & Light Company's Petition for Declaratory Order in the above-captioned 
proceeding. 
 
      Sincerely, 
 
            / s / 
 
      Cynthia B. Miller 
      Senior Attorney 
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 

Florida Power & Light Company   )  Docket No. EL10-43-000 

 

COMMENTS OF THE FLORIDA PUBLIC SERVICE COMMISSION 
IN SUPPORT OF FLORIDA POWER & LIGHT COMPANY’S 

PETITION FOR DECLARATORY ORDER 
 

Pursuant to Rule 385.214 of the Federal Energy Regulatory Commission (Commission) 

rules, the Florida Public Service Commission (FPSC) filed a timely Notice of Intervention on 

March 19, 2010, in this proceeding.  The FPSC hereby submits these comments requesting that 

the Commission clarify the scope of its jurisdiction over interconnection agreements between a 

public utility and a qualifying facility (QF) under the provisions of the Public Utility Regulatory 

Policy Act of 1978 (PURPA).  In particular, the FPSC seeks clarification of the 2007 Niagara 

Mohawk Power Corp. d/b/a/ National Grid1 case.  Thus, these comments are filed in support of 

the Florida Power & Light petition regarding this policy issue. 

Specifically, the FPSC takes exception to a finding in Niagara whereby the Commission 

stated “where a QF may sell any of its output to a third-party,” the Commission has jurisdiction 

over the interconnection agreement (emphasis added).2  This statement implies that, regardless of 

whether actual sales to another utility occur, the very potential for making such sales would 

result in Commission regulation of the interconnection.  If this interpretation remains in effect, it 

may render the FPSC’s current rules governing interconnection between the utility and QF moot, 

which would have a negative effect on the FPSC’s efforts to encourage the development of 

renewable energy resources in Florida. 

                                                 
1 121 FERC ¶ 61,183 (2007)  
2 121 FERC ¶ 61,183 at page 13. 
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Congress enacted PURPA to encourage conservation of energy and the efficient use of 

energy resources by promoting the development of cogeneration and small power producers in 

the private sector.  To accomplish this, PURPA established three basic tenants requiring electric 

utilities to (1) interconnect with; (2) purchase from; and (3) make sales to qualifying 

cogenerators and small power producers (QFs).  The capacity and energy purchased from QFs 

then became part of the electric utility’s overall supply needed to serve retail electric customer 

demand.  To facilitate the implementation of this new national energy policy, Congress 

empowered states with regulatory agencies, such as the FPSC, to regulate the purchase power 

contracts between state regulated public utilities and QFs, including interconnection. 

Since its inception, Florida has embraced the provisions of PURPA.  The Florida 

Legislature has adopted statutes requiring the FPSC to adopt rules that enhance the provisions of 

PURPA to encourage the development of cogeneration and renewable small power production in 

Florida.  In 1981, the Florida Legislature enacted §366.05(9), Florida Statutes, (F.S.) authorizing 

the FPSC to establish guidelines for the purchase and sale of capacity and energy from any 

cogenerator or small power producer.  In 1989, the statutes were broadened with the enactment 

of §366.051, F.S., which declares that:  “electricity produced by cogeneration and small power 

production is of benefit to the public when included as part of the total energy supply of the 

entire grid of the state or consumed by a cogenerator or small power producer.”  The statute goes 

on to state that “the electric utility in whose service area a cogenerator or small power producer 

is located shall purchase, in accordance, with applicable law, all electricity offered for sale by 

such cogenerator or small power producer; or the cogenerator or small power producer may sell 

such electricity to any other electric utility in the state.” (emphasis added)  The statute requires 

that utility payments to QFs for the purchase of capacity and energy shall be at a rate equal to the 
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purchasing utility’s full avoided cost.  In essence, this long-standing act of the Florida 

Legislature extended the PURPA “obligation to purchase” to all public utilities in the state 

regardless of the location of the cogenerator or small power producer with payments equal to the 

purchasing utility’s avoided cost. 

In implementing the Florida Statutes, the FPSC has been careful to harmonize the 

requirements of both federal and state law.  Pursuant to Rule 25-17.087, Florida Administrative 

Code (F.A.C.), each utility is required to interconnect with any QF within its service area.  The 

interconnection standards established by this rule are consistent with FERC requirements.  As 

mentioned above, once interconnected, the QF may elect to make sales either to its native utility 

or to a third party utility.  Where sales to a third party utility are requested, Rule 25-17.0889, 

F.A.C., requires each electric utility in Florida to provide transmission service to wheel as-

available energy or firm energy and capacity from the QF to the purchasing utility.  The rates, 

terms, and conditions for such transmission services are those approved by the FERC. 

In addition to the above, the Florida Legislature has enacted and the FPSC has 

implemented through rulemaking, numerous other provisions to encourage the development of 

renewable energy generating resources within Florida.  In 2006, the Florida Legislature enacted 

§366.91, F.S., which requires investor-owned utilities to continuously offer purchase contracts 

(standard offer contracts) to producers of renewable energy.  Pending legislation, first initiated in 

2008 and continuing in the 2010 Legislative Session, may establish additional requirements for 

Florida’s electric utilities to include a certain percentage of renewable energy as part of their 

overall energy supply. 
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In Niagara, the Commission stated that “where a QF may sell any of its output to a third-

party,” the Commission has jurisdiction over the interconnection agreement.3 (emphasis added)  

This statement implies that, regardless of whether actual sales to a third-party occur, the very 

potential for making such sales would result in the Commission regulation of the 

interconnection.  Since Florida has opened the statewide grid to non-utility renewable energy 

suppliers, it follows that each qualified cogenerator and small power producer has the potential 

to make sales to an electric utility other than the native utility to which it must interconnect.  If 

this interpretation stands, it may render the FPSC’s current rules governing interconnection 

moot.  Qualifying facilities would be forced to seek and adjudicate interconnection agreements 

from the Commission; while the rates, terms, and conditions of purchased power contracts would 

remain under state purview.  Such bifurcation would do little to facilitate the FPSC’s and the 

Commission’s efforts to encourage the development of renewable energy resources in Florida.   

Further, the FPSC believes that the Commission may have violated the Federal 

Administrative Procedure Act (APA) when it changed policies, previously adopted by 

rulemaking, in the Niagara case.  “Rule” is defined in the APA as the whole or a part of an 

agency statement of general or particular applicability and future effect designed to implement, 

interpret, or prescribe law or policy.4  A “rulemaking” is an agency process for formulating, 

amending, or repealing a rule.5  The section on rulemaking in the APA requires that the agency 

provide a notice of proposed rulemaking and that interested persons be given an opportunity to 

participate in the rulemaking through submission of written data, views or arguments.6  This 

ensures due process.  These generic notice and comment requirements were not followed in the 

                                                 
3 121 FERC ¶ 61,183 at page 13. 
4 5 U.S.C. Sec. 551 (4) 
5 5 U.S.C. Sec. 551 (5) 
6 5 U.S.C. Sec. 553 
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Niagara case.  Interested persons could not discern that such a policy shift was occurring in that 

utility-specific case. 

Conclusion 

For the foregoing reasons, the FPSC respectfully requests that the Commission clarify the 

language in the Niagara case to no longer imply that jurisdiction shifts to the Commission when 

a QF “may” sell to the non-host utility in the future.  In the alternative, the FPSC requests that 

the Commission open a full “notice and comment” rulemaking so that interested persons, such as 

state commissions, are able to participate in the proceeding. 

      Respectfully submitted, 
 
           / s /  
 
      Cymthia B. Miller 
      Office of the General Counsel 
 
      FLORIDA PUBLIC SERVICE COMMISSION 
      2540 Shumard Oak Boulevard 
      Tallahassee, Florida  32399-0850 
      (850) 413-6199 
       cmiller@psc.state.fl.us 
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Certificate of Service 

 
 I hereby certify that I have this day served the foregoing document upon each person 

designated on the official service list compiled by the Secretary in this proceeding. 

Dated at Tallahassee, FL this 7th day of April, 2010. 

 
 / s /    
Cynthia B. Miller 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL  32399-0850 
 

 
Gunner Birgisson 
Senior Attorney 
Florida power & Light Company 
801 Pennsylvania Ave., N.W., Ste. 220 
Washington, DC  20004 
Gunnar.birgisson@fpl.com  
 

Kenneth L. Fugett, Regulatory Advisor 
Virginia Electric and Power Company,dba 
Dominion Virginia Power/North Carolina Power 
P.O. Box 26666 
Richmond, VA  23261-6666 
Ken.Fugett@dom.com 

David Connelly 
Senior Counsel 
Dominion Resources Services, Inc. 
400 N Capitol Street, NW, Ste 875 
Washington, DC  20001 
David.M.Connelly@dom.com 
 

Jodi Moskowitz 
Gen. Reg. Counsel 
PSEG Services Corporation 
80 Park Plz #T5G 
Newark, NJ 07102 
Jodi.Moskowitz@PSEG.com 

Harold Payne 
Manager – Regulatory Pricing 
Virginia Electric & Power Company 
P.O. Box 26666 
Richmond, VA  23261-6666 
Harold.Payne@dom.com 
 

Tamara L. Linde, Esq 
Vice President – Regulatory 
PSEG Companies 
80 Park Plaza T5G 
Newark, NJ 07102 
Tamara.Linde@PSEG.com 

Kevin McNamee 
Balch & Bingham LLP 
1710 Sixth Avenue North 
Birmingham, AL  34203 
kmcnamee@balch.com 
 
 
 

Robert Neustifter, Principal Attorney 
Consumers Energy Company 
One Energy Plaza, EP11-238 
Jackson, MI  49201 
rmneustifter@cmsenergy.co 
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Steven L. Gaarde 
Dir of Trans. And Reg. Strat 
Consumers Energy Company 
1945 Parnell Road, Room P13-105 
sigaarde@cmsenergy.com 

Barbara Hindin 
Associate General Counsel 
Edison Electric Institute 
701 Pennsylvania Avenue, NW 
Washington, DC  20004-2696 
bhindin@eei.org 
 

Sean Atkins 
Partner 
Alston & Bird LLP 
950 F Street, NW 
The Atlantic building 
Washington, DC  20004 
Sean.atkins@alston.com 
 

William Malee 
Manager 
National Grid USA 
25 Research Dr. 
Westborough, MA  01582 
bill.malee@us.ngrid.com 

Mara Koeller 
Associate Attorney 
Xcel Energy Services, Inc. 
414 Nicollet Mall, 5th Floor 
Minneapolis, MN  55401 
mara.n.koeller@xcelenergy.com 
 

Cynthia M. Henry 
Manager, Fed. Reg Affairs 
Xcel Eenrgy, Inc. 
550 15th Street 
Denver. CO  80202 
Cynthia.M.Henry@xcelenergy.com 

Jessica L. Collins 
Manager, Market Operations 
Xcel Energy Markets 
550 15th Street, Suite 1200 
Denver, CO  80101 
Jessica.l.collins@xcelenergy.com 
 

Erin Murphy 
Senior Counsel 
Entergy Services, Inc. 
101 Constitution Ave., NW, Suite 200-E 
Washington, DC  20001 
emurph1@energy.com 

Robert L. Trapp 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Capital Cir SE Ofc Center 
Tallahassee, FL  32301-3831 
rtrapp@psc.state.fl.us 

 

 


