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Re: CC Docket No. 99-217, Promotion of Competitive Networks in Local Telecommunications
Markets;
Wireless Communications Association International, Inc. Petition for Rulemaking to Amend
Section 1.4000 of the Commission’s Rules to Preempt Restrictions on Subscriber Premises
Reception or Transmission Antennas Designed to Provide Fixed Wireless Services;
CC Docket No. 96-98, Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996; and
CC Docket No. 88-57, Review of Sections 68.104, and 68.213 of the Commission’s Rules
Concerning Connection of Simple Inside Wiring to the Telephone Network

Dear Ms. Salas:

Enclosed are an origina and five copies of Comments of the Florida Public Service
Commission in CC Docket No. 99-217, aong with five copies of a two-volume report entitled
Access by Telecommunications Companies to Customers in Multitenant Environments, published
by the Florida Public Service Commission in February 1999.

Please date stamp and return one copy of the Comments in the enclosed self-addressed
envelope.
Sincerdly,

CynthiaB. Miller, Esquire
Bureau of Intergovernmental Liaison
CBM:tf
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CC: Brad Ramsay, National Association of Regulatory Utility Commissioners
International Transcription Services, Inc.
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In the Matter of:
Promotion of Competitive Networksin Local WT Docket No. 99-217
Telecommunications Markets

Wireless Communications Association
International, Inc. Petition for Rulemaking to
Amend Section 1.4000 of the Commission’s
Rules to Preempt Restrictions on Subscriber
Premises Reception or Transmission Antennas
Designed to Provide Fixed Wireless Services
Implementation of the Local Competition CC Docket No. 96-98
Provisions in the Telecommunications

Act of 1996

Review of Sections 68.104, and 68.213 of the CC Docket No. 88-57
Commission’s Rules Concerning Connection of
Simple Inside Wiring to the Telephone Network
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COMMENTSOF THE FLORIDA PUBLIC SERVICE COMMI|SSION
IN RESPONSE TO FURTHER NOTICE OF PROPOSED RULEMAKING

The Florida Public Service Commission (FPSC) hereby respectfully submits its comments
to the Further Notice of Proposed Rulemakinginthe CC DocketsNo. 99-217. The FPSC commends
the efforts to ensure the ability of competing telecommunications providers to serve customersin
multiple tenant environments (MTES).

Introduction and Summary

While we comment specifically on the question of extending the prohibition on exclusive
access contracts to residential MTES, we also raise our concerns regarding the FCC’s change in
procedures for moving the demarcation point to the minimum point of entry (MPOE). In addition,

these comments address the need for a forum to resolve disputes. The FPSC recognizes that
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competitors may face difficultiesin serving tenants of MTEs and has already explored these issues
in the February 1999 Florida Report on Access by Telecommunications Companies to Customers
in Multitenant Environments (Report). We are enclosing our report in order to share our research
and the issues we addressed.

Residential Exclusive Contracts

In its order, the FCC prohibited exclusive access contracts between building owners or
managers of commercial MTES and now seeks comment on whether to extend such prohibition to
residential MTEsS. The FPSC believes the prohibition on exclusive access contracts is appropriate
and should be extended to residential MTEs. In our report, we determined that “[e]xclusionary
contracts bar access to tenants by any competitors. Exclusionary contracts are inherently
anticompetitive and should, therefore, be prohibited as being against public policy.” (Report at p.
40)

Preferential Marketing Agreements and Other Preferential Arrangements

The FCC also seeks comment on whether it “should prohibit carriers from entering into
contracts that grant them preferences other than exclusive access, such as exclusive marketing or
landlord bonusesto tenantsthat usetheir services, in someor al situations.” The FPSC determined
inits Report that, although such agreementswere not as* blatantly anticompetitive” asexclusionary
contracts, they impede competition because alandlord could encourage tenants to be served by one
telecommuni cations company over others. Although the FPSC did not recommend prohibiting such
arrangements at the time of the report, the report did state that landlords should disclose the
existence of such marketing agreements to potential tenants. (Report at p. 40)

Filing of Complaints
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In 9158, the FCC seeks comment on how any nondiscriminatory access rule should be
enforced. The FCC askswhether aggrieved parties should invokethe FCC’ sgenera proceduresfor
complaints against common carriers. Thus the FCC is considering handling complaints filed by
landlords, carriers, and customersin these matters.

It is crucial that a proper forum be established for settling disputes and proper claims
regarding access to tenants in multitenant environments by telecommunications companies. A
specificforum doesneedto beidentified. Currently, thereare overlapping jurisdictionswith Federal
regulatory agencies, state regulatory agencies, and the Courts. In our 1999 Report at pages 49-50,
we recommended that there be a threshold for bringing disputes and certain standards for review.
Some of the suggestions were:

1 Tenants, landlords, and telecommuni cations providers should make every reasonabl e effort
to negotiate access to atenant requesting service.

1 A landlord may impose conditions reasonably necessary for the safety, security, and
aesthetics of the property.
1 A landlord may not deny accessto space or conduit, previously dedicated to public service,

if that space or conduit is sufficient to accommodate the facilities needed for access.

1 A landlord may deny access where the space or conduit required for installation is not
sufficient to accommodate the request or where the installation would harm the aesthetics
of the building.

1 A landlord may not charge a fee solely for the privilege of providing telecommunications
serviceinan MTE.
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The FPSC iswilling and is better positioned to handle some of the complaintsin Florida, at
|east asto complaintsfiled against thecarriers(i.e., customer complaints, carrier-to-carrier disputes).
! In responding to these complaints, the FPSC would apply its own rules.

Access to Wiring/Minimum Point of Entry

We need to make sure that we are able to pinpoint responsibility when there is a problem.
We need to understand how thiswould affect our rules on the demarcation point and whether there
is preemption. The FPSC assumes that the FCC has not preempted states demarcation rules;
therefore, Floridawill maintainits current rules requiring the demarcation point at each customer’s
premises in multi-tenant dwellings. In the past, we have filed comments expressing concern that
the customer may be harmed if the demarcation point is defined as the minimum point of entry
(MPOE). For example, Florida requires local exchange companies (LECs) to complete primary
telephone service installation in three working days to the demarcation point within customers
premises. By changing the demarcation point to the MPOE, LECs would be relieved of any
responsibility or burden to ensure the customer hasdial tonewithin the customer’ spremises. Under
the MPOE scenario, the LEC hasfulfilled its obligation onceit hasintroduced service at the M POE.
Thelandlord or other responsible party may take several days or weeksto complete the connection

from the MPOE to the customer’ s premises. Whilewe have authority to requirethe carriersto meet

Y In our 1999 Report, we noted that the FPSC “would not have authority over controversies pertaining to
mandatory multitenant access without specific legidative authority.” (Report at p. 56) Thus, while we could address
customer complaints against carriersand carrier-to-carrier disputesin certaininstances, the FPSC does not have express
jurisdiction over landlords. It would be possible to make arequirement that if any carrier servesacustomerinan MTE
building, it must make any sparefacilities available to its competitors. Thismight eliminate most of the complaintsthat
would ariseagainst thelandlord. We notethat the FCC looksto Section 201(b) for itsauthority inthisarea. That section
authorizesthe FCC to regulate all practicesin connection with interstate communication service. The FCC citesCable
& Wirelessv. FCC, 166 F3d 1224, 1230-32 (D.C. Cir. 1999) for its* undoubted power to regul atethe contractual or other
arrangement between common carriers and other entities, even those entities that are generally not subject to
Commission regulation.” (p. 18)
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certain time frames, we do not have authority to mandate time frames for landlords to act. The
FPSC believes that thisis not in the public’ sinterest.

If the FCC'’ s purpose of moving the demarcation point to the MPOE isto foster competition,
we believe there may be a better approach. Currently, in Florida, a competitive local exchange
company (CLEC) must enter into aninterconnection agreement with theincumbent LECsto acquire
dia tone, collocation, or unbundled network elements. The CLECsmay obtaintheentirelocal loop,
connect at the MPOE and |ease the wire to the customer’ s premises from the entity that ownsit, or
acquiretheloop all theway to the customer’ spremises. Thewirefrom the MPOE to the customer’s
premisesisconsidered network wirein Florida. Landlords, CLECs, or LECsarenot precluded from
owningthewireinstalled between the M POE and demarcation point withinthe customer’ s premises.
Thelocal service provider and the owner of the wire between the M POE and the demarcation point
can be required to reach an agreement on the use of the wire. This approach would eliminate the
landlord’ s concern of having to provide any additional conduit accessfor other companiesto place
their own wiring.

It appears that equal application of Florida s demarcation point rule to CLECs and LECs
might ensure the FPSC'’ s authority to best serve the interests of the public. Responsibility for
delivery of dial toneto the customer, at his premisesin amulti-tenant environment would fully rest
with the provider offering the service. Thisisan approach that Floridamay consider in rulemaking.
If the FCC also adopted this approach, it appears that the customers might reap the benefits of

competition without the fear of not receiving the service purchased.

Conclusion
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Initsongoing attemptsto ensure the promotion of competitionin MTEs, the FPSC urgesthe
Commission to continue its efforts to ensure that customers in multi-tenant environments have the
opportunity to receive the benefits of competition. Asthe FPSC stated in its Report:

A Multitenant environment (MTE) in which alandlord or building owner controls
access to the telecommunications equipment area or other related facilities in a
structure appears to be a situation where limitations to competition may exist. A
tenant in an MTE should have reasonable access to any telecommunications
company, and a telecommunications company should have reasonable access to a
tenant. Equally important, it is unacceptable for an incumbent local exchange
company (ILEC) to useitsincumbent position to limit an alternative local exchange
company’s (ALEC) ability to market its servicesor install itsequipment inan MTE,
and landlords should not impede access to competitive tel ecommunications service.
(Report at p. 1)

Respectfully submitted,

CynthiaB. Miller, Esg.
Bureau of Intergovernmental Liaison

FLORIDA PUBLIC SERVICE COMMISSION
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850
(850) 413-6082
DATED: January 19, 2001
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Certificate of Service

| HEREBY CERTIFY that atrue and correct copy of the foregoing Commentsof the Florida
Public Service Commission will be furnished, without the attachment, to the parties on the attached

list.

CynthiaB. Miller, Esg.
Bureau of Intergovernmental Liaison

DATED: January 19, 2001.
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