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December 20, 2001

VIA ELECTRONIC FILING

The Honorable David P. Boergers
Secretary

Federal Energy Regulatory Commission
888 First Street NE

Washington, D.C. 20426

RE:  Docket Nos., ER96-2495-015, ER97-4143-003, ER97-1238-010,
ER98-2075-009, and ER98-542-005 (Not consolidated), AEP Power Marketing, Inc.,
AEP Service Corporation, CSW Power Marketing, Inc., CSW Energy Services, Inc., and
Central and South West ServicesInc.;
Docket No. ER91-569-009, Entergy Services, Inc.;
Docket No. ER97-4166-008, Southern Company Energy Marketing L.P.

Dear Mr. Boergers.

Forwarded herewith is the Florida Public Service Commission Notice of Intervention and
Motion for Stay and Request for Rehearing in the above-captioned proceedings.

Sincerdly,
/sl

CynthiaB. Miller, Esquire
Bureau of Intergovernmental Liaison

/sl
Harold McL ean, Esquire

General Counsel
CBM:tf
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UNITED STATESOF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

AEP Power Marketing, Inc., AEP Service
Corporation, CSW Power Marketing, Inc.,
CSW Energy Services, Inc., and Central and
South West Services, Inc.

Docket Nos., ER96-2495-015,
ER97-4143-003, ER97-1238-010,
ER98-2075-009, and ER98-542-005
(Not consolidated)

Entergy Services, Inc. Docket No. ER91-569-009

Southern Company Energy Marketing L.P. Docket No. ER97-4166-008

FLORIDA PUBLIC SERVICE COMMISSION
NOTICE OF INTERVENTION

Pursuant to Rule 214(a)(2) of the Federal Energy Regulatory Commission (FERC)
Rules of Practice and Procedure, the Florida Public Service Commission (FPSC) hereby files
its Notice of Intervention.

COMMUNICATIONS

Pursuant to Rule 203(b)(3) of the Federal Energy Regulatory Commission (FERC)
Rules of Practice and Procedure, the following persons are designated for receipt of
communications and service on this proceeding:

CynthiaB. Miller, Esquire
Chief, Bureau of Intergovernmental Liaison
Division of Policy Analysis and Intergovernmental Liaison
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850
Telephone: 850/413-6082

Robert V. Elias, Esquire
Chief, Bureau of Electric and Gas
Division of Legal Services
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850
Telephone: 850/413-6189
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INTERVENTION
This proceeding affects Gulf Power Company, aretail-serving electric utility subject
to regulation by the FPSC. The FPSC, pursuant to Chapters 350 and 366, Florida Statutes, is
given the authority to regulate electric utilities within the State of Florida and to exercise the
police power of the state for the protection of the public welfare. Section 366.015, Florida
Statutes, encourages participation by the FPSC in Federal agencies proceedings that affect
those utilities over which the FPSC has primary regulatory jurisdiction.
WHEREFORE, the FPSC has timely filed this notice of intervention.
Respectfully submitted,
/sl
CynthiaB. Miller, Esquire
Bureau of Intergovernmental Liaison
Division of Policy Analysis & Intergovernmental Liaison

/sl

Harold McL ean, Esquire
General Counsdl

DATED: December 20, 2001
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AEP Power Marketing, Inc., AEP Service
Corporation, CSW Power Marketing, Inc.,
CSW Energy Services, Inc., and Central and
South West Services, Inc.
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Southern Company Energy Marketing L.P. Docket No. ER97-4166-008

FLORIDA PUBLIC SERVICE COMMISSION
MOTION FOR STAY AND REQUEST FOR REHEARING

Pursuant to 18 CFR § 385.713 (2000), the Florida Public Service Commission (FPSC)
hereby filesthisrequest for arehearing of the Order issued November 20, 2001, in the above
dockets.

In addition, the FPSC seeks a stay of the Order. A stay is warranted because the
January 4, 2001, compliance date does not allow for the FERC otherwiseto undo or defer the
consequences of the Order.

Thealleged errorsin the” Order on Triennial Market Power Updates and Announcing
New Interim Generation Market Power Screen and Mitigation Policy” are: (1) the FERC
issued this order changing its policy in an arbitrary and capricious manner; (2) the FERC did
not sufficiently explain its new policy; and (3) the potential ramifications of the policy were
not considered and the FERC did not follow “reasoned decision making.”

(1)  The FERC issued this order changing its policy in an arbitrary and
capricious manner.

The Order concedes, at page 6, that the FERC has historically applied one type of

analysisto market power determination. Pursuant to that approach, the FERC allows power
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sales at market-based rates if the seller and its affiliates do not have, or have adequately
mitigated, market power in generation and transmission and cannot create other barriers to
entry.

Since beginning to grant market-based ratesto public utilitiesin the 1980s, the

Commission primarily focused on the applicant and employed the “hub-and-

spoke” analysis to determine whether an individual entity and its affiliates

have the ability to exercise generation market power for a “hub-and-spoke”

analysis, the applicant computesitsmarket share of installed and uncommitted

generation in a particular market.

Now, the FERC *has concluded that, because of significant structural changes and
corporate realignments that have occurred and continue to occur in the electric industry, our
hub-and-spoke analysis no longer adequately protects customers against generation market
power in al circumstances.” The FERC announced that it intends to undertake a generic
review of markets and market power in general, but “we have developed a Supply Margin
Assessment (SMA) screen to be used pending completion of a generic rulemaking.”

Adequate noticewasnot provided prior to thischange. Thereisaninherent unfairness
in changing a fundamental policy without reasonable notice and an opportunity to be heard.
This procedural defect is significant and results in the denia of due process.

As Commissioner Breathitt’s dissent states: “My primary concern with this interim
mechanism is that the SMA, and the mitigation measures required of those utilities that fail
the screen have been cobbled together very quickly without the benefit of industry
comment.” [emphasis added] She also believesthat the FERC' s broad-based inquiry into its

market power analysisisthe appropriate path to take. Otherwise, thisinterim actionis“tothe

detriment of a sensible replacement of the hub-and-spoke method.”
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The FPSC recognizes that FERC'’ s order is intended to enhance competition in the
wholesale electric market. The FPSC fully supports the FERC's goal of creating a fully
competitive wholesale electric market. To that end, the FPSC has recently approved a

Regional Transmission Organization for peninsular Florida.

(20  The FERC did not sufficiently explain its new policy.

In addition to the procedural defects cited above, the FPSC has a number of technical
issues with the SMA approach that should be addressed prior to full implementation. Given
the paucity of information contained in the Order, the FPSC does not understand the
intricacies of the SMA screen and how it will be applied under avariety of conditions. For
example, in the discussion of the three companies (Southern, AEP, and Entergy), the order
definesthethreshold for autility to be“pivotal” and thustrigger market power concernsif “its
capacity exceeds the market’ s surplus of capacity above peak demand—that is, the market’s
supply margin.” The Order appearstoillustratethisideaby cal cul ating the 2000 peak demand
for each utility and comparing thisnumber to theinstalled capacity (includingimports). If any
utility has more total installed capacity than the supply margin, it is deemed to have market
power.

This approach creates a number of methodological concerns that need to be further
explored. Takefor example, the definition of “peak demand.” Isthisthe firm peak demand
net of interruptible and demand-side managed loads? |sthis a projected or actual demand?
|s the peak demand weather normalized? The point isthat by its nature the measurement of

peak demand needsto beclarified, otherwiseit resultsin avariable standard that changesfrom
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year-to-year or based on variationsintemperatures, |oad, and installed resources. Presumably,
since this new SMA test is being applied under the auspices of the Triennial Market Power
Updates, the results of the SMA test are supposedly invariant for at least three years. Itis
difficult to understand this new test.

©)] The potential ramifications of the policy were not considered and the FERC
did not follow reasoned decision making.

It appears that the FERC did not consider the potential ramifications of this new
approach. A potential concern with thismethodol ogy resultsin theidentification of moreand
more utilities as having market power depending on the margin reserves getting smaller. For
example, if actual data are used to calculate the peak load, and it is an unseasonably hot or
cold peak day, the actual margin reserve could be very small, in theory down to hundreds of
megawatts. In this case, the SMA net captures smaller and smaller utilities and ultimately a
single large power plant could represent owned capacity greater than the calculated margin
reserve. Theoretically, the SMA could ultimately be applied to single generator ownerswhich
would force all market participants into cost-based rates. We question whether the FERC
wants to be responsible for determining production costs for specific plants to ensure cost-
based rates are posted.

Further problems plague some of the disclosure requirements for posting day ahead
decremental andincremental production costs. By requiring SMA pivotal utilitiesto post their
incremental and decremental costs, it appears to give undue advantage to other short-term
marketersin knowing the price to beat in conducting transactions. Moreover, asdescribed in

the Order, the split-cost model appearsto lock both buyer and seller into projected cost quotes
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that are not adjusted for real time dispatch costs. This entire section needsto be carefully re-
examined to ensure that in an effort to develop a more effective market power screen the
short-term energy market design created by this action does not disadvantage any participant.

These observations are not exhaustive of the FPSC’ s concerns but illustrate the need
for further deliberation and explanation of the SMA screening model. Given the importance
of developing afair, consistent, and methodol ogically sound market power test to replace the
hub-and- spoke screen, it isincumbent upon the FERC to permit arehearing of thisissue.

The FERC' s Section 206 docket (Docket No. EL01-118-000) provides an avenue for
athorough inquiry on thismodel. The FPSC is not suggesting that such an SMA model is
not to be used if it is ultimately found to be the best model after a hearing is held. We
recognize that there have been problems with the hub-and-spoke model. However, until the
FERC completes the Section 206 proceeding, no implementation should occur.

In addition, before the FERC switches to a new model, the FERC should take into
account the impact on the retail customer. It has been represented to us that the model may
have a negative impact on retail customers of Gulf Power Company of at least $4 million per
year from lost sales revenues and lost purchase savings. The FPSC has not independently
analyzed thisimpact. No changeto the existing policy should be made without afull and fair
examination of thisissue.

Inaddition, thisreconsideration will enablethe FERC to work with state commissions

assistance in developing a new model.
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The FERC has an obligation to engage in “reasoned decision making.” This was
addressedin FPL vFERC, 85F.3d 684; 1996 (D.C. Cir. 1996), and Greater Boston Television
Corp. v. FCC, 444 F.2d 841 (D.C. Cir. 1970). Inthe FPL case, the Court noted: “While we
are quite sympathetic to FERC' simplicit claim that we should cut it some slack in this era of
wide-ranging reform, allowing it to devote its intellectual resources primarily to the broader
picture, we find that the Commission’s explanation here fails to meet the basic reasoned
decision making requirement.”
Conclusion

In conclusion, the FERC should retract thisill-conceived order, and delay action until
after the general Section 206 inquiry is concluded. A stay iswarranted to defer the January

4 compliance date in the Order until after such an inquiry is completed.

Respectfully submitted,
/sl

CynthiaB. Miller, Esquire
Bureau of Intergovernmental Liaison
Divisionof Policy Analysisand Intergovernmental Liaison

/sl
Harold McL ean, Esquire

General Counsel
DATED: December 20, 2001
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that the foregoing Notice of Intervention of the Florida Public
Service Commission will be sent today by U.S. Mail to al parties on the attached servicelist.

DATED: December 20, 2001

/sl

Harold McL ean, Esquire
General Counsdl

FLORIDA PUBLIC SERVICE COMMISSION
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850



Service List

Kevin L. Duffy, Esquire
AEP Service Corporation
Post Office Box 16631
Columbus, OH 43216-6631

Ann M. Wohlgemuth
Allegheny Power Service Corp
800 Cabin Hill Drive
Greenshburg, PS 15601-1650

Edward J. Brady

American Electric Power Service
Post Office Box 16631
Columbus, OH 43216-6631

Lynn N. Hargis

Chadbourne & Parke LLP

1200 New Hampshire Avenue NW, Suite 300
Washington, DC 20036-6812

Donald R. Allen
Duncan & Allen
1575 Eye Street NW, Suite 300
Washington, DC 20005-1105

Zachary David Wilson, Esquire
Arkansas Cities & Cooperatives
Post Office Box 5578

North Little Rock, AR 72119-5578

John Walton

City of Benton

Post Office Box 607
Benton, AR 72018-0607

David N. Carne VP

JRowe & Associates, Inc.
5105 Backlick Road
Annandale, VA 22003-6005

Sean T. Beeny, Esquire
Miller, Balis& O'Neil, P.C.
1140 19" ST NW Suite 700
Washington, DC 20036-6607

Mitchell F. Hertz, Esquire
Kirland & Ellis

655 15" Street NW, Suite 1200
Washington, DC 20005-5701

Steven J. Ross

Steptoe & Johnson

1330 Connecticut Avenue NW
Washington, DC 20036-1704

Charles A. Falcone, Sr VP
American Electric Power Service
Post Office Box 16631
Columbus, OH 43216-6631

Judith K. Hicks

American Forest & Paper Association
1111 19" Street NW, Suite 800
Washington, DC  20036-3603

Alan H. Richardson

American Public Power Association
2301 M Street NW

Washington, DC 20037-1427

John R. Lylestrom, Esquire

Hogan & Hartson LLP

555 13" Street NW - Columbia Square
Washington, DC  20004-1109

J. F. Presnall, Mayor

City of Benton

Post Office Box 607
Benton, AR 72018-0607

Mitchell McDonald

City of Benton

Post Office Box 607
Benton, AR 72018-0607

Robert M. Lyford, VP

Arkansas Electric Cooperative Corp
Post Office Box 194208

Little Rock, AR 72219-4208

Herbert C. Rule, 111

Arkansas Electric Energy Consumers
120 E 4™ Street

Little Rock, AR 72201-2808

L ouann Westerfield

Arkansas Public Service Commission
Post Office Box 400

Little Rock, AR 72203-0400



Mary W. Cochran General Counsel
Arkansas Public Service Commission
Post Office Box 400

Little Rock, AR 72203-0400

Don A. Ouchley, CEO
Brownsville Public Utilities Board
1425 Robinhood Street
Brownsville, TX 78521-4230

Robert C. McDiarmid, Esquire

Speigel & McDiarmid

1350 New Y ork Avenue NW, Suite 1100
Washington, DC 20005-4710

Billy Jack Gregg, Consumer Advocate
Public Service Commission of West Virginia
700 Union Building, 723 Kanawha Blvd
Charleston, WV 25301

Peter G. Esposito, VP

Dynegy Power Marketing, Inc.
1500 K Street NW Suite 400
Washington, DC  20005-1241

Edward H. Comer, VP & Gen Counsel
Edison Electric Institute

701 Pennsylvania Avenue NW
Washington, DC  20004-2608

Chrigti L. Nicolay, Sr Director
Enron Corporation

1775 Eye Street NW, Suite 800
Washington, DC 20006-2418

Gregg D. Ottinger

Duncan & Allen

1575 | Street NW, Suite 300
Washington, DC 20005-1105

Kevin Maynard

Bryan Municipal Utilities
81 E. Edgerton Street
Bryan, OH 43506-1413

Susan N. Kelly, Esquire
Miller, Balis& O’ Neil, P.C.
1140 19" Street NW, Suite 700
Washington, DC 20036-6607

John C. Bruciak, Gen Manager
Brownsville Public Utilities Board
Post Office Box 3270
Brownsville, TX 78523-3270

Ben Finkelstein, Esquire

Speigel & McDiarmid

1350 New Y ork Avenue NW, Suite 1100
Washington, DC 20005-4710

Mark S. Hegedus

Speigel & McDiarmid

1350 New Y ork Avenue NW, Suite 1100
Washington, DC 20005-4710

Kathryn L. Patton, Sr. Director
Dynegy Power Marketing, Inc.
1000 Louisiana Street, Suite 5800
Houston, TX 77002-5006

Daniel A. King, Director and Regiona
Counsel

Dynegy Power Marketing, Inc.

1500 K Street NW Suite 400

Washington, DC  20005-1241

Sarah G. Novosdl, Sr Director
Enron Corporation

1775 Eye Street NW, Suite 800
Washington, DC 20006-2418

Jeffrey D. Watkiss, Esquire
Bracewell & Patterson, LLP
2000 K Street NW Suite 500
Washington, DC 20006-1809

John T. Courtney
Courtney & Associates
Post Office Box 676
Findlay, OH 45839-0676

Wallace F. Tillman, General Counsel
National Rural Electric Cooperative
Association

4301 Wilson Boulevard

Arlington, VA 22203-1867

Robert A. O’'Nelll

Miller, Balis& O'Neil, P.C.
1140 19" Street NW, Suite 700
Washington, DC 20036-6607



Lynn L. Williams Asst General Counsel
Oklahoma Corporation Commission
Post Office Box 52000

Oklahoma City, OK  73152-2000

Jmmy D. Crosslin Coordinator
Oklahoma Municipal Power Authority
P. O. Box 1960

Edmond, OK  73083-1960

Michael K. Moore, Consultant

C H Guernsey & Company

5555 N Grand Boulevard
Oklahoma City, OK 73112-5693

Harold W. Borden, Jr. T5G

Public Service Electric & Gas Company
Post Office Box 570

Newark, NJ 07101-0570

Paul Roberti

Rhode Idland Department of Attorney General
150 S Main Street

Providence, RI 02903-2907

Thomas F. Ahern, Administrator

Rhode Island Div of Public Utilities & Car
89 Jefferson Boulevard

Warwick, RI  02888-1046

Richard E. Hitt, General Counsel

West Virginia Public Service Commission
P.O. Box 812

Charleston, WV 0253-23-0812

John Bentine

Chester, Willcox & Saxbe
17 S High Street, Suite 900
Columbus, OH 43215-3413

William M. Lange, Assistant General Counsel
Consumers Energy Company

1016 16™ Street NW, Suite 100

Washington, DC  20036-5703

James N. Horwood, Esquire

Speigel & McDiarmid

1350 New Y ork Avenue NW, Suite 1100
Washington, DC 20005-4710

Roland Harry Dawson, Gen Manager
Oklahoma Municipa Power Authority
P. O. Box 1960

Edmond, OK 73083-1960

Jacqueline T. Miller

Oklahoma Municipa Power Authority
P. O. Box 1960

Edmond, OK  73083-1960

Carl N. Stover

C H Guernsey & Company

5555 N Grand Boulevard
Oklahoma City, OK 73112-5693

David B. Raskin

Steptoe & Johnson

1330 Connecticut Avenue NW
Washington, DC 20036-1704

Richard A. Rosen, Executive VP
Tellus Ingtitute

11 Arlington Street

Boston, MA 02116-3406

Stephen T. Scialabba, Chief Accountant
Rhode Island Div of Public Utilities & Car
89 Jefferson Boulevard

Warwick, RI  02888-1046

Marc S. Gerken, President

American Municipa Power-Ohio Inc.
2600 Airport Drive

Columbus, OH 43219-2242

Ronn J. Rasmussen, Director

Consumers Energy Company

212 W Michigan Avenue, Room H-440-A
Jackson, Ml 49201-2236

Rajeshwar G. Rao

Indiana Municipa Power Agency
11610 N College Ave

Carmel, IN  46032-5602

Martin V. Kirlwood

Jones, Day, Reavis & Pogue
51 Louisiana Avenue NW
Washington, DC 20001-2105



William H. Burchette

Brickfield, Burchette & Ritts, PC
8" Floor - West Tower

1025 Thomas Jefferson Street NW
Washington, DC 20007-5201

Robert G. Merett Gen Manager

Magic Valley Electric Cooperative, Inc
Post Office Box 267

Mercedes, TX 78570-0267

Alton E. Rollans, President

Mid-Tex G&T Electric Cooperative, Inc.
Post Office Box 3388

San Angelo, TX 76902-3388

Bill R. Spears

Central & South West Services, Inc.
Post Office Box 66014

Dadllas, TX 75266-0164

David W. Toalson, Consultant
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Post Office Box 21928

Tulsa, OK 74121-1928

Laurie Hamilton, VP
UtilityCorp United Inc.
10700 East 350 Highway
Kansas City, MO 64138

James D. Pembroke, Esquire

Duncan, Weinberg, Genzer & Pembroke
1615 M Street NW, Suite 800
Washington, DC 20036-3213

Marvin L. Carraway, Gen Manager
Clarksdale Public Utilities Commission
Post Office Box 70

Clarksdale, MS 38614-0070

Peter W. Frost

Conoco, Inc.

600 N Dairy Ashford Street, CH 1068
Houston, TX 77079-1100

Bill Hegeman

Conway Corporation

Post Office Box 99
Conway, AR 72033-0099

Robert W. Bryant, President

Golden Spread Electric Cooperative, Inc.
Post Office Box 9898

Amarillo, TX 79105-5898

Larry Oefinger, Gen Manager
Medina Electric Cooperative, Inc.
Post Office Box 370

Hondo, TX 78861-0370

David L. Grubbs, Gen Manager
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Post Office Box 119
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Douglas F. John, Esquire

John & Hengerer

1200 17" Street NW  Suite 600
Washington, DC 20036-3013

Earle H. O’ Donndll, Esquire
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1775 Pennsylvania Avenue NW
Washington, DC  20006-4605

Victor J. Elmer, VP

Cajun Electric Power Cooperative, Inc.
112 Telly Street

New Roads, LA 70760-2521

Charles F. Westley, Jr.
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34 Defense Street
Annapolis, MD 21401-3103

Bonnie S. Blair Esquire
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Bruce A. Connéll

Conoco, Inc.
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Dr. John Anderson, Executive Director
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Washington DC  20005-4707
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Washington, DC 20006-1812

William M. Dudley
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Washington, DC  20004-2608

William S. Scherman

Skadden, Arps, Slate, Meagher & Flom LLP

1440 New Y ork Avenue NW
Washington, DC 20005-2111

Frank D. Ledoux, Manager
Lafayette Utilities System
Post Office Box 4017C
Lafayette, LA 70502-4017

Wallace Edward Brand

Brand, Beeny, Berger & Whitler
1730 K Street NW, Suite 1000
Washington, DC  20006-3868

Brian A Eddington

L ouisiana Public Service Commission
Post Office Box 91154

Baton Rouge, LA 70821-9154

Frank Gonzalez

L ouisiana Public Service Commission
Post Office Box 91154

Baton Rouge, LA 70821-9154

Paul L. Zimmering

Stone, Pigman, Walther, et a
546 Carondelet Street

New Orleans, LA 70130-3509

William Bruce McKinley

Mississippi Public Service Commission
Post Office Box 1174

Jackson, MS 39215-1174

David R. Hunt

Ross, Hunt, Spell & Ross
Post Office Box 1196
Clarksdale, MS 38614-1196

Floyd L. Norton 1V, Esquire
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1800 M Street NW
Washington, DC 20036-5802

Kimberly H. Despeaux, Director
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