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Dear Mr Caton:

Forwarded herewith are Comments of the Florida Public Service Commission in the above
dockets with regard to the Review of Section 251 Unbundling Obligations of Incumbent Loca
Exchange Carriers.

Should you have additional questions, you may contact Greg Fogleman, the primary staff
person in this docket, at (850) 413-6574.
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COMMENTS OF THE FLORI DA PUBLI C SERVI CE COW SSI ON
REGARDI NG THE REVI EW OF SECTI ON 251 UNBUNDLI NG OBLI GATI ONS OF
| NCUMBENT LOCAL EXCHANGE CARRI ERS

The Florida Public Service Comm ssion (FPSC) submts these
coments in response to the Notice of Proposed Rul emaking (FCC
01- 361) rel eased on Decenber 20, 2001. In this Notice, the Federal
Communi cat i ons Commi ssi on (FCC) seeks to identify nore precisely how
i ncunbent | ocal exchange carriers (ILECs) should provide network
access to requesting carriers on an unbundled basis, pursuant to
Sections 251(c)(3) and 251(d)(2) of the Tel ecomunicati ons Act of
1996 (the Act). Specifically, the FCC proposes to establish a nore
granul ar standard of whether, and how, conpeting carriers are

inmpairedintheir ability to provide service w thout such access. In
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addition, the FCC seeks coment on the proper role of state

commi ssions in the inplenmentation of unbundling rules.

G anul ar Anal ysi s

The FCC seeks comment on applying the unbundling analysis to
specific services, geographic |ocations, and custoner types.
Currently, the FCCrul es require broad unbundli ng when "technically
feasible.” However, the FCC did begin to fine tune the unbundling
rules to address specific inpairnents in the UNE Renmand Order.?

Wil e the FPSC believes that a nore granul ar anal ysis of the
| LECs’ unbundling requirenents has nerit, we respectfully question
whether the FCC is best suited to evaluate facts that may vary
significantly from one market to the next even within a state.
Ceneral ly, the FCC conduct s rul enmaki ng procedur es excl usi vel y t hr ough
the subm ssion of docunents (i.e., comments and reply comments).
Thi s process does not i ncl ude di scovery, wi tness testinony, and cross
exam nation that are utilized by state conm ssions to address and
resol ve conpl ex factual issues.

|f the FCC chooses to establish geographic, nore granular

unbundl i ng standards, it should only pronulgate relatively broad

! Specifically, the FCC declined to require unbundling of the operator
services/directory assistance elenment after finding that alternatives are
available. The FCC al so constructed switching rules that did not require
unbundling in dense urban areas, and declined to require the unbundling of
packet switching in nost circunstances.
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rules that would afford state comm ssions flexibility to custom ze
the I evel of granularity based on the market conditions within the
state. The FPSC believes that states are better positioned to
conduct fact-specific inquiries. States are nore famliar with
conditions within their borders, including the | evel of conpetition
and the system of retail price regulation that applies to an
i ncunbent carrier. Inaddition, state comm ssions generally are able
to resol ve factual disputes throughinformation gathering procedures
whi ch go beyond witten coments.

As part of this NPRM the FCC seeks comment on its existing
unbundling rules and how to apply a nore granular analytical
approach. Elenents that would | end t hensel ves to a fi ner geographic
anal ysi s shoul d i ncl ude | oops, switching, and transport. The FPSC
believes there would be nerit in establishing varying degrees of
geogr aphi ¢ unbundl i ng requi renent s dependi ng on t he type of el enment.
For exanpl e, the appropriate granularity for switches coul d be set at
a nore aggregate |l evel, such as a LATA. This is based on Florida's
experience that conpetitive |ocal exchange conpanies (CLECs)
typically provi sion services throughout an entire LATAusing only one
sSwi t ch.

Smal | er geogr aphi ¢ areas woul d be warrant ed f or such el enents as

anal og voice grade | oops. In some instances, however, varying



Fl orida Public Service Conm ssion

CC Dockets 01-338, 96-98 and 98- 147

Page 4

geogr aphi ¢ unbundling requirenments woul d not nake sense. The FCC
requested comrents on this point, specifically noting Operational
Support Systens (OSS). Because OSSis nost often provisioned using
systens that generally cover nore than one state, we do not believe
that OSS lends itself to any form of geographic wunbundling
requirenents.

The FCC seeks comment on whet her UNEs shoul d be differentiated
by facility type in order to account for varying availability of
al ternatives outside the incunbent’s network. To date, the FCC has
required I LECs to unbundl e facilities largely without regard to the
capacities or capabilities of thosefacilities. Wile we endorse in
princi ple pursuing such an approach, we would recomrend caution
because capacity-based distinctions are not always clear. (For
exanpl e, the di stinction between high capacity | oops and transport is
frequently blurred.)

The FCC asked parties to conment on whether it shoul d consi der
the type of custoner that a requesting carrier seeks to serve in
i npl enenting the wunbundling provisions of the Act. The FCC
specifically questioned whether the availability of UNEs shoul d be
di fferent based on whet her the requesting carrier would use themto
serve residential custoners as opposed to business custoners. The

FCC found in the UNE Renmand Order, that “the type of custoners that
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a conpetitive LEC seeks to serve is relevant to our analysis of
whet her the cost of sel f-provisioning or acquiring an el enent froma
third-party supplier inmpairs the ability of arequesting carrier to
provide the services it seeks to offer.” The FPSC bel i eves that such

an approach is inpractical to inplenent.

States’ Rol e

As currently structured, the FCC rules do not afford state
commi ssions the authority to renove a UNE fromthe national |ist.
Shoul d t he FCCw sh to nove to a nore granul ar anal ysi s for requiring
t he unbundling of network elenents, we believe that it would be
appropriate for rules to be promulgated that specify under what
ci rcunst ances broad nati onal unbundl i ng requi renents can be rel axed.
We envi sion that such rules would indicate at what | evel of market
di saggregati on an anal ysi s nay be conduct ed, and descri be t he type of
evidentiary findings that woul d be appropri ate.

The FPSC envi sions that the process for rel axing the national
unbundl i ng requi rements woul d be i niti ated by a request froman | LEC.
The petitioner woul d specify the geographic area for which rel axed
unbundl i ng requi renments are requested. State comm ssions couldthen
hold formal hearings, wth all of the fact-finding benefits
associated with this process. To the extent not specified in the

FCC s unbundl i ng rul es, an | LEC coul d propose t he area by geogr aphi c
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boundary, MSA, or exchange to address variations from market to
mar ket. States could then apply the rules established by the FCC
over the geographic area. In adding a network elenent, a state
comm ssi on coul d concl ude that a requested network el enent that was
not currently on the national list should only be available on a
limted basis according to the criteria established by the FCC.
Whet her or not the FCC al |l ows state comm ssions to address rel axi ng
the availability of network el enments on a granul ar basis, the FCC
should retainits existingrules that allowstate conm ssions to add
network elenments to the national |ist.

The FCC has hel d that Section 251(d)(3) of the Act all ows state
commi ssions to require ILECs to nmake avail abl e additional network
el emrents beyond those inposed by the FCC. The additional state-
i nposed el enents nmust “neet the requirenments of Section 251 [of the
Act] and the national policy framework instituted in [the FCC s]
Order.”? The FPSC contends that state conm ssions shoul d be al | owed
to add additional unbundled network elenments (UNEs) to the |ist
(i ncludi ng those renoved fromthe FCC s national |ist), if warranted
by the specific market conditions within a state and in conpliance

with the requirenents of Section 251 of the Act.

2 | mpl enent ation of Local Conpetition Provisions of the

Tel ecommuni cati ons Act of 1996, CC Docket No. 96-98, Third Report and Order
and Fourth Further Notice of Proposed Rul emaking, T 154.
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Concl usi on
The FPSC believes that a state conm ssion should continue to

have authority to requi re nore stringent unbundl i ng obli gati ons, when
necessary, in accordance wth Section 251(d)(3) of the
Tel ecommuni cations Act. The FCC is not as well suited as state
comm ssions to determ ne the appropriate | evel of granularity within
a state to require unbundling and shoul d only pronul gate rel atively
broad rules that would allow greater flexibility for state
commi ssions to address these i ssues. Specifically, states are nore
famliar with conditions withintheir borders, includingthelevel of
conpetition and the systemof retail priceregulationthat appliesto
the incunbent. |In addition, states generally are able to eval uate
factual disputes through procedures that include discovery, sworn
testi nony, and cross-exam nation.

Respectful ly submtted,

I s/

Cynthia B. MIler, Esquire

O fice of Federal & Legi sl ative Liaison

(850) 413- 6082

FLORI DA PUBLI C SERVI CE COW SSI ON

2540 Shumard OGak Boul evard

Tal | ahassee, Fl orida 32399- 0850

DATED: April 4, 2002
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CERTI FI CATE OF SERVI CE

| hereby certify that a true and correct copy of the foregoing

comments will be mailed to the persons on the attached Iist.

[ s/

CYNTH A B. MLLER
O fice of Federal and Legislative Liaison
(850) 413-6082

FLORI DA PUBLI C SERVI CE COWM SSI ON
2540 Shumard Oak Boul evard
Tal | ahassee, Florida 32399-0850

DATED: April 4, 2002
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