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REGULATORY POLICIES IN THE WATER & WASTEWATER INDUSTRIES

l. Introduction

It is encouraging that there is sentiment at the Florida Public Service Commission
(“Commission” or “PSC”) to update its Rules, practices, and procedures to meet the changing
dynamics of the water and wastewater industry, to encourage investment in aging infrastructure,
and to create operational and administrative efficiencies. Sunshine Water Services (“SWS” or
“Company”) looks forward to working with the Commission and other interested parties in
addressing those goals.

Il.  Acquisition Adjustments (Rule 25-30.0371, Florida Administrative Code)

A. Should criteria other than extraordinary circumstances be considered for
allowing positive acquisition adjustments? If so, what criteria should be
considered; how can the Commission ensure customers benefit from a positive
acquisition adjustment if allowed; and how are customers protected from
utilities “swapping assets”?

The Commission has not granted a positive acquisition adjustment utilizing
the “extraordinary circumstances” standard since 1995 and has only granted
positive acquisition adjustments four times ever. The perception from the
water and wastewater industry is that it is impossible for a utility to meet
this steep standard since, in spite of several other criteria, the single
controlling criteria appears to be based upon the principle that, if rates are
increased, there is no customer benefit, and rates may increase in a future
rate case as the result of an acquisition adjustments. The other criteria -
“anticipated improvements in quality of service, anticipated improvements
in compliance with regulatory mandates, anticipate rate ...stability over a
long period, anticipated cost efficiencies, and whether the purchase was
made in an arms-length transaction” have been largely ignored or
overridden. In evaluating and weighing these “anticipated” benefits, the
Commission has placed the burden so high as to render these valuable
customer and system benefits meaningless.

The reference to “extraordinary circumstances” should be removed -
instead, the PSC should identify the demonstrations that can be made by the
acquirer, some of which are already listed. Considerations should also
include the technical, managerial, or financial capabilities of an acquiring
utility.



iii.  The Commission should be incentivizing acquisitions before “extraordinary
circumstances” come to pass — struggling systems that lack long-term
viability should have an incentive to divest to a utility with more competent
management, operations, and finances. The Commission’s policies and
Rules should reflect this and incentivize —for buyer and seller - acquisitions
of non-viable systems. In Arizona, the Corporation Commission policy
addresses both viable and non-viable small system acquisitions, providing
standards for acquisition adjustment consideration and incentives for
acquiring and consolidating small systems.!

iv. Itis important to note that many potential sellers have poor recordkeeping
for both asset management and financial records, and thus it may be difficult
to interpret or implement the existing rules that rely on book value. An
alternative or proxy methodology, as is used in certain other states such as
New York?, are helpful in this context.

v. Customers are protected from swapping assets by requiring a demonstration
that the acquisition was an arm’s length transaction. The Commission has
the final determination that the acquisition is in the public interest and is
therefore authorized.

B. Should acquisition adjustments be addressed only at the time of transfer, at
the utility’s next rate case, or at a limited time after the transfer of assets?
What are the appropriate criteria and timing for addressing acquisition
adjustments after the time of transfer? What conditions, if any, should be
placed upon the approval of an acquisition adjustment that would be subject
to review in a future rate proceeding?

i. The determination of the appropriate rate base to record at closing,
including an acquisition adjustment, in the transfer proceeding is necessary
in certain contexts. The granting of an acquisition adjustment may be a
condition to closing the transaction at the negotiated purchase price. In this
case, the acquisition adjustment should be recognized and begin
amortization at the effective date of the transfer to avoid potentially large
out of period bookkeeping adjustments or skewed earnings test results
which may cause a conflict with adherence to Rule 25-30.110(5)(d), F.A.C.
ii. There may be circumstances where benefits of the acquisition are not able
to be shown at the time of purchase/transfer, and flexibility should be
allowed at the discretion of the acquiring utility to make that showing in a
subsequent proceeding, such as a limited proceeding or full rate case.

1 Decision 75626, Arizona Corporation Commission Docket No. W-W-00000C-16-0151, Investigation into Potential
Improvements to its Water Policies, July 25, 2016.

2 “Statement of Policy on Acquisition Incentive Mechanisms for Small Water Companies”, page 3, New York Public
Service Commission Case 93-W-0962, Proceeding on Motion of the Commission to Establish a Policy to Provide
Incentives for the Acquisition and Merger of Small Water Utilities, August 8, 1994.
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Therefore, the timing for determination of the acquisition adjustment must
be done on a case-by-case basis.

iii. The current Rule requires that the amortization of the acquisition adjustment
begin on the date of issuance of the order approving the transfer. This Rule
should be amended to provide for flexibility should the acquiring utility
request a deferral of such determination, or the Commission were to only
provisionally approve the acquisition adjustment at the time of acquisition
approval. This amendment will avoid retroactively applying amortization,
creating earnings aberrations. At no time should the utility begin
amortization of an acquisition adjustment before the acquisition closes and
ownership changes, as this would be inconsistent with the matching of
amortization of the adjustment with the acquired system assets’
depreciation.

C. Should the Commission’s existing policy regarding negative acquisition
adjustments be modified or eliminated?

i. This policy, which is not accepted in any other state, should be eliminated3.
Ifan acquisition is at less than net book value, it is likely because the selling
utility has technical, managerial and/or financial deficiencies. This would
constitute a “troubled”, “non-viable” utility and imposing a negative
acquisition adjustment discourages such purchases at a negotiated purchase
price, which is contrary to the policy of having such troubled utilities taken
over by well-managed, operated and financed utilities.

I1l.  Allowed Return on Equity (ROE)

At the outset, it should be reiterated that the leverage formula provides an inadequate ROE for
water and wastewater utilities in light of the risk relative to natural gas and electric utilities. The
Commission has recognized that there are many reasons why water and wastewater utilities have
more risk than other utilities, which includes but is not limited to: (1) water and wastewater utilities
are more capital intensive than electric or natural gas utilities; (2) water and wastewater utilities
experience lower relative depreciation rates than other utilities, thereby providing less cash flow;,
(3) they experience consistently negative free cash flow, thereby increasing their financing
requirements; (4) their credit metrics are inferior to those of electric and natural gas utilities; (5)
the majority of water and wastewater utilities are substantially smaller than electric and natural gas
utilities by virtually any measure including total revenues, total assets, and market capitalization;
(6) their earnings are much more volatile (uncertain) than electric and natural gas utilities’
earnings; and (7) water and wastewater utilities experience many more business failures than
electric and natural gas utilities.

3 The New York Public Service Commission policy referenced in footnote 2 above is an example.
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Although the Company and other water and wastewater utilities have substantially greater risks
when compared to natural gas and electric utilities, the Commission has consistently authorized
lower ROEs when compared to their natural gas and electric counterparts. The most recent
example is the FPU case, where the Commission approved an ROE of 10.25%, with a range of
plus or minus 100 basis points, and a 55.1% equity ratio. In SWS’s recent rate case, its expert
testified to an ROE of 11.75% (which would be more in line with the FPU finding), but the
Commission approved an ROE of 9.75% and only a 42.57% equity ratio, only slightly above the
9.70% utilizing the leverage formula.

The US Supreme Court in the Hope and Bluefield cases determined that a public utility was entitled
to areturn on its investments equal to that generally being made on investments in other businesses
where there are corresponding risks. In other words, the greater the risks, the greater the ROE,
and vice versa. However, the leverage formula tends to produce counter-intuitive results when
comparing the allowed ROEs of water and wastewater utilities with those that have been allowed
for natural gas and electric utilities.

If the Commission fails to approve an appropriate ROE for waterand wastewater utilities, it creates
difficultiesin maintaining and supporting their credit and enable them to raise the money necessary
for the proper discharge of their public duty to provide safe and reliable water and wastewater
service.

A. Should the Commission consider a time-limited ROE adder for infrastructure
replacement investments?

i. Depending upon the utility’s debt/equity ratio this would likely provide
minimal cash flow to be of any substantial benefit. Adders are typically
included to incentivize investments in particular areas. For waterand sewer
utilities, incentives to replace existing infrastructure may be able to be
managed via an infrastructure mechanism (see below) for utilities with large
service areas and ongoing capital programs. Therefore, the ROE addermay
be useful for smaller utilities or those with inconsistent capital investments,
so long as they are rate base/rate of return regulated.

B. Should the Commission consider an increase to the midpoint or an expansion
of the traditional ROE range?

i. As noted above, the leverage formula used to establish the ROE for water
and wastewater utilities has long been inadequate to reflect the investment
risk vis-a-vis that of publicly traded electric and gas utilities, and the ROEs
granted to electric and gas utilities in Florida.

IV. Used and Useful Adjustments (Rules 25-30.431, 25-30.432, and 25-30.4325, Florida
Administrative Code)



Should the Commission consider modifications to its Used and Useful Rules to provide
incentives that encourage new investment and replacement of aging infrastructure?

Section 367.081(2)(a)1, Florida Statutes, includes a “used and useful in the
public service” standard. Similarly, as it related to electric and gas utilities,
Section 366.06(1), Florida Statutes, uses the same “used and useful in
serving the public” standard.

Although the standards are the same, the Commission has much more
granularly applied that standard through rulemaking for water and
wastewater utilities. While this might have had some historical basis when
water and wastewater utilities were constructed and owned by the developer
of the system served by the utility, that is largely no longer the case. Thus,
the used and useful Rules are out of date, no longer necessary, and should
be repealed.

If this Rule is intended to address only linear infrastructure, under current
Commission policies most collection and distribution systems are 100%
used and useful. To the extent they are not, considering any infrastructure
replacement as 100% used and useful may give some incentive/relief to the
utility to timely replace its aging assets.

V.  System Consolidation

A. How can economies of scale be maximized?

Allowing acquisitions the opportunity to be placed on existing uniform rates
of the acquirer will provide long-term benefits to all customers as capital
investments arise across the service territory. Facilitating consolidation of
tariffs provides simplicity and efficiency for administrative functions,
transparency to customers, and results in an equitable sharing of costs. The
inclusion of an acquisition into a uniform tariff rate group can be authorized
in the order approving the acquisition or can be dictated through a phase-in
approach if deemed reasonable.

The Commission should incentivize regionalization of systems, for both
investor-owned and publicly owned systems in the State, and especially for
small systems. The aforementioned improvements to the acquisition
adjustment Rule will also support the need for regionalization of water and
wastewater systems in the State, generating economies of scale.

Allowing revenue requirements to be consolidated for water/wastewater
systems provides flexibility to manage rate pressures within the utility’s
overall operating footprint. West Virginia, New Jersey, and Pennsylvania
have, in different ways, allowed “combined service” utilities to reallocate



portions of water or wastewater service revenue requirements to the other
service group?.

B. How can rate impacts be minimized?

See above for discussion on generating economies of scale.

In addition, the Commission should allow acquiring utilities the opportunity
to recover costs vital to supporting adequate service for the acquired system
— such as needed capital investments or catch-up maintenance — on an
interim basis after acquisition but before the next rate case for the system.
For example, acquirers of troubled systems in need of capital investment
can be authorized to defer carrying costs (return and depreciation costs) on
initial capital investments, or otherwise initiate a surcharge. The latter is
allowed in West Virginia for acquiring utilities.®

C. How can the Commission improve regulatory efficiency?

Elimination paper copies of filing documents will simplify and streamline
the filing process, reducing redundant information production while
lowering costs. Most states, catalyzed by the pandemic, have become more
comfortable with electronic filing and servicing processes.

The Commission should revisit minimum filing requirements for its various
filings for any superfluous, redundant, or low-value items. The
Commission Staff should review the requirements and determine if certain
information is commonly not referenced in the evidentiary record or
otherwise not prioritized in its review of filings and submit a report to the
Commission of the requirements it deems least valuable.

The Commission should incentivize the use of limited proceedings by
establishing a reasonable deadline to complete review by the Commission.
The Commission should however take care not to establish overly rigorous
methods or processes in these filings to avoid unnecessarily increasing their
complexity, which would in turn make them a less desirable regulatory tool.

D. What regulatory processes are obstacles to consolidation of systems?

The ability to include the rates of the acquired utility into consolidated rate
tariff of the acquiring utility complicates the consolidation of systems in the
State. Asanexample, Texas passed legislation that supports the application

4 WV ST § 24-2-4g(c); In the Matter of the Petition of New Jersey Am. Water Co., Inc. for Approval of Increased
Tariff Rates & Changes for Water & Sewer Service; Change in Depreciation Rates & Other Tariff Modifications, No.
PUC 09799-2011N, 2012 WL 2499338, at *9 (May 1, 2012); 66 Pa.C.S.A. § 1311(c)

5 WV Code 24-2H-9.



of an existing tariff rate being applied to acquired systems under the “filed
rate doctrine™®.

ii. The Commission should recognize that, by their nature, consolidated
(uniform) rates involve subsidization and simplify the uniform rate

calculation and standards.

VI.  Cost Recovery Mechanisms

Should the Commission develop an annual cost recovery mechanism that would facilitate the
accelerated  replacement of identified water distribution and  wastewater
collection/transmission pipe and infrastructure that has reached the end of its useful life or
has a high consequence of failure? If so, how would such a mechanism be structured?

i. The use of a program like the GRIP program approved for gas utilities and
the SWIM previously proposed by Sunshine Water Services in its last rate
case should be implemented. See attached a draft rule. The draft rule
incorporates best practices from similar mechanisms in states such as North
Carolina, Pennsylvania, and Texas. Similar mechanisms to the attached
exist for water and wastewater utilities in 24 states.

VII.  Utility Reserve Fund (Rule 25-30.444, Florida Administrative Code)

Should the Commission consider modifications to increase use of the Utility Reserve Fund
Rule?

i. This is the longest Commission Rule, and would only apply tosmall, under-
capitalized utilities, those that do not have the sophistication tocomply with
its onerous requirements. As a result, we do not believe any utility has ever
sought to utilize this Rule.

ii. Alternatively, the Commission should substantially simplify this Rule,
based on feedback from its small, regulated utilities.

VIIl.  Other Topics For Discussion

Are there any proposals for new policies or practices that participants would like to present
for discussion?

1) Eliminating the requirement to notify existing customers of territory amendment or
deletion will avoid unnecessary and potentially confusing communications with
customers to whom the change does not impact.

2) Eliminating the requirement to publish notices in the newspaper, and instead initiating
communication through other, modern means — such as e-mails, social media — or
through relatively inexpensive bill inserts.

6 T.A.C. Chapter 13, Subchapter H, Section 13.3011.



3) The Commission should update the amount of the meter test deposit, which is currently
based upon 1986 costs. The Commission should consider this cost to be set on a utility-
by-utility basis.

4) The Commission should not require prior approval for a utility to accept credit card
payment when the utility does not impose a service charge, and the service charge
imposed by the credit card company or payment processor is disclosed.

Sunshine Water Services appreciates the Commissions attention and consideration on these topics
and the ability for the utilities to provide their perspective and expertise to help guide the regulatory
policies and framework in the State of Florida.




25-30.421 [CapitalMechanismName].

@)

)

®3)

4)
®)

This rule applies to any regulated water or wastewater utility thatadjustsits rates pursuantto the approvalin
a limited proceeding filed pursuant to rule 25-30.445, F.A.C., a file and suspend rate case pursuant to rule
25-30.436,F.A.C., astaffassisted rate case filed pursuantto rule 25-30.455,F.A.C., ora limited alternative
rate proceeding filed pursuanttorule 25-30.457, F.A.C., subject to exceptions detailed in this subsection, to
reflect a change in rates due to infrastructure investments undertaken to ensure the provision of safe and
reliable utility service. This rule is effective for the recovery of eligible infrastructure investments placed in
service upto ten years from the date of adoption (“Pilot Period”). The Commission shall initiate a workshop
or other proceeding to evaluate this rule in advance of the end of the Pilot Period. Such workshop or
proceeding shall result in either 1) extension of the Pilot Period, for a period of no less than ten years, 2)
modification oracceptanceof thisrule to enable it to remain effective on a permanent basis, or 3) termination
of this rule. In the event this rule is terminated at the end of Pilot Period, utilities shall be permitted to
continue filing annual rate adjustments under subsection (10) fora mechanism approved under subsection
(2) until the utility’s next base rate case is filed.

A utility seeking establishment of a [CapitalMechanismName] (“CAPMECHNAME”) shall file the
appropriate application and include with said application the following:

a. athree-year capital plan, which includes:

i. alist of proposed eligible water or wastewater infrastructure investments;

ii. expected in-service dates;

iii. estimated costs;

iv. identification of criteria met for eligiblity pursuant to subsection (5);

v. identification of investment's primary NARUC account, in accordance with Rule 25-
30.110,F.AC.

b. The estimated effective dates of the first annual [CAPMECHNAME] rate adjustment

The calendar years (“Investment Periods™”) that shall be the basis of eligible infrastructure
investment recovery for annual surcharge rate changes described in subsection (10).
Initial tariffs establishing the formula or methodology for calculation of rates
e. Any testimony, affidavits, or other documentation that supports the request for establishment of a
[CAPMECHNAME].
Ifa [CAPMECHNAME] is requested underrule 25-30.445 F.A.C., the following filing requirements of rule
25-30.445, F.A.C. shall be waived:

a. Paragraphs (4)(b) through (c) and (f) through (n), (5)(b) through (g), and subsections (6) and (7)
Notice shall be issued consistent with the rules pertinent to the application under which the
[CAPMECHNAME] is requested.

An infrastructure investment is eligible if:

a. Itis not already recovered in currently effective base rates

b. For water utilities, it is one of the following investments:

i. Mains, service lines, hydrants, and valves installed as replacements, rehabilitations, or
upgrades for existing facilities that have worn out, are in deteriorated condition, or are
required to be upgraded to meet or maintain current regulations or standards;

ii. Main extensions installed to eliminate dead ends and to implement solutions to regional
water supply problems that present a health and safety concern for customers;

iii. Main cleaning and relining projects;

iv. Unreimbursed costs related to highway relocation projects where a water utility must
relocate its facilities;

v. Equipment and infrastructure replacement, rehabilitation, or installation to meet or
maintain compliance with primary or secondary drinking water standards or other health
or environmental standards established by federal, state or local governments.

c. For wastewater utilities, it is one of the following investments:





i. Collection mains, laterals, and valvesforgravity and pressure systemsand related facilities
such as manholes, grinder pumps,air and vacuum release chambers, cleanouts, main line
flow meters, valve vaults and lift stations installed as replacements, rehabilitations, or
upgrades for existing facilities that have worn out, are in deteriorated condition, or are
required to be upgraded to meet or maintain current regulations or standards;

ii. Collection main extensions installed to implement solutions to wastewater problems that
present a health and safety concern for customers;

iii. Collection main rehabilitation including inflow and infiltration mitigation;

iv. Unreimbursed costs related to highway relocation projectswhere a wastewater utility must
relocate its facilities.

(6) The [CAPMECHNAME] revenue requirement for a water or wastewater utility shall be computed asthe sum
of the following, separately for water and wastewater for utilities that supply both services:

a. Totalcummulativeeligible investments through the end of the most recent Investment Period, less
accumulated depreciation and retirements, multiplied by the pre-tax rate of return asdetermined in
the utility’s most recent base rate case;

b. Annualized depreciation expense on cummulative net eligible investments (total cummulative
investments less retirements);

c. aregulatory gross up factor,applied to paragraphsa.andb. above. The regulatory gross up factor
shall be comprised of the uncollectible expense rate for the most recent 12 month period and
regulatory assessment fees.

(7) The[CAPMECHNAME] revenue requirement shallbe divided by the annualized revenue figure forthe most
recent Investment Period as described in subparagraph (10)(d)(ii). The resulting water or wastewater
surcharge rate shall be expressed as a percentage carried to two decimal places and shall be applied to the
total water or wastewater charges of each customer under the utility’s applicable service rates and charges.

(8) Cummulative wateror wastewater [CAPMECHNAME] revenue above base rates shall be limited to 10% of
annualized base rate revenues forthe most recent 12-month period[CAPMECHNAME]. Unreimbursed costs
incurred for investments that are eligible under subparts (5)(b)(iv) and (5)(c)(iv) shall be exempt from the
percentage limitation imposed by this subsection.

(9) [CAPMECHNAME] rates shall be reset to zero as of the effective date of new base rates that provide for
prospective recovery of the costs recovered by the [CAPMECHNAME] rates. Thereafter, only the
incrementaldepreciation expense and capital costs of new eligible investmentsthathave not previously been
reflected in the utility’s rates shall be recoverable through the [CAPMECHNAME].

(10) Within 30 daysof the end of an Investment Period, the utility shall submitto the Commission’s Division of
Accounting and Finance and all intervenors to the application filed pursuantto subsection (2) the following
information to support a change in [CAPMECHNAME] surcharge rates:

a. a list of transactions and related supporting documentation, including copies of invoices, that
supports the utility’s in-service eligible infrastructure investment for the Investment Period:;
Revised tariff sheets reflecting the changed rates;

Updated three-year capital plan

d. A schedule showing the calculation of the rates, including:

i. The calculation of the cummulative [CAPMECHNAME] revenue requirement calculated
as referenced in subsection (6);

ii. The utility’s annualized revenue forthe Investment Period as referenced in subsection (7).
If there were any Commission-approved changes to the utility’s rates during the 12-month
period or test year, the revenue should be annualized to reflect the revenue that would have
resulted if the rate change had been in effect the entire 12 months. The annualized revenue
calculation should reflect the annual number of bills broken down by customer class and
meter size, and the annual gallons of water or wastewater service sold broken down by
customerclass. Annualized revenues should be calculated separately if the utility provides





both water and wastewater service;

iii. The calculation of the proposed rates that shows the current rates, dollar amount of the
[CAPMECHNAME] increase, and proposed adjusted rates.

iv. The utility’s DEP Public Water System identification number and Wastewater Treatment
Plant Operating Permit number;

v. The affirmation required by Section 367.081(4)(c), F.S., including the rate of return on
equity that the utility is affirming it will not exceed with this rate adjustment.

(11) The utility shall provide each customerwith written notice of the administratively approved rate adjustment,
including the effective date and anexplanation of the reasons forthe increase, prior to the time each customer
will begin consumption atthe adjusted rates. The notice shall be approved by the Commission, and issued to
customerswithin 120 days of the submission referenced in subsection (10). If the [CAPMECHNAME] rates
are effective simultaneous with a price index and/orpass through rate adjustment, the utility may provide the
information for all rate adjustments in a combined customer notice.





